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INTRODUCTION 

General Rules of Interpretation 

1. Statute.-~-“A statute”, observed Lord Dunedin, “is designed to be 
workable, and the interpretation thereof by a Court should be to secure that 
object, unless crucial omission or clear direction makes that end unattainable”.^ 
The words of a statute must be construed ut res magis valecii qwm pereat 
(i,e., it is better for a thing to have effect than to be made void).® 

In interpreting a statute the Court cannot ignore its aim and object.® 
The main rule of construction is that a statute should be construed accord- 
ing to the intention of the legislature.^ The intention is to be ascertained 
from that which the legislature has chosen to enact either in express words 
or by reasonable and necessary implication.® The function of the court is 
not to say what the legislature meant but that what it has said it meant.® The 
court is not concerned with the reason or policy of an Act.^ Its duty is to 
see that the intention of the legislature is carried out.® It is always 
dangerous to paraphrase an enactment.® A statute ought to be so construed 
that, if it can be prevented, no clause, sentence or word shall be superfluous, 
void or insignificant.^® Where there are two provisions in an Act, the court, 
should try to reconcile them.^^ Where the words are plain, the court shall ■ 
expound them as they stand^® and not regard the anomalies that may be pro- 

1 Whit-My V. IRC, (1926) AC 87, 62, CIT, Delhi v. Teja Singh, AIR 1969 SC 
352, 856. 

2 Maxwell on Interpretation of Statutes, 11th ed. p. 228. See also Gndes on Statute 
Law, 5th ed., p. 90; Corporation of Calcutta v. Liberty Cinema, AIR 1966 SC 
1107, 1118. 

3 New India Sugar Mills Ltd. v. CIT, Bihar, AIR 1963 SC 1207, 1213. 

4 Commieeionere &e v. Pemsel, 1891 AC, 531, 643, 61 L J Q B 265, (1891-94) All 

ER Rep 28. 28. 

5 Salomon v. Salomon, 1897 AC 32, 38; (1896-99) All ER Rep 83; Nanak v. Mehin, 
lA 487, 496. 

6 Young v. Hughes, 4 H & N (83-4); Lala Suraj v. GoJab Chand, ILR 27 Cal 724, 
755; Bishwn v. Jagamath, ILR 22 Pat 148; Municipal Board v. Radha, 1949 A 801. 

7 Praiap v. Guhari, 1942 A 60 PB. 

8 Emp. V. Banahhod, 1948 B 370 FB. 

9 Dwrga v. JewaMr, 18 C 23, 80. 

10 Alaei^mumfori v. Sonamoni, 8 C 687; Swamindtha v. Vaidyanatka, 28 H 466, 
16 MU 116 FB; Moher v. Queen Empress, 21 C 3Sf , 899-400. 

11 Nanalal y, B L Assurmee, 1949 B 662. 

12 GkrsMttk y. Jfeftim, 7 C 127; Lola Suraf v. GoM, 27 C 724, 786. 
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dtieed. unless tibiere be compelling necessity.^^ It must be assumed that the 
legislature makes no mistakes.^* The Act should be interpreted as a whole, every 
word should, in the first instance, be given its ordinary meaning.” The pMMsWce 
of the court cannot justify a construction which is contrary to the working of 
the Act.i^ Words cannot be read into a statute which are not there unless 
it is absolutely necessary to do so^^ nor words used should be ignored.” 
Statutes should, as far as possible, be construed so as to produce harmony and 
not discord.^® The court must help legislature to carry out its object.” The 
court is not concerned with the reason or policy of an Act, its duty is to give 
effect to the plain meaning of the section.®^ The court cannot aid, amend, and 
by construction make up deficiencies in the phrases of an Act” nor can the court 
change or repeal a law.” 

The court cannot allow itself to be influenced by the previous law®* or by 
any general inferences to be drawn from the nature of the objects dealt with 
by the statute.®” The object of codifying is that the law should be 
ascertained from the language of the Code and not from prior deci\ 
sions.®* The meaning of an Act should be gathered by a referenc^ 
to the Act alone.®’ Where a Code is exhaustive, the court is not to disregard' 
or go outside the letter of the enactment.®® Amendments altering the language 
of a statute must be taken to have been deliberately made.®® Where it is not 
exhaustive, or on points not specifically dealt with by it, the court must act 
according to equity, justice and good conscience consistently with the intention 
of the legislature.®® The decision, of a court should be governed by the Codes 
and not by extraneous considerations.®’ One High Court should not differ from 


13 rrmriotho v. Kali, 28 C 744. 747; Rajib v. Lakhan, 27 C 11, 15. 

14 Commissioners &c. v. Pemsel, 1891 AC 531, (1891-94) All ER Rep 28. 

15 Ptidmanund v. Hayes, 28 C 733; Harris v. Brown, 28 C 621. 

16 Balkaran v. Gobind, 12 A 129. 

17 Renuki, v. Manmatha, 1945 PC 108. 

18 Coi'jj. of Calcutta v. Province, 1940 C 47. 

19 Arjun v. Krishna, 21 Pat. 1. 

20 Cooper V. Skawa, 1949 B 131. 

21 Pratap v. Gulzari, 1942 A 60 FB. 

22 Gurdila v. Central Board, 9 L 698. 

23 Sadananda v. Harinam, 1950 C 179. 

24 Norendra v. Kamalabasini. 26 C (571-2); Adm. Genl. v. PrenUal, 22 lA 107; 22 
C 788, 797. 

25 Nanak v. Mehm, 1 A 487i 497. 

26 Norendra v. Kamalabasini, 23 C (571); Lala Suraj v. Golah,' 28 C 617; 5 OWN 
640; Sarat v. Emperor, 7 CWN 301; Irrawaddy Flotilla Co, v. BugwttvdoB, 18 

c ea). 

27 GureebtiUak v. Mohun, 7 C 127. 

28 Gohul v. Pudmanund, 29 C 707, 715. 

29 Fraser v. Minister of National Revenue, 1949 PC 120. 

a» Svhm V. Kamalanand, 88 C 927, 981, 948; 8 CU 67, 71; RaMk v, BWmmukhi, 
, ; , . 88 C (10^) ; Abdul v. i^ahana, 58 IC 748, 1. Lah, 389; see Irrawaddy FtaHtta Co, 
V. Bugwmdas, 18 C (629). 

81, BaBearm r. Gobind, 12 A 129 PB. 
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the decision of aaother on an all-India atatdte unless there is an >i!rverridinsr 
reason.^ The plain language of a statute cannot be overriden by a court by 
reference to its apirit unless the argunaent is convincing.^** In c<mstroing an 
Act, no reference can be made to the antecedent debates or to subsequent state- 
ments of opinion, or to the Report of the Select Committee.** Acts which have 
the effect of impairing contracts and affect vested rights must be strictly 
construed.*® Statutes are not to have :retrospective operation unless they con- 
tain express words to that effect.** “The law as it existed when the action was 
commenced must decide the rights of the parties unless the legislature expresses 
a clear intention to vary the relation of the litigant parties to each olher”.*^ 
Where it is possible to construe the words of the legislature in more than one 
way, the courts will always lean against an interpretation which will give retro- 
spective effect to the terms of an enactment.** Reference to repealed provisions 
for interpretation of what has been enacted in their place is sometimes per- 
missible.** 

The positive language of an Indian miactment precludes the application in 
India of the principles of English law.** No statute is to be construed to take 
away any private right of property unless such an interpretation appears by 
express words or by necessary implication.*^ Previous state of the law may be 
considered when the amending statute is not clear.** Jurisdiction of superior 
courts is not to be excluded except by clear words.*® 

2. The Section. — ^Where the terms of a section are plain, the court should 
expound it as it stands,** unless the court finds either in the section itself or in 
any other part of the statute anything that will modify or qualify or alter the 
language.*® If the plain interpretation results in anomalies the court may give 
effect to the intention of the legislature.*® The court should, however, try to 
avoid a construction which will lead to manifest absurdity or inconvenience, and 
of two possible constructions it should adopt that which it is more reasonable 


32 Dady v. Commissioners of Income Tax, 1948 B 46; Re Sarupaehand 1945 B 258. 

33 Mohadev v. Chonirman &e., 11 CU 624; AU~India <fec. v. Ram, 1939 N 179. 

34 Dina v. Raja Sati. 36 CLJ 220, 27 CW,N (120-1); Adm. Genl. v. Premlal, 22 C 
(799) PC; Queen Empreee v. Sri Chum, 22 C (1022); Queen Empress v. Bal 
Gangadhar 22 B (127); Krishna v. Nellaperumal, 47 1. A 33, 43 M (559); but see 
Assan v. Pathumma, 22 M 494, 604; Mahalakshmi v. Shamrangmi, 41 C 673. 

85 Lahhand v. Nandu, 1948 N 139. 

36 Marsh v. Higgins, 19 LJCP 297; Nepra v. Sayer, 55 C 67; but see Dila v. Alina, 
1949 A 225. 

37 Durgapada v. Nrisingha, 159 IC 20. 

38 Shantinihetan Co-operative Society v. Madhavlal, 37 Bom LR 956. 

89 Bereng v. King, 1949 PC 172. 

40 Muiraj v. Vishwanath, 40 lA 24, 80; Abdur y. Mahomed, 5 C (627). 

41 Umaekcmm v. Ajadannissa, 12 G 430, 433; Cfmdanum v. Kamta, 1939, N (280). 
r42 AUwr V. Mahomed, 5 C 519, 527. 

|48 Kamaeji v. Rugtomji, 1949 B 42. 

|44 QmwdruMah, y. Midmn, 7 C 127. 

NS Bajib V. Laiehm. 27 C <1S); Wmaiton v. WUkiiaon,\7 B (897); Nanak y. Melon. 
lA 487. 

*6 ^ Ifokadi, 1939 A 928. 
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to cnppose the legislature intended.*^ la order to avoid a eottfliet hetweaa two 
aectioos^ the language of one may be interpreted or modified by that of the 
other.^ When a section contains two provisions inconsistent with each other 
the second shall prevail.** Effect should be given to all the words of a section.®* 
The court cannot put into a section words which are not there.®^ The section 
should not be construed without the proviso.®* 

“Now anyone”, said Jessel M. R., “who contends that a section of an Act of 
Parliament is not to be read literally must be able to show one of two things, 
either that there is some other section which cuts down its meaning, or else that 
the section itself is repugnant to the general purview of the Act”.®* 

Lord Greene, M. R. in a later case®* made the following pertinent observation: 
“The method of construing statutes that I myself prefer is not to take out 
particular words and attribute to them a sort of prime facie meaning which 
may have to be displaced or modified, it is to read the statute as a whole and ask 
myself the question: “In this statute, in this context, relating to this subject 
matter, what is the true meaning of that word?” \ 

An interpretation suggesting that the language of a section of an enactmenn 
is not strictly accurate is not permissible.®® 

3. The Heading of a Chapter. — The heading is a help to the construction 
of an Act where the sections are ambiguously worded.®* It may be used to 
extend the meaning of a section which follows,®'^ but not to restrict it.®* A 
heading to one group of sections cannot alter the meaning of a section outside the 
group, and cannot be used to interpret another group of sections.®* 

4. Words of a Statute. — ^If the words of a section are plain, then no more 
can be necessary than to expound them in their natural and ordinary sense,** 
and in the absence of overwhelming reason they cannot be made to stand for 
other words with a different meaning.*^ The court is not ordinarily justified 
in adding to or taking out words.** The grammatical sense of the word used 
should be followed unless it be inconsistent with any expressed intention or 

I, 

47 Hafi Abdul Khoja Khaki, 11 B (24). 

48 Mada v. Puvvada, 1989 M 361 FB. 

49 King v. Dominion Engineering Co., 1947 PC 94. 

50 £fot V. Stoti, 1949 EPIFB. 

61 Utnaehum v. Ajaddanieea, 12 C 430. 

52 Gangemoyee v. Mamndra, 1950 C 226. 

68 Ntdh V. TwmpUn, (1881)8 QBD 247, 253 CA. 

54 In re Bidie deeeaeed, (1949) Cb. 121, 129 CA. 

66 Avtar Singh v. State of Punjab, AIR 1965 SC 666, 668. 

66 Be ShivUd, 84 B 316. 

67 Janki ▼. Jagamath, 1917 Pat HC 318, 322. 

68 Be T, M. Bank. 1960 C 240. 

69 SheOey v. L. C. C., (1949) AC 66. 69, (1891-94) All EB Bep 28. See also Bhinka 
V. Charm Singh, AIB 1969 SC 960. 

, 99 CenaniMioner dte. v. Pemel, 1891 AC (548); Be Sewmrain, 21 C 911; Kriehm 
r V. NaUaperumal, 47 lA^ 88; 48 M (666); Quern Emprete v. AbdUda, 7 A S86> 
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le«^ t& An absturdify or contradictioii, vrYmi it eaa be aaodifled, exi^uled or 
abridged, so as to avoid the eame,^* but not sixnpljr on the ground of inconveni- 
ence.*^ The words are to be construed, therefore, in such a manner as to further 
and not to defeat the purpose of the Act.** The same expression used in the 
same section is to be given the same meaning.** A word should be interpreted 
in the same sense throughout the Act, unless the context in any particular section 
requires that it should be understood in a different sense.*'^ When a word has 
more than one meaning, the best criterion for determining its precise meaning 
is to be found in the context in which it is used.** Words cannot be construed 
in a different sense from their ordinary meaning in order to avoid superfluiiy.** 
General words must be construed as taking their meaning from the specific 
words which precede them.'^* Words should be construed in the sense in which 
they have previously been construed by the court and adopted by the legislature 
on other statutes, even though that sense may vary from their strict literal 
meanings.^^ WThen the main object or intention of a statute is clear, the drafts- 
man’s want of skill shall not reduce it to a nullity, except in the case of absolute 
intractability of the language used.''* It is not always safe to interpret a parti- 
cular statute with reference to the provisions contained in another statute.’* 
The Statement of Objects and Reasons of a Bill cannot be used for interpreting 
legislation, but can be referred to for ascertaining the circumstances which led 
to the legislation to find out the mischief aimed at.’'* Nor can such Statement 
of Objects and Reasons be used to determine the true meaning and effect of 
substantive provisions of a statute.’* 

5. The Preamble. — ^It is the key to open the minds of the makers of the 
Acts and the mischiefs which they are intended to redress. Recourse may be 
had to it when the words of a statute are ambiguous,’* but not when the words 

63 Promotho v. Kali, 28 C 744, 748; Arjun v. Krishna, 21 Pat 1 PB; Kunwar Shso, 

1950 A 327. 

64 Shrinath v. Puran, 1942 A 19 FB. 

66 Molla Ataul v. Chairman &e., 24 OWN 969 ; 57 IC 960. 

66 Ram v. Anadi, 68 A (966) FB; Narsing v. Chogemidl, 1989 C 436. 

67 Qmen Empress v. Nagla, 22 B 235, 238; Re Baba Yeshwant, 35 B 401; Kaimiappa 

V. Secretary of State, 69 M 107. 

68 Secretary of State v. Khan Chand, 16 Lah 280. 

69 Ranchoddae v. Nathmei, 1949 B 366. 

70 Ramdoyal v. Sheodayal, 1939 N 186. 

71 Ruekmaboye v. Lulloobhoy, 5 MIA 234; Le Mesurier v. Wajid, 29 C 890, 905-6; 
Re Tiader's Bank, 1949 L 48. 

72 Mceang Ba v. ilf. 8 . Chettyar, AIR 1935 Rang 460; Narsing v. ChogemnU, 1939 
C 436. 

78 Kamesiuar v. KtUada, 40 OWN 168. 

74 S, C. Parashar v. Vasantsen. AIR 1963 SC 1816. 

76 State of West Bengal v. Union of India, AIR 1968 SC 1241. 

76 Conmieeieners &e. v. Pemeel, 1891 AC 681: (1891-94) AU ER Rep 28; Sited v. 
Delanney, 20 CWN (1168); Bhola v. Emperor, 199 IC 8^; Aswini Kumar v. 
AraOinde, AIR 1962 SC 869; Haristumkar v. State of MJ*., AIR 1964 SC 466; 
/« re KenOa Education Bill, 1967 AIR 1968 SC 96^ Sutraktir CmI Co. v., Union 
of India, AIR 1961 SC 964; Motipur Zenundarp Co. v. Staio of AIR 1962 
SC m. 
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an elear.'if It is permissible to refer to tbe Preamble to crn^e tbe Act within 
its real scope.'^® It cannot restrict or extfflid the scope of tiie sections.™ It ia 
not conclusive on a question of vires.®® 

e. Marginal Notes.— These cannot be referred to for the purpose of con- 
struing an Act«i when the words are free from ambiguity.®® They do not form 
part of the statute.®® But it has been said that they may be looked at in order 
to find out the general trend of the sections,®* or to clear up their aihbigulty.®® 

7. Illustrations. — They ought not to be allowed to control the plain mean- 
ing of the section itself, specially when the effect would be to curtail a right 
which the section in its ordinary sense would confer,®* but they have been held 
to be of relevance and value in the construction of the text, and the courts are 
not likely to reject them on the ground of their supposed repugnancy to the 
section themselves.®"^ They do not limit the generality of the section to which 
they are appended.®® 

8. Definition: Interpretation clause. — Its effect is to give the meaningl 
assigned by the Act to the word interpreted in all places of the Act and not to\ 
annex to it every incident which may seem attached to it by any other Act.®* \ 
In interpreting one Act definitions given in other Acts cannot be applied.** The 
definition given in an Act must be substituted for the word defined wherever 
it occurs in the Act.*^ All statutory definitions or abbreviations must be read 


77 Queen Empress v. Indrajit, 11 A (266); Nepra v. Sajer, 103 IC 662; Maung Ba 

V. Af. S. Chettyar, 13 R 156; Raj Mai v. Hamam, 9 Lah (698). 

78 Tarqwmd v. Board of Trade, 11 AC 286; (1886-90) All ER Rep 567; See Re Ishan, 
6 C 707; Roberts v. Harrison, 7 C (336). 

79 Savitri v. Dpiarka, 1939 A 305. 

80 Bex V. Basudeva, 1950 FC 69. 

81 Brijlal v. Jagatpal, 26 A 393, 406; 8 CWN 699, 706; Re Vinayak, 24 B 120; 
Maung Ba v. M. S. Chettyar, 159 IC 1060; Dharwar Urban Bank v. Krishnarao, 
89 B<«n LR 203; Claydon v. Green, LB 8 CP 611; C.I.T. v. Ahmedbhai Umerbhai, 
AIR 1960 SC 134; Bengal Immunity Co. v. State of Bihar, AIR 1956 SC 661; 

W. I. Theatres v. Municipal Corporation, Poona, AIR 1969 SC 686; Haridas Mundra 
V. N. & 6. Bank Ltd., AIR 1963 Cal 132. 

82 Srinath v. Sudai, 1940 M 8. 

88 Sutton V. Sutton, 22 Ch D 511, refd. to in Punardeo v. Ram Sarup, 26 G (862) ; 
Be Ratanji, 1941 B 397. 

84 Secretary of State v. Mvmunpal Corporation, 59 B 681; Bam v. Bhagtoat, 61 A 
411, 424. 

86 Emp. V. Ffila, 1940 B 363. 

86 Koylash v. Sonatun, 7 C 132, 135; B. N. By. Co. v. Ratanji, (1928)2 Cal 72 FC; 
BaJaji V. Chakka. 9 IC 148. 

87 Mtdraj v. Vishtoanath, 40 IA (30); Mahomed v. Yeoh, 48 lA (268); 89 IC (401) 
died in Satis v. Ram, 82 CU 94, 24 CWN 982; MuraJddhar v. I. Film Co., 1984 
PC 84; Jamrna Masjid v. Kodi, AIR 1962 SC 847; Sopher v. Adm. Genardl of 
Bengal, (1944) 71 IA 93. 

88 CkeUyar Firm v. 5dn Htamg, 169 IC 1088; Shambhunath v. SUste of Ajmere, 
AIR 1966 SC 404. 

81 DmodUmm v. Ajadanniata, 12 C 480, 438; Queen Empreu v. Sow Ltd, 16 A (148). 

ihdmnAn v. Motiram, 1949 N 84. 

(If' T. P. Of Bombay, 1960 B 144. 



{Subject to tito qoulificatiou, variously ejcpressed, in the definition clauses which 
create them.** i 

9. Proviso. — It may be used as a guide to the solution of one of two 
possible constructions of the words of a statute.** Provisions not contained in 
Ihe enacting portion of a statute cannot be inferred from a proviso.** A proviso 
merely carves out an exception to the main provision to which it has been 
enacted as a proviso.** A proviso may be construed in the light of the s^titm, 
but not a section in the light of a proviso.** A proviso is to be construed 
harmoniously with the main enactment.*^ 

10. Punctuation. — ^Punctuation is no part of the statute and a court in 
interpreting a section may disregard the punctuation.*® “Punctuation is, after 
all, a minor element in the construction of a statute, and very little attention is 
paid to it by English Courts. Cockburn C.J. said in Stephenson v. Taylor, (1861) 
1 B. & S. 101 ; ‘On the Parliament Roll there is no punctuation and we, therefore, 
are not bound by that in the printed copies’. It seems, however, that in the 
Vellum copies printed since 1850 there are some cases of punctuation, and when 
they occur they can be looked upon as a sort of contemporanea expositio, see 
Craies on Statute Law. When a statute is carefully punctuated and there is 
doubt about its meaning, a weight should undoubtedly be given to the punctua- 
tion, vide Crawford on Statutory Construction. I need not deny that punctua- 
tion may have its uses in some cases, but it cannot certainly be regarded as a 
controlling element and cannot be allowed to control the plain meaning of a 
text”.** 

The better rule is that punctuation is a part of the Act and that it may be 
considered in the interpretation of the Act, but may not be used to create doubt 
or to distort or defeat the intention of the legislature. When the intent is un- 
certain, punctuation, if it affords some indication of the true intention, may be 
looked to as an aid. In such a case the punctuation may be disregarded, trans- 
posed, or the Act may be re-punctuated if the Act as originally punctuated does 
not reflect the true legislative purpose. An Act should be read as punctuated 

unless there is some reason to the contrary, and this is specially true where a 

statute has been repeatedly re-enacted with the same punctuation.^ 

11. Explanation. — The construction of an explanation must depend upon 
its terms, and no theory of its purpose can be entertained unless it is to be 

92 Craies on Statute Law, 5th ed., p. 96. 

93 Mokadeb v. Chairman & Co., 11 CU 524. 

94 Governor General v. Municipal Council, 1949 PC 39. 

96 Ram Narain v. Aastt. Comr., AIR 1966 SC 766; M. S. M, Ry. Co. v. Beswada 

Municipality, 71 lA 18; Toronto Corporation v. Att. GenL for Canada, (1946) 
AC 32. 

96 West Derby Union v. Metropolitan Life Aaeuranee Co., (1897) AC 467, 662, 665. 

97 CJ.T. V. Indo-MereantUe Bank Ltd., AIR 1969 SC 713; CJ.T. v. Ajax Products, 
AIR 1966 SC 1368. 

98 Mahortad of Burdwan v. Murtunjoy, 14 lA 89, 86; Pugh v. Ashutosh, 8 Pat 616; 
Nias V. Panhotam, 68 A 874; Indian Cotton Co. v. Hari 166 IC 974. 

99 Aeujini Kumar v. Ardbiinda, AIR 1962 SC 369, 8m (per 6. K. Mificher^a J.). 

1 Sutherland oa Statutory Conotrue^ion, 8rd ed., VcA IX, Art. 4989. 
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iaibrred from the lanj^age used.* An '^explanation” must be interpreted accordr 
inf to its own tenor. It is an error to explain the explanation with the aid 
of the section to which it is aimexed.* 

The mere description of a certain provision, such as "Explanation”, is not 
decisive of its true meaning. The interpretation must obviously depend on the 
words used therein, but this must be borne in mind that when the provision is 
capable of two interpretations, that should be adopted which fits tiie description.^ 

12. Saving clause. — The saving clause is generally used in repealing 
statutes in order to prevent them from affecting rights accrued, penalties in- 
curred, duties imposed, or proceedings started under the statute sought to be 
repealed. Its position or verbal conflict is unimportant. But if it is in 
irreconcilable conflict with the body of the statute of which it is a part, 
it is ineffective or void.® 

“A difference, indeed, has been said to exist in this respect between the effect 
of a saving clause, or exception, and a proviso in a statute. When the proviso 
appended to the enacting part is repugnant to it, it unquestionably repeals the 
esacting part, but it is said by Lord Coke that when the enactment and the 
saving clause (which reserves something which would be otherwise included in 

the words of the enacting part) are repugnant, the saving clause is to be 

rejected, because otherwise the enactment would have been made in vain”.® 


2 Krithm v. Natiarperumal, (1919) 47 lA 88 . 

5 - Btehnak-SkeU OU IM. v. Cmmvrcml Tax Ogicer, AIR 1961 SC 816. 
4 Sintt of Bomb&y v. Vriiied Motor 0 (India) Ltd., AIR 1968 SC 262. 

6 .€;riuwi6rd <m Statutory Cmotruetion, pars 390. 

>0; on IntorpretaUon of Sta/UOeo, lllh ed. p. 168. 



THE INDIAN CONTRACT ACT, 1872 

ACT IX OF 1872 

Whereas it is expedient to define and amend certain parts 
of the law relating to contracts, it is hereby enacted as follows:— 

PRELIMINARY 

1. Short title.— This Act may be called the Indian Contract 
Act, 1872. 

Extent, Commencement.— It extends to the whole of India 
except the State of Jammu and Kashmir; and it shall come into 
force on the first day of September, 1872. 

Enactments repealed. — Nothing herein contained shall affect 
the provisions of any Statute, Act or Regulation not hereby ex- 
pressly repealed, nor any usage or custom of trade, nor any inci- 
dent of any contract, not inconsistent with the provisions of this 
Act. 


1. Scope of the Act. — The Contract Act is not exhaustive, ^ but so far as 
it goes, it is exhaustive and imperative.-’ The Act is not retrospective in its 
operation.^ Previous to the passing of the Act, the law generally applied by 
the High Courts, subject to certain exceptions or qualifications, was the common 


1 For the Statement of Objects and Reasons for the Bill see Gazette of India, 
1867, Extraordinary, p. 34; for the Report of the Select Committee, see ibid. 
Extraordinary, dated 28th March, 1872; for discussions in Council, see ibid, 1867, 
Supplement, p. 1064; ibid, 1871, p. 313, and ibid., 1872, p. 627. 

The chapters and sections of the Transfer of Property Act, 1882 (IV of 
1882), now Act XX of 1929, which relate to contracts are, in places in which 
that Act is in force, to be taken as part of this Act — see Act IV of 1882, s. 4. 
This Act has been extended to the new provinces and merged States by the Merged 
State Laws Act (LIX of 1949) and to the States of Tripura, Vindhya Pradesh 
and Manipur by the Union Territories Laws Act (XXX of 1950). 

It had also been extoided to the States merged in the States of Bombay and 
Punjab by Bombay Act 4 of 1950 and Punjab Act 5 of 1950 respeetivdy. 

The Act had been amended in C. P. by C. P. Act 1 of 1915 and in C. P., A 
Berar by C. P. A Berar Act 15 of 1938. 

2 Jwala V. BmsUal, 31 Bom LR 687, 695 PC; Ganpat v. CwmpbeU A Co., 32 Bmn 

LB 1886; Gajanan v. Moreehwar, 44 Bom LR 703; Nm<eshfihmdra v. Btmehmdm, 
56 OWN 766; KaMvaM v. Dineehehamdra, AIR 1959 fifP 234; P. M. Bomk Ltd. 
V. Arvm Mol, AIR 1960 Punj 632. » 

8 Irrawaddy FlotiBa Co. v. Bhagwcmda*, LR 18 lA 181. 

4 (Wn ▼. Brojsndra, 12 BLR 451, 458, 472. 
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law of England. But by Statute 21 Geo. Ill c. 70, s. 17 laws and usages iwevail- 
ing smong Hindus and Muslims relating to succession and contract were made 
applicable and they are still in operation where the Act is silent.i> 

The principles of the Act apply to transfers. Indeed s. 6 of the Transfer 
of Property Act provides that the chapters and sections of that Act which 
relate to contracts shall be taken as part of the Contract Act.® 

2. Extmit of application of the Act.— The second paragraph of sec. 1 
says in the most general terms that it extends to the whole of India except the 
State of Jammu and Kashmir. Paragraph three, however, saves statutes, Acts 
etc. not expressly repealed and usages and customs. 

3. Usages, etc. saved. — Usages which are tacitly imported by the parties 
into their contracts are expressly saved from the operation of the Act.^ Where 
an agent has by custom the right to sell goods, it is not necessary to consider 
the application of any section of the Act to determine the question of his autho- 
rity,® By mercantile usage prevailing in Delhi market among big merchants 
no interest can be charged on unpaid price for transactions before 1917.® The 
words “not inconsistent with the provisions of the Act” qualify “any incident 
of any contract” and not the earlier expression “usage or custom of trade”.^® 
See S. 9, notes 3-4. 

4. Acts or Regulations not repealed. — ^The Act does not affect the follow- 
ing enactments bearing on the law of contract: — 

Interest Act, 32 of 1889 : Usury Laws Repeal Act, 28 of 1855 ; Bill of Lading 
Act, 9 of 1856; Artificers Act, 13 of 1859; Merchant Shipping Acts; 
Carriers Act 3 of 1865. 

5. The Law by which contracts involving foreign elements are govern- 
ed. — ^The law which the Court is to apply where parties to a contract are 
domiciled in different countries or where the contract is to be performed in a 
country other than the country in which it is made or in which the subject-matter 
of the contract is situate is known as “the proper law of the contract”.ii The 
law which governs a contract depends upon the intention of the parties, express 
or implied.'* When the intention is expressed in words, the expressed intention 
priim facie determines the proper law of the contract, but when not so expressed, 
the intention of the parties is to be ascertained on a consideration of diverse 
matters, such as the terms of the contract, the situation of the parties and 
surrounding facts. The Court will not necessarily regard the choice by parties 
as being the main consideration where a system of law is chosen which has no 

5 Rustiek v. Lokenath, 5 C 688. 

6 Gamari v. Bandhu, 119 IC 605. 

7 Irrawaddy Flotilla Co. v. Bugwandoa, 18 lA 121; Raje v. Puramml, 98 IC 769; 

for an illustration see Rfighu v. Nanne. 1933 L 127; Hindu Mercamtih Corpora- 

Uon Ltd. V. Miryala, AIR 1959 AP 645; So So Oil v. Gorakhram, (1962)64 Bom 

LB 113. 

. $- ISaHi/ram v. Nathamai, 146 IC 188. 
p Roffiu V. Nome, 1983 L 127. 

Irrawaddy FlotiUa Co. ▼. B^gwandae, 18 lA 121. 

Atbort V. Awotralaoiaa Tomporanee, (1938) AC 224. 

«f Tromtneoro v. Dhrit Bam. (1941)69 lA L 
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t0b 1 or sulwtantlal eonnectioa the contract looked on as a w^e.^* If the 
courts of a particular country are chosen, it is expected, unless there be either 
expressed intention or evidence, that they would apply their own law to the case.^^ 


2. biterpretation clause. — ^In this Act the following words 
and expressions are used in the following senses, unless a con- 
trary intention appears from the context: — 

(a) When one person signifies to another his willingness to 
do or to aostain from doing anything, with a view to 
obtaining the assent of that other to such act or abstin- 
ence, he is said to make a proposal: 

(b) When the person to whom the proposal is made signifies 
his assent thereto, the proposal is said to be accepted. 
A proposal, when accepted, becomes a promise: 

(c) The person making the proposal is called the “promisor^', 
and the person accepting the proposal is called the “pro- 
misee”: 

(d) When, at the desire of the promisor, the promisee or 
any other person has done or abstained from doing, or 
does or abstains from doing, or promises to do or to 
abstain from doing, something, such act or abstinence 
or promise is called a consideration for the promise: 

(e) Every promise and every set of promises, forming the 
consideration for each other, is an agreement: 

(f) Promises which form the consideration or part of the 
consideration for each other are called reciprocal pro- 
mises: 

(g) An agreement not enforceable by law is said to be void: 

(h) An agreement enforceable by law is a contract: 

(i) An agreement which is enforceable by law at the option 
of one or more of the parties thereto, but not at the 
option of the other or others, is a voidable contract: 

(j) A contract which ceases to be enforceable by law becomes 
void when it ceases to be enforceable. 

1. The Section. — The section sets out the various elements which go to 
make a contract and in this analysis the traditional English method has been 
adopted.^^ According to that law a contract springs from an offer and an 
acceptance of that offer. What is known ub an offer in English law is called a 
proposal in this Act. 

2, Proposal. — When I offer ansrthing to a person, what I mean is “I will 
do that if you choose to assent to it”.^* Care should be taken to ascertain 

IS BelbeH WtvgBi Co, Lid., (1966)1 All ER 129; (19S6) Ox 823; 100 8tL Jo. 58. 

14 Diamtjmal v. Shomji, AIR 1961 SC 1286. * 

15 Bee SoCpodeva v. TiHSbmi, 161 IC 679. 

16 Jfsipwa ▼. avrtm, (1856)25 U Ch 257, m 
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a seeming proposal is in reality a proposal. Thus, where A tetegraphed^ 
‘'Will you sell us B. H. P.? Telegraph lowest cash price”, B wired back, “Lowest 
price for B. H. P. £900”, and A then telegraphed, “We agree to boy B.H.P. for 
£900 asked by you”, it was held that there was no contract. The second telegram 
was not a proposal but only an answer to a question asked. A's tdegram in 
reply could not be regarded as an acceptance of the proposal to sell, but was an 
offer that was required to be accepted by B.” Similarly, where in reply to a 
telegram from a broker, “Have likely purchaser your three proi^rties. Telegraph 
lowest price for each”, the owner sent the particulars and was informed that 
earnest money for one has been accepted by the broker, held, there was no 
concluded contract.^® Where, however, the municipal corporation of Bombay 
wished to acquire property of the defendant company and in the course of the 
negotiations the defendant company intimated that they were willing to accept 
without prejudice the sum offered, held, there was a contract.^® Where in course 
of a negotiation for sale the vendor wrote: “For a quick sale I would accept 
£26,000” and the purchaser replied: “I accept your offer”. Held, there was a 
contract.®® In Markandelal v. Sitambhar^ an invitation for offer was mistaken 
for offer, the so-called acceptance was in reality a counter-offer. A letter of a bank 
with quotations has been held to be not an offer.® A mutual expression of inten- 
tion may give rise only to an expectation on each side without creating a con- 
tract capable of producing a legal result.® A statement by the father of a girl 
to a young man that his daughter would have a share of what he left after the 
death of his wife was not a proposal which could be turned into a contract by 
acceptance by marriage. Even if it did amount to a contract, it would not imply 
a promise to give a share equal to that of the other beneficiaries.* In a case 
Where an expectation was raised that land and jewels would be conferred in 
consideration of a person residing with the donor, held, no concluded contract 
resulted by a person accepting the offer, as such acceptance only meant that the 
donor’s intentions would remain unaltered.® Where plaintiffs, pakka adatias 
from Bombay, wrote to the defendants at Ghaziabad stating the terms on which 
they were willing to do business, the letter was simply an intimation hs to the 
terms on which they were prepared to do business, no contract of any sort arose 
between the parties.® 

A unilateral decision of a bank to enhance the rate of interest notified by 
its circular could not be said to be a “proposal”.'*^ 


17 Hurvev v. Focey, 1898 AC 552; Maephereon v. Appmna, AIR 1951 SC 184, 186. 

18 ffandandaea v. Mohori, 8 IC 601; Surmdra v. Kedar, 68 CU 86. “ 

19 Fort Frees Co. v. Municipal Corporation, Bombay, 44 B 797. 

20 Bigg ▼. Royal Gibbins Ltd., tl971]2 All ER 188. 

1 1943 N 81. 

2 State A. B. v. DhHt, 1942 PC 6. 

t fiarain y. Rasnamij, 20 A 209 PC; Rat Promatha v. Gosthtt, 65 CM 46. 

4 ; 'Fari»& V. Fichus, (1900)1 Ch 881; 69 M Ch 161; 81 LT 749. 

% ▼. Lakshmi, 5 1C 102; Ch. Maddison v. Alderson, 8 AC 467; <1881-85) 

, M ER Rep 742. • 

; . j8 , DmUh^t V. Skriram, 56 B 824, 884. 
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A tender no<4ce is only an invitation extended to oontracton for Tnnirfwg 
offers. It does not amount to an offer or proposal and the quotation of rates 
made by the contractor does not amount to an acceptance of offer.^ 

An advertisement for tenders is not a pr<^sal which binds a party to sell 
to the person who makes the highest tender, but is a mere attempt to ascertain 
whetdier an offer can be obtained within such a nmrgin as the sellers are willing 
to adopt. The advertisement, therefore, invites a proposal and does not make 
it,* hence the acceptance of a tender may be qualified by conditions.^* A cata- 
logue of goods for sale is not a series of offers but only an invitation for offers, 
and willingness to consider offers.^! An offer must be distinguished from a mere 
invitation to treat.^* Where plaintiffs from L asked for quotations of salt and 
the defendants fully stated their terms, then the plaintiffs wired for one wagon 
of salt; the wire constituted the proposal, the request for quotations being an 
invitation for offers.^* A quotation, therefore, is not capable of being turned 
into a contract by acceptance.^^ An advertisement for the sale of goods by 
auction is a mere declaration and does not amount to a contract with anyone 
who may act upon it.“ The opening of a shop is a mere invitation to toe 
public to come into that shop. It is voluntary and without consideration. Apart 
from special legislation, it is open to a shopkeeper at any time to refuse to deal 
with any member of the public, it is not necessary for the shopkeeper to give 
any reasons for bis refusal.^* When one is dealing with advertisements and 
circulars, unless they come from manufacturers, they are to be construed as in- 
vitations to treat and not offers for sale.^^ If a shopkeeper advertises goods at 
a certain price, a customer has no right to demand the article at the price marked. 
No sale is effected if a customer on entering a self-service shop selects the 
articles he requires and puts them in the basket.^* Letters passed between parties 
may not constitute a completed contract but be merely evidence of negotiations 
between the parties.^* Where toe plaintiff acted upon a statement made by the 
defendant in toe course of his evidence in Court, the Privy Council refused to hold 
that the acceptance of the proposal resulted in contract.** Where a firm of 
solicitors wrote to a company of property developers placing on record “the 
understanding that all the legal work incidental to the completion of the 


8 AT. P. Sin{ih v. Forest Officer, AIR 1962 Manipur 47. 

9 Spencer v. Harding, LR 6 CP 661; see Booke v. Daweon, (1896)1 Ch 480; see 
Haltoury’s Lam of England, 4th ed. vol. 9, para 280. 

10 Kandan v. Secretary of State, 1930 0 249. 

11 Thamamafa v. Baevdeo, 1 IC 826. 

12 EUdsburys Lam of Englamd, 4th ed. vol. 9 paras 227, 228. 

13 Dwrga v. Bvlia, 65 IC 282; Shyameundar v. Ahdiul, 173 IC 943. 

14 Shyameundar v. Abdul, 173 IC 943 foling DevidaU v. Shriram, 66 B 824; see 
Ara V. Dy. Comintsetoiter, 1941 0 529. 

16 Harrie v. Nichereon, LR 8 QB 286. 

16 TreveUion v. Minedt, 32 AU 48. 

17 Porbiidge v. GiUmden, (19^)2 All ER 421, 424. 

U Pkarvuumtieai Soeiety of BrUedn v. BMte Caeh Chamieab, <1968)2 AU 
SR 456. affd. (1963)1 AU SR 482. 

W Ptmf/ii N. &tnk V. Arora, 14S 10 1124. 

20 Pmmaii v. Kapurfi, 162 1C 82? PC. 
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d6\)<^pnient” would be carried on by the firm, hdd no bindinjr contract waa 
created.^ 

The terms of a proposal may be so vague as to prevent the formation of 
a contract. A promise to leave something more by will, ‘Tmt what further 
amount I cannot say”, does not create a binding contract to give more.® As 
has been observed; “To create a contract there must be a common intention 
of the parties to enter into legal obligations, mutually communicated expressly 
or impliedly. Such an intention ordinarily will be inferred when the parties 
enter into an agreement which in other respects conforms to the rules of law 
as to the formation of contracts. It may be negatived impliedly by the nature 
of the agreed promise or promises”. Thus, where parties agree to walk together 
or where there is an offer and an acceptance of hospitality, or where husbands 
agree to pay allowances to wives, the transactions do not result in contracts 
because the parties do not intend that they should be attended by leg^ conse- 
quences, though there might be mutual promises and even consideration.® “If 
the intention may be negatived impliedly it may be negatived expressly”.* 
A contract can only arise if there is the animus contrahendi between the parties.® 
If the owner of a property, in reply to a querry by a customer as to whether the 
property will be sold and as to its lowest price, states the lower price and the 
customer agrees to buy the property for that price, it cannot be said that an 
enforceable contract has come into existence.® If the owner of a property writes 

to a prospective buyer, “I am prepared to offer you my.... estate for 

£600,000....! also agree that a reasonable time shall be granted. .. .for the 

examination of all the data and details for the preparation of the schedule 

of completion”, the letter is not a definite offer to sell.'^ When a question arises 
whether a contract has been made or not, it can only be determined either by 
proving that it was made in express terms, or that there is a necessary implica- 
tion from the circumstances of the parties and the transactions generally that 
such a contract was made. If an essential term of a contract be not settled 
there can be no concluded contract but there would be one if the matter not settled 
was not a term of contract.® A party cannot be held bound to something for 

1 J. H. Milner & Son v. Percy Billon Ltd.. (1966)2 All ER 894. 

2 Moorekouse v. Colvin, IB Beav 841, see Maddison v. Alderson, 8 AC 467; (1881-86) 
All ER Rep 742; Maunsell v. Hedges, 4 HLC 1039; Randodl v. Morgan, 12 Ves. 67: 
(1861-73) All ER Rep 937. 

» As in Balfour v. Balfour, (1918-19) All ER Rep 860; (1919)2 KB 671; Merritt 
,v. Merritt, [1970]2 All ER 760 CA where an agreenmt by the husband to sell 
the nuttrimonial home to the wife was held binding on the husband; Jones v. 
Padavatton, [1969]2 All ER 616 CA where arrangement between mother and 
.d8U|d>ter as to maintenance and occupaticn of a house held to be not a binding 
agreement; see 8 Halsbury’s Lowe, 3rd ed. pp. 64, 66 paras 90, 144, 197. 

4 Bose V. Crompton, (1928)2 KB 261, 293. 

6 Yandepitte v. Aeeident Insurance Co., 31 ALJ 878 PC. 

6 JReirvey v. Faeey, (1893) AC 662. 

7 V. Ptofewtho, (1944)2 All ER 497. See also Bigg v. Bovd G^hins Lid., 

■ AU BE 188, 186. 

$ v. Salfotar, (1919)2 KB 671; Deep v. Mohammad, 1961 A 98 PB; CbiirtMg 

41 PWMnt Ltd., v. TalaM, [197531 AB ER 716 CA. 
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whidi he has not contracted.^ Urns, a person may beetane a pcdicy-hohler in 
an insniance company relying' on the r^resentation in 'Uie prospectus regarding 
the distribution of profits. That does not invent the company from altering 
the distribution of profits, because there was no contract with the policy-lmlder 
that no alteration was to be effected.^® “There must be a contract in order 
to entitle a party to obtain relief Where a firm in response to a notice offered 
their tenders for the purchase of certain forest products and the tenders were 
accepted by the Chief Conservator but the firm failed to make, on the spot, the 
initial deposit of 26 p.c. of the purchase price, such deposition being the condition 
precedent to the acceptance of the tender, which the Conservator had no power 
to waive, the purported acceptance was invalid and there was no concluded 
contract.!® 

3. Sec. 2(b) Promise. — proposal on acceptance is said to become a 
promise. But in English law a binding promise may arise without the com- 
munication of a proposal or of its acceptance by virtue of a contract under seal. 
Such a contract does not derive its validity from the fact of an agreement or 
from the presence of consideration but is binding because of the form (of a 
deed) alone, hence it is called a formal contract. It is good even against 
a party who has derived no advantage from it.!® ^ promisee is entitled to 
the benefit of a contract under this form without assent on his part.** The 
English doctrine with its peculiar rules is not applicable in this country.^® 
Promises, however, do not result in contractual obligations where the option 
as to performance is vested in one of the contracting parties. Thus, a promise 
to pay a legacy in remuneration for work,'® or such remuneration as may be 
deemed right,'! or gudi gum of money as may be deemed right by the employer 
as compensation for work done,'* has been held not to create a contract. The 
doctrine of quantum meruit, however, has been applied in some of these cases,'* 
but relief on this basis must be claimed.®® A promise is an accepted proposal; 
a person asking for a loan, undertaking at the same time to repay it with 
interest on a certain day, does not make a promise but only a proposal.' The 
technical use of the word ‘promise' in the Act is far narrower than the popular 
use. Express words of promise are often in law no more than a proposal. 


9 Pratap v. Keshav, 33 ALJ 242 PC. 

10 British E. Asses. Co. v. Baity, 1906 AC 36: (1904-07) All ER Rep 592. 

11 Farina v. Fickus, (1900)1 Ch 331. 

12 SiaU of M. P. V. Firm G. Boss, AIR 1973 SC 1164. 

13 Pratt V. Barker, 4 Russ 607. 

14 Siggers v. Evans, 6 E & B 367. 

16 But see S. 26 (1). 

16 Maddison v. Alderson, 8 AC 467: (1881-86) All ER Rep 742; Baxter v. Gray, 
3 Man & G 771. 

17 Taylor v. Brewer, IM & S 290. 

18 Roberts v. Smith, 28 U Ex 164. 

19 Jewry v. BusK 6 Taunt 802; 128 ER 108. Bryant v. Flight, 6 M A W 114: 161 
ER 49; see Sathiavel v. Sivasami, 1938 M 844.* 

20 £^atib4o«eI v. Simeemi, 1038 H 844. 

1 BEondkhaJ; V. Atmamin, 18 B 660, but see Chemnmma r, AyioMut, .16 M 288. 
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A ]xrqp 0 Bal is merely an offer to be bound by a promise, while a ptmSm in 
law i» an accepted proposal.^ A promise cannot be accepted by the filing of a 
{daint. In ViBweaimradas v. Nara/yan Singh^ the defendant offered <m Sept. 
2, 1967 to assign a mining lease for Bs. 80,000 to the plaintiffs, who were 
given three months’ time to make up their mind. On Oct. 31, 1967 the defendant 
posted a letter to the plaintiffs revoking the offer. This letter reached the 
plaintiffs on Nov. 6, 1967. On Nov. 1, 1957 the plaintiffs filed a suit for a 
declaration that they are entitled to remain in possession of the mining area. 
The suit was dismissed on the ground that there was no concluded conlsract. The 
Supreme Court held that the plaint in the suit was not an acceptance of the 
offer to assign the lease, because it is not usual to accept a business offer by 
a plaint. 

4. Sec. 2(c) Parties to Contracts. — There must be at least two parties 
to a contract. No doubt a contract implies two parties; but a contract in 
writing in this country does not necessarily imply that the document must be 
signed by both the parties thereto. Thus, where a bond is executed by the 
defendant and delivered to the plaintiff, acceptance by the plaintiff completes 
the agreement between the parties.^ The party making a proposal which has 
been accepted is called the ‘promisor’, the person accepting the proposal is called 
the ‘promisee’. In the case of reciprocal promises each party is at once the 
promisor and the promisee. A man cannot be the assignee of his own debt and 
cannot be the mortgagee of property of which he is also the mortgagor. The 
debt and the security are gone in such a case.^ A contract cannot be made 
by a party with himself along with others.® The parties must be existing at 
the time when the contract is made. Thus, a company does not incur con- 
tractual relations with or obligations to the person purporting to act on its 
behalf before its formation. The company cannot, by adoption or ratification, 
obtain the benefit of such a contract, though after it comes into existence it 
may enter into a new contract on the terms of the old.’ Although a proposal 
must be made to an existing person it does not follow that it must be made 
to an ascertained i>erson. Thus, a contract may arise on the performance by 
a person of conditions mentioned in an advertisement.® Here, of course, the 
proposal is made to the public at large, but the contract is not formed until 


2 Ma Pwa v. Hmal, 1939 R 86. 

3 AIR 1969 SC 1167. 

4 Bouwang v. Banga, 22 CLJ 311. 

5 Re Boutledge, (1904)2 Ch 474, 479; 73 U Ch 843. 

6 Napier v. WUUama, (1911)1 Ch 861; see ElUe v. Kerr, (1910)1 Ch 629, 684; 
79 U Ch 291. 

7 Nafrtk Sydney & Co. v. Higgine, 1899 AC 263; Natal Land &e, v. PauUne Colliery, 
1904 AC 120; Re National Mail Coach, (1908)2 Ch 616; Re Emprete Engineering 
Ca^ 16 Ch D 126. 

8 WiEiame v. Carwardine, 110 EB 690: (1833)4 B & Ad 621, reward for giving 

Jiffiarma Barclay v. Pe*vre<m, (1893)2 Ch 164, lottenr, Warlow ▼. Harrieon, 
I E ft E 296: (1843^) All ER Rep 620, sale by auction witihoat re ee rv a; Shipipn 
w. Cardiff Corp„ 87 U KB 61, proBsiBe to pay a salary m by .ell^doyee. 
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tft of^peraons'. CKf ^^ecsidit^s.' ' ' Aoce|tiito»ce ' 
im MClMripi^ number of individuals is necessaiV ^ order 

that a ctimtract ndiy arise.** Whether the proposal in a case like this is capable 
of performance by one uidividual only, or by a number of individuals idl of 
whom would be entitled to claim the reward offered, depends on other considera- 
tions.^** An open letter of credit is a contract with all the world. It is intended 
to be a representation or promise to any person, who should become in due 
course the holder of that bill of exchange, that the bill would be duly honoured,^* 
independently of the equities between the original parties.*^ A contract was 
held to be complete with the nominee of a party when the offer was made to 
and the acceptance came from the party.* ^ The court as such cannot be a 
party to a contract, but the parties to proceedings in court are bound to respect 
the undertakings given by themselves.** 

5. Sec. 2(d). At the desire of the promisor. — Request means such a 
request as would be necessary to support an action on the ground of an implied 
promise. It is not the same thing as solicitation.*® Thus, where a marriage 
is contracted at the desire of the promisor and in consideration of a promise 
to make a settlement of property, the marriage is a valuable consideration.*® 
But where A promised B in writing to pay £500 a year and also a legacy, and 
B showed the document to C, who thereupon consented to the marriage of her 
daughter with B, the allowance for one year was paid and there was no provi- 
sion in the will in favour of B, hdd, there was no connection between the 
marriage and the promise to pay.** In Adaytya v. Premchand^^ the plaintiff 
failed to get relief because the court held that the act of the plaintiff did not 
amount to consideration where expenses had been incurred in order to please 
the collector and not at the desire of the defendants.*® Where a sum of money 
was due to the plaintiff from his tenants, two other persons agreed to pay it, 
less the collection charges, and they executed a mortgage for its due payment, 
the mortgage was without consideration as the plaintiff did not give the 
defendants authority to collect the amount.**® An action will lie for services 
undertaken at the request of another. 


9 Spencer v. Harding, LR 6 CP 661; see Halsbury’s Laws of England. 4th ed. vol. 9 
para 234. 

10 Lancaster v. Walsh, 4 M & W 16; England v. Davidson, 11 A & £ 866. 

11 MaxtUmd v. Mercantile Bank, 38 U Ch 363. 

12 Ex p. Asiatic Banking Corp., LR 2 Ch 391; Modin v. Karu, 1934 M 668 (usufruc- 
tuary mortgagee of the lessee and the lessor). 

IS Ezekiel v. Carew, 1938 C 428, 

14 Re Union Sugm- Mills, 127 IC 428, 433. 

15 Staeksma/nn ▼. Paton, (1906)1 Ch 774, 781. 

16 Nanjwnda v. Kamagafaja, 42 M 164, 169; Davenport v. Bishop, I Ph 698. 

17 Dashwood v. Jermyn, 12 Ch D 776. 

18 49 CLJ 278; see Sh4ba v. Tincouri, '19Z9 P 477. 

19 Durph y. .BaZdep, 8 A 221. 

80 ParVi^;Y, Dboraj,. 11 IC 4. 
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. An question as to vliether consideratitm 

tHe request of iAe promisor arose in Kedtar Nath v, iGkir^ 
plaintiff and otiiffir Municipal Commissioners of Howrah were of ^ 

Howrah Town HaU fund. The defendant subscribed his name in Ihe subaerip*- 
tion book for Rs. 100. After a time the trustees entered into a contract for 
the purpose of building the Town Hall. The defendant was sued for recovery 
of the amount promised by him and the suit was decreed, even though subscrip- 
tions to charitable objects are ordinarily irrecoverable. The court pointed out 
that the subscribers incurred liability because they knew that on the faith of 
their subscriptions an obligation was to be incurred by the plaintiff to pay 
the contractor. This decision is, however, in direct conflict with an English 
decision on similar facts.^ A subscriber promised to pay in five equal annual 
instalments £20000 to a fund for the liquidation of chapel debts. He paid 
£12000 in three years and then died. A suit was filed against his executor, 
for the recovery of the balance of £8000 ; held, there was no enforceable contract./ 
There was no consideration of any sort for the promise to pay £20000, thel 
sum of £12000 was not paid under any legal contract but was a purely charitable', 
gift. The argument that there really was a consideration, because “the con- \ 
sideration was the risk and the liabilities which the parties were to undertake ^ 
to compose themselves into a committee or become the distributors of the fund” 
was negatived by the court. According to this decision, therefore, what was 
once a nudum pactum cannot be converted into a contract by something 
subsequently done by one of the parties. The English authority cited by the 
author has now been followed in several cases in preference to the decision 
of the Calcutta High Court.=* Where nothing has been done in furtherance of 
the object of the fund raised, a promised subscription is not legally recoverable.® 
If a pasonent be voluntary the mere fact that such payment has been made in 
the past cannot be made the foundation of a legal obligation to pay in like 
circumstances in the future.^ A promise to subscribe to a festival being purely 
voluntary was held to be unenforceable. It was not proved that legal obligations 
had been incurred in consequence of the promise.® 

It is not necessary that the promisor should derive any material benefit 
from the contract,® or any benefit at all, for the benefit may be intended for 
a third party.'^ A promise to perform an existing contract with a third party 


21 14 C 64, fold in DUt Board, Bamnad v. Mahomed, 1933 M 524; see Baja of 
Venkataffiri v. Kriehnayya, 1948 PC 160. 

1 Be Hudson, 64 L Ch 811. 

2 Doraswamy v. Arunaehala, 159 IC 346; see Dinonaih v. Hansraj, 1986 C 44; 
Taluk Board v. Sethna, 1936 M 709. 

3 Abdid V. Mastm, 36 A 268. 

4 Jiban v. Nirupama, 53 C 922. 

' B Kosedai v. Pulostki^, 72 IC 774. 

3, BtmMdye v. Firmstone, 8 A A E 748: 112 ER 1019, the haaeftt owy he trifling 
hut not worthlees. 

r^. ReOeg V. Croft. 128 EH^470; 4 Taunt 611; Haigh v. Brooks, 10 A * E 309: 
11$, ER 119; Newbury v. Armstrong, 6 Bing 201; Jsmtinffs v. Broum, 9 M A W 
496: 162 ER 210. 








can be » cood oonsiderati<m ths promiHe of iHie promisor, ’^ua wbeife 
A affci^ ai^reeittg to sell his ftetcnry to B TOfuses to do so unless he is paid by 
m&y of conunisslon a sum of Bs. 80,000, and C who mcpeets to receive his dues 
from A out of the sale proceeds promises to pay A the said sum of Rs, 30,000 
if he sells his factory to B and executes a promissory note for that amount in 
favour of C, there is sufficient consideration for the pronote, and A will be 
able to enforce it against C.® 

6. Sec. 2<d). Any other person. — ^That consideration must move from the 
promisee is now a welUsettled rule of English law* It means that the act 
or abstinence or promise constituting the consideration must be done, suffered 
or made, by the promisee himself and at the request of the promisor. But 
the words “any other person” indicate that consideration need not move from 
the promisee alone but may proceed from a third person. To that extent the 
Code has depai*ted from the rule of English law. The definition of considera** 
tion, therefore, is wider than the requirement of the English law.^* A con- 
veyance of property by B to C in satisfaction of A’s debt and accepted 
by C in satisfaction of it is founded on good consideration and would be 
binding on B.^^ 

In Khwaja Mukammad v. Husaini Begum, the parents of the contracting 
parties to a marriage entered into an agreement that the defendant, the father 
of the bridegroom, would pay the plaintiff’s daughter Rs. 500 a month, the 
sum was made a charge on some immovable property specified in the agreement 
but the allowance was stopped some time after the celebration of the marriage. 
In a suit by the daughter-in-law to recover arrears of allowance from her 
father-in-law, Tweddle v. Atkinson was distinguished on the ground that the 
rule of common law was not applicable to the facts of the present case. The 
Privy Council observed that the allowance being specifically charged upon 
immovable property'the plaintiff, although no party to the agreement, was clearly 
entitled in equity to enforce her claim. The third person on whom the benefit 
was intended to be conferred acquired a beneficial interest as a cestui que trust 
under the contract.^* 

Following the Privy Council decision it has been held that Tweddle v. 
Atkimon has no application here, and a person for whom a benefit as a cestta* 
que trust is intended to be secured is competent to sue in his own right to 


8 IndermaX v. Ramprasad, AIR 1970 MP 40. See also Oopal Co. Ltd. v. HazarUatf 
AIR 1908 MP 37; ShadweU v. Shadwell, 142 ER 62. 

9 Tweddle v. ABeinson, 30 UQB 266: (1861-73) All ER Rep 869; overmliag Dutton 
V, Poole, 2 Lev 210; Dunlop Pneumatic Tyre Co. v. Selfridge A Co., 1916 AC 
847, 863: (1914-16) All ER Rep 838. 

10 Debmmdn v. Rcmsadhan, 17 CWN 1143, 1148; Shiva v. Tincouri. 188 IC 866. 

11 Dawsoife Bank r. May, 1939 AU 844 PC. > 

12 87 lA 162 fold in Ma Tin v. Byaw, 126 IC 221; Shuppu v. Subrambniyan, 88 

M 288; Sajfad v. Badehah, 164 IC 828. * 

dUban V. NkupemOr, 96 1C 848; Haskmafmal v. PriMidtte, 114 1C 111; Hahdmry, 
-paras 880, 881v 
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fljQf oree the trust, evm though he was not a par^ to 

it is not the rule that anybody who receives any benefit under .a eimtraet: 
between strangers can sue on the contract.*® A contract may be in form With 
a named person and yet be intended to secure a benefit to another as ««$<*»' 
que trust in such a way that the latter may sue in his own right to enforce 
the contract.*’ In other words a person not a party to a contract cminot sud 
upon it unless rights have been conferred by way of property or by family 
arrangement.*® 

In Fleming v. Bank of New Zealand , a deposit of security by a third 
person with the defendant bank in consideration of the bank’s promise to honour 
cheques drawn by the plaintiff was held to be a good consideration, because 
the third person had acted as the plaintiff’s agent and therefore had obtained 
the promise from the defendant bank for and on behalf of the principal. 

Though under the terms of this definition the consideration may be pro- 
vided by some other person, yet a person not a party to the agreement cannot 
sue upon it.®® Where a leasee assigns his interest reserving the right of re- 
entry on the failure of the assignee to discharge the lessee’s liabilities to the 
lessor, and the lessor accepts part payment from the assignee without however 
recognising him as debtor, it is the lessee who is entitled to recover possession 
on the assignee’s failure to discharge the debt of the lessee to the lessor; the 
lessor cannot recover possession as there is no privity of contract between the 
assignee and the lessor.* The rule is firmly established in England that if the 
plaintiff be a stranger to the contract he cannot maintain an action on it; natural 
love and affection and mere relationship do not give a right to sue.® A manufac- 
turer of patent articles pasted on an article a printed slip which stated that 
it was one of the conditions of sale that the article was not to be resold at less 
than a specified price; a purchaser of the article from the agent of the manu- 
facturer was not bound by the condition.® As has been observed in Duvdop 


14 Hcwhmatmal v. Pribhdas, 114 IC 111. 

16 Torabaz v. Nanak, 138 IC 263. 

16 Debnarain v. Ram, 9 IC 988. 

17 Khirode v. Raja Narendra, 23 CWN 453, 459; Ram v. Cha/uth, 158 IC 46; Husani 
V. Gauhar, 7 Luck 292; Moti v. Akbar, 1939 B 309. 

18 Shabhootmal v. Moolehand, 1943 N 266. 

19 1900 AC 677. 

20 Shankar v. Vmabai, 87 B 471; ItH v. Dharman, 41 M 488; Krishna v. PramiUi, 
66 C 1316, 1826; Afiftor v. Data, 90 IC 1000; Adhar v. Dolgobin4ia, 40 CWN 
1087; Swaj v. Ram, 1947 Pat 131; Raja Shiba v. Tineouri. 1939 P 477; Jmn v. 
'Manoranjan, 1942 C 251; Hukum v. Jeth, 1944 S 206; Seal v. Aramugam, 1938 
B 80; Biraj v. Puma, 89 CLJ 550; Shiv Dayal v. Union of India, AIB 1968 
Poi^ 688 

1. Prcdeash v. Harman, AIB 1973 SC 2066. 

J f Weddle V. Atlthaum, 30 WQB 266; (1861-78) AU EB Bep 869; Priee v. Bmtgn, 
% 4 B A Ad 488: 110 I1E*618. 

A Ce. V. Stenoas & Co,, (1904 ,I Ch 3W; Me. Grvdher v. (1904)2 

J;.;. see Stralheona S. S. C7e. v. DommionCoal, Co„ 1926 AC . 128; ShiS^.: 
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Co. v. St^fridge Sk Cto.:* “Uadttr the iaar ©f Enirlaiid eertaia 
priacij^ies are fimdamentaL One ia that ©idy a person who is a party to a 
contract can sue on it. Our lew knows nothing Of a jm gttaeaituin t&rUo arising 
by way of a contract. Such right may be conferred by way of property as, 
for mcample, under a trust, but it cannot be conferred on a stranger to a 
contract as a right to enforce the contract i% personam.*' The purchaser of 
the mortgagor’s title in the mortgaged property is not bound by the personal 
covenant to the mortgagee.^ Where a mortgagee retained in his hands a part 
of the purchase money for payment to another creditor, a suit by the creditor 
against the mortgagee for the recovery of the money was held not to be main- 
tainable, as no trust was created in the creditor’s favour.^ Where the plaintiff 
firm at E asked a firm in Madras to purchase yellow metal from England and 
the Madras firm entered into a contract with ai firm in London, held, there was no 
privity of contract between the plaintiff firm and the London firm and the former, 
therefore, had no cause of action against the latter.^ Where one of the defen- 
dants is not a party to the arrangement he has not incurred any contractual 
liability.* A person who is not a party to the contract cannot gain any advan- 
tage under it if he is not in the position of a cestui que trust, ^ nor is he bound 
by it.i® A woman entitled to maintenance under a solenama in lieu of her 
interest in land is in the position of a cestui que trust vis-a^vis the contracting 
parties and can, therefore, sue the vendee of the land for arrears of main- 
tenance, though he is a stranger to the contract.^! A person not a party to 
a contract cannot, subject to certain well-recognised exceptions, enforce the 
terms of the contract: the exceptions are that beneficiaries under the terms of 
a contract or under a family arrangement forming part of a contract may enforce 
the covenant.’- Of course, a person who takes a benefit under a contract, to 
which he is not a party, is bound by the conditions attached to it.’® 

Where a sum of money is payable by A for the benefit of B, B, it has been 
held in some cases, can claim under the contract aS' if it has been a contract 
made with himself,’^ i.e., in what may briefly be described as cases of trust, 

4 (1915) AC 847, 863; see Vandepitte v. P. A. A. Insurance, 1933 PC 11. 

5 Jamna Das v. Ram Autar, 39 IA 7; see Aehuta v. Jamandan, 96 IC 287. 

6 Maghi v. Barbara, 14 Lah 675; Ganesh v. Banta, 15 Lah 118, see cases refd. to; 
but see Naima v. Basant, 66 B 766. 

7 Krishna v. YuUle, 99 IC 278; but see Gopal v. Behrens, 123 IC 118. 

8 Grihi v. Baijnath, 6 IC 412. 

9 Sogai v. Warloo, 48 IC 549; Manmatk v. Ameer, 46 IC 98; Saraswati v. Haibat, 
1945 N 261. 

10 NoHn V. Nabob, 5 CWN 843. 

11 ffore V. Fakir, 40 CWN 703; Narayani Devi v. Tagore Commercial Corporation 
Ltd.. AIR 1978 Cal 401, 406-6. 

12 M, C. Chaeko v. State Bank, AIR 1970 SC 504. 

13 KuUmdavalu v. Kamatehi, 22 MU 456. 

14 pebnaTdin y, Ramsadhan, 41 C 137; fold in Nehal y. Fateh, 68 IC 778; Dwarika 
V. Pri^anath, 22 CW14 297; distgd. in HumeUt v. On, 83 AU 429; Ztebnarakn. 
V. Churd, 18 CU 603, 611; see MufUsami v. Veda^alM, 101 IC 886; BibhuH v. 
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<IUfMii4rust, or near reiationsbipi.*® Tlw principle does not apply, to ^ caae 
of a promise to advance money by means of a bond executed in favonr of 
party.^® When a contract of marriage has been entered into by the father , for 
the benefit of his children, the real parties 'to contract are the (hildren and 
they can, therefore, sue for the breach of contract.^’f On a brother relinquishing 
his share in the family property in consideration of the other brothers main- 
taining their sister, she is entitled to sue her brothers for maintenance.^® The 
manufacturer of an article of food or medicine is under a legal duty to the 
ultimate purchaser or consumer to take reasonable care that the article is free 
from defect likely to cause injury to health.’® A third party has a right to sue 
to recover from an agent moneys had and received to the plaintiff's use.®® 

The rule of equity conferring a right on the third party to sue has been 
thus stated; “Now of course, as a general rule, a contract cannot be enforced 
except by a party to the contract and either of two persons contracting together 
can sue the other, if the other is guilty of a breach of, or does not perform the 
obligations of, that contract. But a third person, a person who is not a party 
to the contract, cannot do so. That rule, however, is subject to this exception. 
If the contract although in form it is with A,' is intended to secure a 
benefit to B, so that B is entitled to say that he has a beneficial right as a cestui 
gue trust under that contract, then B would in a Court of Equity be allowed to 
insist upon and enforce the contract”.’ Where a provision in a family partition 
deed for the performance of the marriage of a daughter of the family creates 
a trust for her benefit, she can sue on the deed, although she is not a party to 
it.® Where a partner of an insolvent firm gave security for an advance by a bank 
to the firm, the bank thereafter sued on the security and obtained a decree 
which provided that it had no longer any claim against the insolvent firm, it 
was held that the Ofiicial Assignee, though not a party to the action, could take 
advantage of the release given under the decree.® There are cases where, it 
has been observed, a third party who is not a party to the contract may have a 
valid claim against one of the contracting parties; but in all these cases the 
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16 HumeUi v. Ori, 166 IC 550. 

17 Muhammad v. Budha, 1 IC 393; Daropti v. Jaspat, 49 PR 1905; see Janak v. 
Gopi, 1947 P 132. 

18 Peruri v. Grandhi, 14 IC 617. 

19 Donoghwe v. Stevenson, 1923 AC 662; Grant v. A Knitting Co., 1936 AC 85: 
(1935) AU ER Ktfp 209. 

20 Maamatk v. Thazeth, 41 M 488 fold in Pestonji v. Ravji, 150 1C 483. 

1 Gandy v. Gandy, 80 Ch D 67, 67: (1881-86) All ER Rep 876; AkaUa v. Dwata, 
1982 M 467; see Re Empress Engineering Co., 16 Ch D 126 and Re. Rotherham 
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party can sue on the contract. See Hare v. Fakir, 40 CWN 708; Halshury’s 
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pi^rty 9rQoe9<ied aiaiiiBt, a r«^t of the coata'Act, secured soane l^ieu^t for 
hiDOBdf Slid tile tbird paaty had an equity against him;* in otiier ivor^, a trust 
was created in favour of the plaintiil.*^ A transfer of property to trustees 
for the payment of the debts of the owner, not acted upon by the owner nor 
assented to or acquiesced in by the creditors, does not make the creditors, who 
are not privies to tiie trust, eestuis que trastfi The intention to constitute a 
trust must be affirmatively proved, it cannot necessarily be inferred from general 
wordsJ 

The exceptions to the general rule, that a contract cannot be enforced by 
a person who was not a party thereto, arise from the following circumstances; 
(i) where one of the parties to the contract afterwards agrees with the stranger 
to pay him direct, (u) where the contract creates a trust in favour of strangers, 
(iii) where the contract charges the money to be paid out of some immovable 
property, (tv) where the money is due to a stranger under a marriage settle- 
ment, partition, or other family arrangement;^ and (v) on ratification of a 
contract.^ As has been said, the proper person to bring an action is the person 
whose right has been violated. Exceptions, more apparent than real, occur 
in the case of agents, auctioneers or factors, etc. Managers of an insurance 
company, of which they are not members, cannot sue for premiums due.^® 

Following the rule thus laid down, where A mortgaged his land to B, part 
of the consideration therefor being B's promise to discharge a debt of A to C, 
the Madras High Court held that C, who was a stranger to the contract, was not 
entitled to sue B for the payment of the debt.” A person not a party to arbi- 
tration proceedings cannot maintain a suit on the award.”* The case of an 
agent, however, is different.*® Similarly, where a Hindu assured his life with 
a company by an agreement under which the insurance company undertook to 
pay the insurance money, on the death of the assured, to his wife and children, 
the Full Bench of the Madras High Court held that the daughter of the insured 
was not entitled to enforce her claim as against the insurance company.^* The 
High Courts of Allahabad'® and Bombay*" have taken the same view. The 


4 Gulab V. Shahabuddin, 130 IC 647. 

6 Rana v. Jang, 43 CWN IPC see cases refd. to; Seal v. Aramugam, 1937 R 234. 

6 Naga v. Lakekmi, (1938)2 MU 1054. 

7 Vandepitte v. Accident Inece. Co,, 31 AU 373 PC; Appa v, Venkayamma, 19 
MU 106. 

8 Jagadamba v. BibhooU, 60 C 767; Subbu v. Arunachalam, 53 M 270 FB fold; 
Protap V. Sarat. 6 CWN 386 distigh.; Debnarayan v. Chuni, 41 C 337 and DwwrTta 
V. Priyanath, 22 CWN 279 disstd. from; Mithcm v. Hetnehand, 167 IC 983 (cam- 
positiDn deed) ; Bameskwar v. Janarain, 1934 A 960; Kehirode v. Man, 61 C 841. 

9 Keighley v. Dvrant, 1901 AC 240, 246: (1900-03) AU EB Rep 40. 

10 Gray v. Pearson, LR 6 CP 668. 

11 lewaram v. Sonnivaveru, 38 M 768; see also Mannath v. Tkaeeth, 41 M 488; 
Sutyanarayana v. BatMreddi, 66 M 436; WaU v. Thahtr, 1936 0 813. 

12 Jagadtmbya v. BibkuH, 1933 C 407. 
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•M ties iMDON ' 'CH}irnuyoT aioc '' ^ 

Oalisaiita High Court, it would appear, has also come to adopt Htis vieu^ iostotti^' 

' as it has laid down that there must be an obligation in equltsr amous^hg to a 
trhst arising out of the contract to entitle a party to sue one who is not a parl^ 
to Hie contract.^T Where S, an agent appointed by the Government to .procure 
rice, is required to deposit a specified amount with a recognised bank as security 
for due performance of the contract and the bank gives a receipt staling “received 
from S on account of the District Magistrate", the money from the bank is 
recoverable by S and not by the Magistrate as there is no privity of contract be- 
tween the Magistrate and the bank.^8 It may, therefore, be now regarded as 
the settled opinion of various High Courts that though consideration may 
come from a third party, he cannot sue on the contract if he be a stranger to 
it, even though under the contract some benefit be reserved for him. There are, 
however, certain exceptions to this doctrine, e.p., where a trust arises out of 
the contract, as stated above, or where the third party is a benamidar, or in the ; 
case of family settlements or partition arrangements, where certain benefits are ! 
secured to certain members,’® or in the case of marriage settlements for the 
benefit of children.®® The father of an apprentice who is a minor can, in certain 
circumstances, maintain suits against the master of the apprentice for the 
recovery of the apprentice’s wages.i Ordinarily, the rule of law is that an 
arrangement cannot be impugned by a third party unless it be entered into 
with the object of defrauding the third party, e.g., in case of a colourable assign- 
ment of property.® If A makes a contract with B for the benefit of C, C cannot 
on that account sue on the contract.® The rule that a contract affects the parties 
only, and that it can create no right or liability in a person who is not a party 
to it, applies in equity also,'* Certain exceptions have been engrafted upon the 
rule by the application of equitable considerations. An analysis of the cases, 
it has been pointed out,® will, in fact, show that it is where a trust or an agency 
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has be^' held sxititledi to enforce it. In Debnarayan v. Ch^nital^ It was stated 
rai^r too broadly that Twiddle v. Atkinson was not applicable in India. 

The general rule, according to English decisions, undoubtedly is that "no 
third person can sue, or be sued, on a contract to which he is not a party”; 
but at bottom that is only a rule of procedure. It goes to the form of remedy, 
not to the underlying right. Where a contract is made for the benefit of a 
third person who has a legitimate interest to enforce it, it can be enforced by 
the third person in the name of the contracting party or jointly with him or, 
if he refuses to join, by adding him as a defendant. In that sense, and it is a 
very real sense, the third person has a right arising by way of contract. He 
has an interest which will be protected by law. A widow as an administratrix 
to the estate of her deceased husband can enforce as administratrix and in her 
personal capacity a contract between her husband and the purchaser of her 
husband’s business whereby the purchaser agreed to pay an annuity of £5 
weekly to the widow as part of the consideration for the purchase of the 
business.’’ The observations to the contrary in In re Miller's Agreement^ and 
Green v. Russell^ seem to be erroneous. It is different when a third person 
has no legitimate interest, as when he is seeking to enforce the maintenance 
of prices to the public disadvantage, as in Dunlop Pneumatic Tyre Co. Ltd. v. 
Selfridge & Co. Ltd.^’^ or when he is seeking to rely, not on any right given to 
him by the contract, but on an exemption clause seeking to exempt himself from 
his just liability. He cannot set up an exemption clause in a contract to which 
he was not a party.’^ 

By a bill of lading which incorporated the United States Carriage of Goods 
by Sea Act, 1939, and limited to ?500 (£179) per package the liability of the 
carrier in the event of loss, damage or delay, a drum containing chemicals was 
shipped from America to London. The appellants, who were stevedores engaged 
by the carrier, while lowering the drum from an upper floor of a dock transit 
shed on to a lorry, negligently dropped and damaged the drum when delivering 
it to the consignees in accordance with the bill of lading, causing part (worth 
£593) of its contents to be lost. The consignees, the respondents, sued the 
stevedores in tort claiming £593. The stevedores, relying on the bill of lading, 
claimed that their liability was limited to $500. It was hdd by the House of 
Lords (Lord Denning dissenting) that the stevedores were not entitled to rely 
on the limitation of liability contained in the bill of lading since — 
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; ' j-il,) l^e wor4 “carrier” in tbe Act did not include a etevediora and tliw» 
Was thus nothinir in the bill of lading which stated or even implied that the 
loirties to it intended the limitation of liabilii^ to esdend to stevedores; 

(2) the carrier did not contract as agent for the stevedores; 

(8) there was no implied contract to which the present parties were 
parties that the stevedores should have the benefit of the immunity.^ 

Sellers delivered a fire tender sold under a contract of sale f.o.b. London>. 
alongside a ship nominated by the buyers. While the tender was being lifted 
on to the vessel by the ship’s tackle it was dropped and damaged. Under the 
contract of sale the property had not then passed.' All arrangements for the 
, carriage of the goods had been made by the buyers. A bill of lading in respect 
of the tender had been drawn up but was not issued. The sellers sued the 
shipowners in tort for £966, the cost of repairing the tender. The shipowners 
admitted liability, but claimed that the amount was limited by Article 4, Rule 
6, of the Hague Rules, which provided as follows: “Neither the carrier nor the 
ship shall. . . .be. . . .liable for any loss or damage to goods in an amount exceed- 
ing” in effect £2000. 

The sellers contended, inter alia, that even if the rules could be applied to 
the operation of loading at the time of the accident, they had no application as 
between themselves and the shipowners because they were not a party to the 
contract of affreightment. 

It was held that the inference should be drawn that it was the intention 
of all three parties that the seller should participate in the contract of affreight- 
ment so far as it affected him; that the sellers, therefore, were parties to the 
contract made by the buyers and were bound by the Hague Rules embodied in 
it and, accordingly, the shipowners were entitled, as against the sellers, to limit 
their liability.^® 

Where a colliery books a consignment of coal for carriage by rail and the 
freight is payable by the consignee a privity of contract is established between 
the consignee and the railway. If the consignee declines to accept the consign- 
ment the railway can recover demurrage from the consignee.’^ Where the bill 
of lading exempts not only the carrier but also its servants from liability for 
negligence, the vtevedore can claim the benefit of the exemption clause.®® There has 
been a great divergence of opinion in the courts in India as to how far a stranger 
to a consideration can enforce the contract and how far the rule of English 
law is applicable in this country. That a stranger cannot sue on a contract 
has been laid down by the Privy Council.®® The exceptions to this general 
rule have been already stated (see ante). The case of Khwaja Muhammad v. 
Mueaitti Beguni'^ has, in some decisions, been taken as laying down the rule 
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tlM^wli^iia ime not J^und by tbe EngUsh oiattinon Itw define, while 

in dilffir .decisions a contrary view has beai taken. If the law is that a person 
who is not a party to a contract cannot sue on the contract, ttogh a benefit is 
secured to him, unless the case falls within the exceptions indicated above, it is 
no answer to say that all the parties are befm^e the court.^^ Another exception 
is seen in the case of a total failure of consideration, e.g., where an auction 
puichaser has paid the full price, he can bring a suit to recover the money on ' 
being dispossessed of the property by a successful claimant.^® 

Generally speaking, the proiwsition that a person who is not a party to a 
contract has no right to bring a suit under the contract must be accepted, but 
in suitable cases, this general rule must give way. There is no provision any- 
where in law that a person who takes a benefit under a contract, although he 
is not a party to the contract, cannot sue. In a Patna case an insured cover 
containing currency notes was not delivered to the addressee. The Patna High 
Court held that the addressee was entitled to sue the Post Office though the con- 
tract was between the sender and the Post Office and though sec. 33 of the Post 
Office Act, 1898, speaks of the sender and says nothing about the addressee.^® 

A contract cannot impose any liability on a stranger to it. But an action 
will lie for maliciously procuring a person to break his contract, e.g., it will lie 
by a master against a person who, with notice, procures the servant to leave 
his master's service.^ 

The law permits a carrier to stipulate for exemption from liability of thc^e 
whom he engages to carry out the contract, even though they are not parties 
to it, provided the injured party assents expressly or by necessary implication 
to the exemption®. Where three directors after advancing money to the com- 
pany agree that none of them will be entitled to recover his dues from the 
company until the company’s loan to a subsequent financier is repaid and one 
of the Government in making the offer.^*^ Consideration which consists in the 
financier, the company cannot rely upon the agreement between the directors by 
way of defence, but can procure a dismissal of the suit by impleading the two 
other directors who may prove the contract.® Where P makes a contract for 
the benefit of himself and a third party, he is entitled to recover damages in 
respect of the loss suffered by the third party in consequence of the breach 
of contract even though he is not a trustee for the third party.^ 


7. Sec. 2(d) — Consideration. — ^The meaning of the term ‘consideration’ 
in English is as follows: “A valuable consideration in the sense of the law 
may consist either in some right, interest, profit or benefit accruing to one 
party, or some forbearance, detriment, loss, or responsibility given, suffered 
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Iby the other”.® It has been defined Us consisting of any 
, di* 'any suspenaibn or forbearance of his right or any possibility of a loss 
dei^ioned to the plaintiff by the promise of another although no aotual benefit 
accrues to the party undertaking.® In order that there may be a contract there 
must be a consideration, i.c., a benefit to the one party and a detriment to the 
bther.’^ There is a good deal of difference between the motive for an act and 
‘the consideration or object of an agreement.® 

Consideration is furnished not only where a benefit is conferred on the 
promisor but also where a promisee suffers a detriment, e.g., some loss or 
damage, or possibility of loss or damage, or shows forbearance in the exercise 
of a right.® Where there is an existing debt payable within three years and a 
promissory note is given in respect of that debt, there is good consideration 
for the promissory note.^® In a contract entered into by the Government the 
advantage to be gained by a section of its subjects may be a good consideration. 
It is not necessary that there should be any personal advantage to the members 
of the Government in making the offer.^i Consideration which consists in the 
promisee doing something at the request of the promisor must be of some 
benefit to the promisor. The court will not enquire whether the bargain was 
a good one or not,’^ or what benefit the promisor exi)ected to derive.^® Any 
benefit, however small, is suflicient.^^ The benefit may ndt only be slight but 
also problematical, e.g., the delivery of an invalid will,i° or an invalid licence,^* 
of an unenforceable guarantee,!"^ or a void deed of apprenticeship,*® has been 
held to be sufiScient consideration,*® although the documents are practically 
worthless. As has been explained in Haigh v. Brooks , it is no concern of 
the court to determine “the adequacy or inadequacy of the price paid or promised 
for the document ” 
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■'/ P«Mwmi the defenden^ Advertised id their that their 

oi% e^tor woaJd Mswer toqulries from readers desirihg finaneial advice. The 
plaintiff asked the editor by a letter for the name of a good stock broker. The 
editor recommended a broker, who, unknown to the editor, was a bankrupt. Relying 
<m the recommendation the plaintiff sent money to the broker for investment and 
the broker misappropriated it. The defendants were held liable on contmt. 
Dr. Cheshire and Fifvet {The Law of ContToct, 7th ed. p. 74) have raised 
the pertinent question: did the plaintiff pay for the recommendation? The 
answer appears to be in the negative; if so the defendants might have b^n 
liable in tort but not on contract. With regard to loss or disadvantage to the 
promisee as constituting consideration, it may be illustrated by the case of 
Bainbridge v. Firmstone.^ Bainbridge at Firmstone’s request allowed him to 
weigh two boilers. Firmstone promised to return them after weighing them 
in as perfect a condition as they were at the time of the contract. He took 
the boilers to pieces but did not put them together again and was sued by 
Bainbridge. The court observed that “the defendant thought that he had some 
benefit; at any rate, there is a detriment to the plaintiff from the parting 
with the possession for over so short a time.” A promise to pay a definite 
sum for an unascertained amount, such as damages claimed in an action, is 
good consideration.^ A promise to render future personal service is good consi- 
deration for a promise.* Where after the death of his father, the son signed 
an acknowledgement to the creditor in respect of the debt due, the consideration 
for the promise was the desire to save the estate of his father from sale in 
execution of a decree.** But where under an agreement to sell a house, the 
intending purchaser took possession of it, the vendor, it was held, could not 
sue for the purchase money, as there was no consideration and no sale, the 
deed not being registered.® 

A promise by the father to pay £60 a year during her life to the mother 
of an illegitimate child of his, in consideration of her bringing up the chUd, 
was held binding and after the promisor’s death his executors were bound to 
continue the payment out of his estate to the promisee.^ Leave of absence 
granted by a captain to a soldier at the request of the defendant and in 
consideration of a promise by the defendant that the soldier would return in 
ten days or the defendant would pay the captain £20 was held to be good 
consideration for the promise.® An agreement ceding unconditionally all the 
proprietary interest in the family property to his brother, in consideration of 
the brother agreeing his interest in the property to be taken up by the Court 
of Wards for the purpose of liquidating the donor’s debts, is a good considera* 
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Where in the part of a deed it was stated la e(aiilde|$!tt|9h 

oi Es. 5 and of the promises made, the deed was e:x»cuted, the comdderotidn was 
held to be not mereijr Rs. 5 but alsd the promises referred to.’^o Where a 
consideration is partly cash and partly something which cannot be expressed 
in terms of money, the whole takes the character of the latter part^^ An 
agreement to be bound by the statement of a party on oath to be taken in 
a particular maimer is a valid contract for a good consideration.^^ Sale of 
the right to execute decrees was held to be valid under the terms of the 
agreement.^3 An adjustment of a decree not having been certified to court 
is not binding on the plaintiff; it, therefore, constitutes no valid consideration 
for a bond executed by the defendant.^* Monetary help given to a ahebait 
by the person nominated by him as his successor does not amount to considera- 
tion for the appointment and does not make the transaction a sale,^® A promise 
to pay a pension is gratuitous, it may be discontinued even after paying it 
for some time.^® Where, in order to screen a director, who was indebted for 
a large amount to a bank, a promissory note was executed in favour of the 
bank by a third party, so as to show him as a debtor to the bank and to wipe out 
the indebtedness of the director, held, as between the third party and the bank 
the promissory not was an effective contract, the credit to the director being 
h sufficient consideration for it.^^ Where the plaintiff has a contingent right 
toji^t the costs of the proceeding if the judge chose to give them, it is a good 
ccmsideration for the promise of the defendant to pay those costs that the 
plaintiff should give up that contingent right.^® 

Where defendant promised to pay Rs. 5 a month for life to the plaintiff 
for training the defendant in the arts of singing and dancing, but the work 
was done by the plaintiff's sister, the promise to the plaintiff was gratuitous.^® 
An agreement that the father will not sue the son on a promissory note if the 
son ceased to complain about the unequal distribution of property is void for 
want of consideration.®® A bond given without consideration is void not only 
against the obligor but also against any assigneee from him.^ An agent may 
be an insurer of goods consigned to his care provided there be consideration 
for that insurance, the consideration would have to be something outside the 
terms of the agent’s employment at the ordinary rate.^ Consideration paid to 
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pvomltkHrs is legally sufficient to soi^it th6,^r<iaidse of 
4ffi tite ptxna^ The aoce^danbe hy creditor of the sole Hah^ty 
of one of two joint debtors is a good consideration for his agreement to dii^harge 
ihe other debtor from liability.* From long continued paymmit of cess an agree- 
ment to pay as well as consideration for payment may be presumed.^ 

Consideration is essential to the validity of every contract (s. 25). A 
contract without consideration, therefore, is not binding,** nor a promise made 
upon the consideration of natural love and affection,’ or of moral obligation.^ 
Where under a contract with the carrier a stevedore is obliged to unload the 
groods of the consignee, the performance of such contractual duty by the 
stevedore is a good consideration for the promise made by the consignee 
exempting the carrier and its servants from liability for negligence.® But a 
surrender or alienation by the widow of her entire estate to the next reversioner 
is valid without any consideration.^® Where parties to a transaction wish to 
uphold it, no stranger can challenge it for want of consideration.^^ One consi- 
deration may support all the promises made under a contract.^® Where for 
only one consideration a person undertakes to do a number of things which 
constitute only one contract, the contract cannot be enforced piecemeal,’® 
Consideration is presumed in the case of negotiable instruments.’* 

When a contract consists of a number of terms and conditions, each 
condition does not form a separate contract but is an item in the one contract 
of which it is a part. The consideration for each condition in a case like 
this is the consideration for the contract taken as a whole. It is not split up 
into several considerations apportioned between each term separately.’® 

In the case of a contract with the Government the tender constitutes the offer 
which, after acceptance and being embodied in a formal document, becomes 
a contract. In such a case the fact of the earnest or security having been 
deposited is not an essential fact to be proved and it cannot be considered to 
be a part of the cause of action.’® 

8. Sec. 2(d) — Adequacy of Consideration. — See S. 25 and note. 

9. Sec. 2(d) — Forbearance. — A promise to do what one is under a legal 
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dut^ tD perform paimot form the consideration for a promise, but a forbearance 
to exercise a le|ral right is good consideration.^^ Forbearance at instanmt 
a debtor to sue is sufficient consideration.^^ This forbearance, however, may. 
not be expressly asked for or given, but may be inferred from circumstances.^ 
Fven in the absence of a distinct promise to abstain for a certain thne from 
suing, if, in fact, some degree of forbearance has been shown, there is consi- 
dmration.2o Forbearing to press for immediate payment means giving the 
debtor a reasonable time, and a" promise to give reasonable time for the payment 
of a debt is good consideration for a contract.^ Where one brother at the 
request of another gave up and postponed a right which he had, and it was 
very probable that a loss might result to him from the postponement, the act 
was not gratuitous but formed good consideration for an implied promise to 
indemnify.® Where a party gives up a right to management and agrees to 
a common management, such giving up of a right is sufficient consideration.* 
Wife’s forbearance to sue is good consideration for her husband’s promise to 
pay her an allowance.^ Forbearance to sue is good consideration for a promis- 
sory note, and consideration paid to one is sufficient to support the promise 
of all the joint promisors.® The release of an original debtor is a good consi- 
deration for a promise by another to pay the same debt.® A promise to pay 
an existing debt to a third person, e.g., an assignee of a debtor, is good con- 
sideration for a promise by the latter not to sue for a given time.®^ Where 
at the request of a person a creditor forbears from suing the debtor, this 
forbearance is sufficient consideration for a promise by that person to repay 
the debt*; so is a forbearance to continue an appeal good consideration for a 
promise to pay the amount of the claim.® The withdrawal of objection against 
the validity of an adoption is a good consideration for a conveyance of property.^® 
Where parties executed a balance of account ^Dd thus assumed liability and 
were aware that further time for the payment of the debt would be given 
by the plaintiff, held, there was consideration in this forbearance to sue. 
Positive evidence as to consideration, i.e., as to postponement of legal action 
is not essential in every case,” but may safely be assumed when the circum- 
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so jiiM^ An auciioii puxcluus^ of propori^ z^linquiali^ bis right 
in eonsidemtiiOn of ri^iving a sum of money, ibe d^endant being unable to 
pay it ^ecuted a mortgage bond, heid, the consideration in substance was 
abstinence by the plaintiff from enforcing his right as purchaser; therefcH«, 
the mortgage bond was binding.^^ Parties to a renewed promissory note, who 
were not parties to the original note, have been held to be liable on the renewed 
note, because of the creditor's forbearance to sue.^* A forbearance of the 
plaintiff to sue, coupled with his forbearance to declare the defendant a defaulter, 
constitutes a good consideration for a fresh agreement, though the original 
agrement has been in the nature of a wagering transaction, and the plaintiff 
is entitled to recover.^^* 

If an intending litigant bom fide forbears a right to litigate a question 
of law or fact, which it is not frivolous or vexatious to litigate, he does give 
up something of value. Of course, forbearance of a non-existing claim would 
not be forbearance at all.^° Where the plaintiff knowing that he has no cause 
of action initiates legal proceedings, his forbearance to prosecute is no con- 
sideration for a promise to pay a sum of money.^* Therefore, in order that 
forbearance should be a consideration some liability must be shown to exist, 
or be reasonably supposed to exist, by the party The abandonment of a 
disputed or doubtful claim is a valid consideration, it makes no difference even 
if the claim is ultimately found to be without foundation.** But if one of tiie 
parties knows that he has no case, the compromise would not be binding.** 
Thus, a settlement made for the purpose of getting rid of a certain title, set up 
without the knowledge of the person concerned and without resulting in any 
benefit to him, cannot be regarded as a settlement of that claim.®® A promise 
to defer bringing a suit upon a void contract does not amount to a considera- 
tion.* Forbearance to sue in respect of a fictitious demand cannot constitute 
good consideration.®As has been said, forbearance to sue constitutes a valid 
consideration when the plaintiff acts in the bona /ide- belief that he has a true 
claim.* 
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Focbearance to sue on a mortgage is a good ooBsideratiott 1^ a frash 
bond executed by the morigagor jointly with others.^ liie mere existence of 
a debt, however, from A to B is not sufiicient valuable consideration for the 
giving of a security by A to B in order to secure that debt. If 8u<di a se(mriiy 
is given, it may of course be given upon some express agreement to give tiime 
for the payment of the debt, or to give consideration for the security in some 
other way, or, if there be no express agreement, the law may readily imply 
an obligation to give time.*’ Where B and his father gave a promissory note 
to A for a debt due from B’s father to A, A forbore from suing for some 
years, the father died, then A sued B on the note, held, the form of the note 
was immaterial and there need not be an express request to forbear. If a 
request was implied from the circumstances it was the same as if there was 
m express request.^ The effect of giving a promissory note on account of a 
debt is that the original bill still remains, but the remedy is suspended till .. 
the maturity of the instrument in the hands of the creditor.’ Promise toj 
abstain from suing can be a consideration for a fresh promissory note only ' 
where the person suing has a subsisting right which could be enforced against 
the promisor, otherwise not. Where a debtor fails to pay instalments fixed by 
the Debt Settlement Board and their recovery becomes barred on account 
of the creditor’s failure to take certain steps and the Debt Settlement Act, a 
promise to pay the barred instalments by a person other than the debtor cannot 
be a lawful consideration for a promissory note by such person.® The accept- 
ance of a bill or promissory note for a judgment debt is a binding contract. 
It operates as an agreement not to sue, not merely during the currency of the 
bill, but aftejrwards, notwithstanding dishonour, so long as the bill was outstand- 
ing in the hands of a third party.® Where a contract is void as distinguished 
from illegal, e.g., in case of a wager under English law, while the plaintiff 
cannot sue for the recovery of the money won by him in betting, nor on a bill, 
note or cheque, given to pay the money lost, he can sue upon a new contract 
not tainted with illegality and made for good consideration, e.g., for forbearance 
of the plaintiff to sue coupled with his forbearance to have the defendant 
declared a defaulter.’® But a compromise of an action on a gaming debt cannot 
form sufiicient consideration for a promise to pay the amount claimed.” It 
is the duty of a person to disclose a libellous matter, the forbearance to disclose 
it cannot form a valid consideration for a promise either to pay a sum of money 
or to release a debt.” 
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id. Sec. 2(d)'^rail»roiii&ke.-->>A compro^se of a claim or suittfumiehes 
another illaetration of forbearance.^*^ If an agreement ie made to compromise 
a disputed clidm» a forbearance to sue in respect of that claim is a good con- 
siderstion. A compromise is effected on the ground that the party nuddng it 
has a chance of succeeding, and if he bom believes that he has a reas<ma]^e 
ground for suing, his forbearance to sue will constitute a good consideration, 
because the other party gets the advantage of not being annoyed with an action. 
If a person, however, enters into a compromise knowing that his claim is 
unfounded and gains an advantage his conduct would be fraudulent.^^ A com- 
promise of doubtful rights is based on the assumption that there was an 
antecedent title of some kind in the parties which the agreement acknowledged 
and defined.^^ To render valid a compromise of litigation it is not necessary 
that the question in dispute should really be doubtful, it is sufficient if the 
parties bona fide consider that there is a question to be decided between them,^^* 
though in fact the claim be groundless,!^ but not groundless on the face of 
it.!! Where there is no dispute of rights, the compromise fails, the parties 
are relegated to the position they occupied before the compromise.!® Compro- 
mise of a suit, irrespective of the rights or wrongs of parties, is not without 
consideration.!® It is not for the court to determine whether or not action 
could have succeeded if prosecuted to the end.®® From the case of Sta/piU<m v. 
Stapilton^ down to the present day, family arrangements have been sustained 
by the court. Where a promise is made in consideration of the relinquishment 
of a claim to certain property, a suit for its recovery is not maintainable.!* 
It is essential that the rights of the parties must be the fair subject of doubt.® 
Whether the parties held correct views of their rights and duties is immaterial* 
A compromise of a doubtful claim, even though it turned out to be illusory, 
is binding.* “When parties whose rights are questionable have equal knowledge 
of facts and equal means of ascertaining what their rights really are, and they 
fairly endeavour to settle their respective clainxs among themselves, every court 
must feel disposed to support the conclusions or agreements to which they may 
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fairly come at that time and tibnt notwithstanding the sUtMUMpent fisc^very 
of some common error/’ but hot if the parties are not on equal terms.’^ 
Compromises entered into between the parties with their ^es open cannot be 
lightly thrown away, as no court has the right to impose upon the sorties 
its own view of the law.^ Settlement of a dispute as to the amount is a ^id 
consideration.^ There must be a claim or debt, mere putting an end to certain 
disputes or controversies is not enough.** Where the contract between the 
parties is to settle a doubtful right or question, whether it be of law or fact, 
by a give and take arrangement between themselves, such an arrangement will 
be upheld. Mistake in law is not a ground for setting aside a compromise if 
the parties to the transaction were in difficulty and doubt, and wished to put 
an end to dispute and to terminate or avoid litigation. A compromise of 
doubtful rights will not be set aside on any other ground than fraud. Nor 
will there be a mistake of fact so as to avoid the transactions under S. 20 if 
one of the parties, having or supposing he has a claim upon a subject-matter,' 
compromises his claim, or if the right was really in one of the parties only 
and the other had no right whatever, or if he had no claim whatever but was\ 
honestly mistaken as to his claim.^ Where the stipulated sum on settlement 
of a claim is not paid, consideration for the settlement fails, the promisee is 
entitled to recover the whole amount.^* Persons who are not parties to a 
compromise cannot take any advantage under it.^' 

A compromise of a pending litigation or withdrawal of proceedings is 
binding.^* The compromise of a doubtful litigation is good consideration for 
the execution of a promissory note.^* When there is a dispute between the 
parties as to the amount really due from the defendant, the settlement of such 
a dispute without going to court forms a valid consideration.^* A compromise 
by the Official Liquidator between the creditors and the manager of a bank is 
binding.*® An agreement by a husband to pay a certain rate of maintenance 
to his wife, alleged to be unchaste, whose claim to maintenance is, 
therefore, doubtful, is not void, being in settlement of a doubtful claim.** 
A bona fide compromise by the father in a pending litigation is binding on 
the sons.*^ A compromise of a suit in which a minor is interested without 
leave of court does not bind the minor and is voidable.*® If there be at the 
date of the compromise a bona fide dispute as to the right to succeed to the 
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ofBce of A prieM? there is coosideration for the contract.^^ A ccmtract to pay 
a higher rate of interest, the consideration for which is the setileraeni of 
disputes as to the rate and abandonment of stiU higher claims on the part 
of the landlord, is valid and enforceable,^*’ but noi^ if no dispute existed.^ 
A compromise of a law suit by which tlie amount of the decree was by arrange- 
ment of counsel left to be determined by counsel for one of the parties vms 
held not to be legal, as the counsel had no express authority to bind the parties 
to any definite figure and also because the parties were not ad idem.^ Where 
parties believed in the existence of a right on one side and an obligation on 
the other, and there was no question of undue influence or fraud, a promissory 
note executed in order to obtain a release from the obligation is supported 
by consideration.^ Release of a disputed right is a valuable consideration for 
a promise, e.g., a promise to pay an annuity to a mistress in lieu of a promise 
to marry alleged to have been made to her by the grantor of the annuity.^ 
In judging the validity of a compromise, the court is not entitled to enquire 
into the rights of the parties as they stood before the compromise in order 
to see whether the compromise has recognised them; the court is only entitled 
to inquire whether the claims advanced by either side are botia fide and whether 
the compromise really is in settlement of such claims.® In order to find out 
whether there is consideration for a compromise of a doubtful claim in a i>ending 
suit, the test is not whether the plaintiff bases his claim upon a certain right 
but whether he honestly believed that he had a right when the compromise 
was entered into.® A consent decree cannot have greater validity than the com- 
promise itself.'^ The principles applicable to the construction of contracts are 
equally applicable where a contract of compromise has passed into a decree.® 
A compromise resulting in an agreement to pay a certain allowance by way of 
maintenance, even though incorporated in a decree, may be increased or decreased 
under a change of circumstances.® 

An arrangement regarding the turn of worship and collection of offerings 
is binding. A person who has in the past received the benefit of such an 
arrangement cannot be allowed to resile from it when it comes to the turn 
of another to receive the benefit.^® On the dissolution of partnership and 
settlement of accounts, there is ample consideration for the promise given by 
each partner in the mutual promises made by the other partners, even though 


19 Girijamund v. SaUajanund, 23 C 645; Rameshwar v. Laehmi, 31 C 111, 131-2. 

20 Vemury v. Yarlagadda, 11 IC 699. 

1 Mallikarjuna v. Vemuktpalli, 10 IC 68. 

2 Jagatjmt v. Puran, 26 Bom LR 772, PC. 

3 Ajodkya v. Cox, 48 1C 701. 

4 Keenan v. Handlev, 46 ER 384 : 2 DGJ & S 288. 

5 AutM V. Annaeami, 23 MU 104. 

6 Jagat y, Hetnendra, 89 CWN 123, Jayawiekreme v. Amarosariya, 1918 AC 869 

cited. ^ 

7 Rani Amita v. Rhera^uddin, 29 IC 166. 

8 ThayyanmajMU v. RajaH, 12 I€ 384. 

9 y. S^ytndra, 166 IC 194. 

18 ifiagJteW V. 48 1C Rampat v. Durga, 60 IC 440, 448. 



88 


TBE INDIAN CONTOAiCT ACT 


[ 8 . 2 


setUement was made after the accounts had heoi barred.^^ A party 
applying to the court for the enforcement of the part of the aettlement which 
is in his favour must respect the rights of others under the same Settlement.^ 
it is within the power of litigants to compromise a suit without the acquiescence 
or even the knowledge of their attorneys. The exercise of this right is subject 
to the qualifications, viz., the compromise must have been made with the honest 
intention of ending litigation and not with a design to deprive the attorney 
of his costs, and no payment can be made under the compromise to the prejudice 
of the attorney's claim after notice has been given to the person by whom 
the payment is to be made.^’* The fact that the liabilities under a decree 
form the consideration for the compromise sued upon does not prevent the 
compromise being a new and independent contract which may form the basis 
of a suit.^^ It is well established that an agreement in the nature of a com- 
promise of a horn fide dispute as to the right of succession cannot be held 
to be without consideration.*® An agreement to compromise a suit must be 
established by general principles which govern the formation of contracts,! 
though there are special rules governing its enforcement by the courts which! 
Arise out of its intrinsic nature. If the agreement purports to be concluded 
on behalf of one or both the parties by their respective legal advisers, the 
questions which arise, as on the formation of any contract*® by agents, are: 
(1) Had the agent, the natural authority of his principal, express or implied, 
to conclude the contract; (2) if he had no actual authority, had he ostensible 
authority so as to bind his principal against the other party, relying on ostensible 
authority; (8) will the court, where the suit is compromised, give effect to 
the terms agreed? 

11. Sec. 2(d) — ^Family Settlement. — The parties to a family arrangement 
must be persons who have a right to the property and there must be mutuality 
among them in the arrangement.**^ A family arrangement, like a compromise, 
is based on the assumption that there is an antecedent title of some sort in 
the parties and the agreement acknowledges and defines what that title is, each 
parly relinquishing all claims to property other than that falling to his share 
and recognising the rights of the others as they had previously assented it, 
to the portions allotted to them respectively.*** An arrangement between co- 
parceners for the payment of marriage expenses of the female members of a 
family is an enforceable contract.*® A bona fide family arrangement in a suit 
by which a female member surrenders her own right and in consideration 
therefor takes a share in the family property is valid,*® The rule that a 


11 Roehi V. FaizuUah. 64 MU 696 PC. 

12 Amir v. Iqhai. 61 1C 312. 

18 Khetter v. Kedly, 2 CWN 508; but see Bamdoyal v. Ramdaa, 4 CWN 208, 
14 Rataaial v. Anwar, 68 IC 627. 

16 Smdar v. Haro, 116 1C 719. 

fd Soarmdra v. TwndMa, 61 CU 309, 816-16 PC. 

17 Tang Min v. Ram, 1984 176. 
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.AfumtUMarapoA v. SaviHiiri, 86 .M. 161. ‘ ' 
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family settlement l»iade a minor member in tbe absmice of fraud, prooeeda 
upon the principle that the minor was properly r^rosented by the father or 
manager of the family. The rule, therefore, has no application where tbe 
person entering into the compromise had no authority to make the compromise 
on behalf of the minor. It cannot be made binding by calling it a family 
settlement.^** For a family settlement to be valid there must be a bona fide 
dispute between the parties. The expression ‘bona fide dispute* means nothing 
more than that each party must press his claim to the property by litigation 
or otherwise. The only requisite required to make a valid family arrangement 
is that it should be “a transaction between members of the same family which is 
for the benefit of the family generally, as for example, one which tends to tbe 
preservation of the family property, to the peace and security of the family 
and the avoiding of family dispute and litigation, or to the saving of honour 
of the family”.^ The existence of a dispute or the assertion of a claim is 
not necessary. If the settlement be made to promote peace and goodwill 
between certain members, there is good consideration. The courts will not look 
too closely into the quantum of consideration.^ A trustee has no such interest 
in the property as will entitle him to enter into a family arrangement.* A 
family arrangement is binding if made to prevent anticipated disputes actually 
arising.^ Although it is not essential that all members of a family need be 
parties to a family settlement, yet a person vitally concerned must be a party. 
The concurrence of an absent member must be subsequently obtained.* It has 
been pointed out in Rom v. Prayag^ that in order to render valid the compro- 
mise of a litigation, it is not necessary that the question in dispute should 
really be doubtful if the parties bona fide consider it to be so. Family arrange- 
ments will be enforced if honestly made, although they have not been meant 
as a compromise but have proceeded from an error of all parties originating 
in mistake or ignorance of facts as to what their rights actually are or of 
the points on which their rights actually depend. A compromise of a family 
dispute is an agreement and both parties to the dispute must be represented 
in it. It is no compromise for one of such parties to declare his intentions 
before strangers to the dispute.’^ Parties are bound by the terms of a com- 
promise finally settling their rights inter se. The fact that one of the 
executants subsequently acts in a manner inconsistent with the compromise by 
denying the plaintiff’s title does not justify the plaintiff in repudiating it.* 
The cases establish that when once a family settlement has been entered into 
or acquiesced in by all persons interested in the family property, and has been 


20 Protop V. Kaur, 42 CWN 817 PC. 

1 Sidh Qopal v. Bihari, 50 A 284; ChaMu v. Parmal, 17 AU 822; see Bureahnrar v. 
Maheahrmi, 18 AU 1069 PC. 

2 LaUf V. Ndbi 1932 A 174. 

5 Lekhrn^ v. Mektab, 1983 L. 861. 

4 Boijranff v. Btimeahar, 1937 O 189. 

6 Re Morton, (1982) I Ch 606: (1932) All ER Bep 799. 

6 8.C 188, eited in ffaaam v. Fmal, 4 1C 954. • 

7 '£)Oeka» V. BoH 4 XC 786, j789. 

8 '■&imga v. Norafwfraju, 4 XC 803; Kmti v. fifojru;/,. 82 AIJ 779. 
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^ried into effect, then none of the parsons who consented thereto nny 
thereafter be heard to repudiate that arrangemait. It is not open to the heirs 
of a sane coparcener who divides joint property with an insane coparcener to 
challenge the partition on the death of the sane coparcener SO years later. The 
partition is binding as a family arrangement.^^ But if it has not been acted 
upon and it deals with a spec suceesumis, a party is not estopped from bringing 
a suit.^2 ^ compromise, resulting in the relinquishment of a claim of a joint 
family, which includes minors, against a person who has been ordered by court 
to make certain payments, is not binding on the minors if made without the 
sanction of the Court; so it can be set aside.^8 ^ compromise, when there was 
no contest, by a female having a life estate, before a guardian was appointed 
of her minor son, was under the circumstances of the case held not to be a 
settlement of a bona fide family dispute.^ < A compromise in the nature of a 
family arrangement is binding on a reversioner who has been a party and who 
has benefited by the transaction and upon his descendants claiming through him. 
A compromise of a claim made by the next reversioner in respect of the estate, 
if it amounts to a family settlement which is prudent and reasonable, is binding 
on the whole body of reversioners. A bona fide family settlement acted upon 
for a considerable time is not upset by subsequent adoption.^^ The rule in 
England is that the court will support family arrangements and not scan too 
closely the quantum of consideration.^® If, however, the transaction has been 
Unfair and founded upon falsehood and misrepresentation, a court of equity 
will have very great difliculty in permitting such a contract to bind the parties.'^ 
12. Sec. 2(d) — ^Unreal Consideration. — A promise to do what one is 
already under an obligation to perform, whether under the law or by virtue 
Of an existing contract, is not binding.^® Consideration in such a case is said 
to be unreal. Thus a promise to pay a vakil, already engaged, additional 
remuneration in the event of his conducting the suit to a successful termination 
is void, because no fresh consideration is forthcoming for the promise of paying 
additional remuneration.^* An arrangement to pay by instalments a sum due 
under a promissory note has been held in England to be void, as being not 
founded on any valuable consideration,** but see S. 62. So also an agreement 
between a judgment-debtor and a creditor that in consideration of the debtor 
paying down a part of the judgment debt and costs, and paying the residue 


11 Ha Kyaw v. Daw Kye, 169 IC 798. 

Raineshwari v. Bfuigwati, 1950 FC 142. 

12 Joti V. Beni, 168 IC 612. 

13 Venkata v. TvXjarm, 20 AU 833 PC. 

14 Ntmi&n v. Rajkwmar, 20 AU 261. 

15 Mmmatha v. Gobkuda, 68 CU 173. 

Vanka v. Man^aJa, 1960 M. 601. 

14 Ganesha v. Tuljaram, 1 1C 380; WiUhme v. WilUame, LB 2 Ch 294 : 36 U Ch 419. 

17 Gordon v. Gordon, 8 Sw 40, 468; see Stoekley v. Stoekey, IV ft B 23t (1808-13) 
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by instalmrats, tiie creditor would not take any proceedings against tbe di^tor 
ia tmdwm pactum^; but the case is different where the payment is made to a 
stranger, e.g., to the creditor’s solicitor, for there is no obligation to do that.^ 
Where a person contracts to do a certain thing, he cannot make Ihe performance 
of it a consideration for a new promise to the same individual, but it can support 
a contract with a stranger.^ A constable giving information in response to 
an offer of a reward which led to the conviction of a felon is entitled to the 
reward for having done something beyond the course of his employment.^ If 
a particular person desires protection of a special sort, and the police can 
give this without interfering with the discharge of other duties, a charge may 
be made in respect of such protection.’^ So also a promise to pay a certain 
remuneration (not out of the estate) to an executor in order to induce him 
to accept office is binding, because the executor appointed is not bound to accept 
office.<> Where a vessel in consequence of the desertion of some of the crew 
was left short of hands, and the captain promised to pay the remaining seamen 
a sum in addition to their wages, held, as the ship had become unseaworthy 
they were not bound to go on and were free to make a new contract on the 
best terms they could,^ so also where a promise is made in view of risks not 
contemplated by the parties at the time of the bargain.^ After releasing a 
debtor from all debts, a creditor has no right to retain a security for a debt. 
The giving up of such a security by the creditor is no consideration for a 
promise by the debtor to pay any balance of the debt that may exist.^ An 
express promise to pay a lost bill of exchange, without some new consideration, 
is void.i® Where a patta provided for the payment of cess in addition to rent, 
but no cess was payable, there was no consideration for the payment of cess.*^ 
A promise to marry is a good consideration.^^* 

13. Sec. 2(d) — Composition with creditors. — ^In English law the payment 
of a smaller sum can never be a discharge of a debt of a larger amount.^’!; 
'Without some consideration, the relinquishment of the residue of the claim will 
be nudum pactum.^^ In the case of a composition with creditors, however, the 
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oondderation to each creditor consists in the forbearance of ail the others,^* 
A creditor who is a party to such an agreement cannot sue for his original 
debt in contravention of the rights of the others. A promise by several 
defendants to take up the liability of the others is a valid consideration for the 
plaintiff agreeing to take a smaller amount from all the defendants.^<> Where 
some creditors consenting to take less sign an agreement, but a creditor not 
signing sues and obtains the whole amount of the claim, the consenting creditor 
also can sue for his whole claim.^^ The essential test of a composition deed 
is that there ought to be a compounding of debts due. It must be shown from 
the language of the deed that the debtor offered to pay less than what he owed 
to the creditors and that they agreed to accept that composition.^^ 

14. Sec. 2(d) — Motive and consideration. — Motive is not the same thing 
as consideration.^® “The mere satisfaction of such a desire, unaccompanied 
by any present or future benefit accruing to the promisor or any detriment to 
the promisee, cannot be regarded as of any value in the eye of the law”.n> 
“Motives inducing a party to enter into a contract cannot be considered unless 
expressed in the contract itself” The general rule is that the court is not to 
weigh the motives which induce parties to enter into a contract.’ Where the 
sons of a Hindu joint family transfer their undivided interest in the co-parce- 
nery property to their father who in return gives away his right to receive 
monthly allowance from the sons, the relinquishment by the father of his 
right to receive allowance is not consideration for the transfer of the interest 
of the sons but a motive, occasion or reason for the transfer 

16. Sec. 2(d) — ^Executory and excuted consideration . — A promise by one 
party in return for a promise by the other is a good consideration, e.g., a 
promise by a person to become a partner is sufficient consideration to introduce 
him as partner in the firm.® In such a case the consideration is said to be 
executory. Where, however, one party has done or completed all that he pro> 
mised or undertook to do when the promise was given by the other party, the 
consideration is said to be executed, e.g., goods sold and delivered in return for 
a promise to pay. Where both parties have performed their respective promises 
the contract is at an end, both parties being discharged from their respective 
liabilities under it. 

In an executed consideration the liability is outstanding on one side only; 
it is a present as opposed to a future consideration. 

In an executory consideration the liability is outstanding on both sides. It 
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is in a prconise for a promise; one promise is bought by the otfajer. Ihe 
contract is conduded as soon as the promises are exchanged. In mercantile 
contracts this is by far the most common variety. In other words, a contract 
becomes binding on the exchange of valid promises, one being the consideration 
for the other,* 

17. Sec. 2(d) P^t consideration. — The use of the words “has done or 
abstained from doing” shows that the Indian law recognises the principle laid 
down in Lampleigh v. BrathwaitJ^ where B having, killed P.M. asked A.L. to 
do all he could to get a pardon from the king. A.L. journeyed to and from London 
for this purpose at his own expense, and B afterwards promised him £100 for 
his trouble. As the amount was not paid A.L. sued B for the enforcement of 
the promise. The suit was decreed. A mere voluntary service, the court point- 
ed out, could not support a promise, but if that service were moved by a request 
of the party making the promise the promise would not be naked but would 
couple itself with the previous request. In other words, the previous request 
and the subsequent promise formed part of the same transaction. 

This case was decided in 1616. The principle laid down in this case was 
so extended in subsequent decisions that the distinction between executed and 
past consideration was almost obliterated. In the nineteenth century it became 
necessary to draw the line afresh between past and executed consideration and 
this was done in Re Cuswy’s cose.® In that case the joint owners of certain patent 
rights agreed to give C one-third share of the patents in consideration of C's 
services as the practical manager in working the patents. It was argued on 
behalf of the owners that their promise was made only in return for C's past 
services. In rejecting this contention Bowen, L.J., observed that the fact of 
a past service raised an implication that at the time the service had been render- 
ed it was to be paid for and that a subsequent promise to pay was an adinission 
which fixed the amount of that reasonable remuneration on the faith of which 
the service had originally been rendered. 

The words “has done or abstained from doing” in sec. 2(d) also visualise 
a position where a prior service at the request of the promisor and the subse- 
quent promise form part of the same transaction. 

In Sindha v. Abraham’’ services were rendered by the plaintiff at the desire 
of the defendant expressed during the defendant’s infancy and continued at 
the same request after his majority, held, they formed a valid consideration 
for the defendant’s subsequent express promise to pay the annuity secured by 
the agreement. Services at the desire of the promisor already rendered and 
such services to be rendered are placed in clause (d) upon the same footing. 
Either will constitute a good consideration for a definite' agreement. Services 
rendered at the request of the defendant are a good consideration for a subse- 

4 Vmon of India v. Messrs. Chaman hal & Co., AIR 1957 SC 662, 665, dMng 
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promise to pay. If, however, the services were not rehd^ed at the dedre 
of the defendant, they would have bemi voluntary and the case would have 
eome under S.25. Where a minor borrowed a sum of money and executed a 
bond for it and on attaininsr majority executed a fresh bond for the amount 
due for principal and interest on the original bond, the advance made during 
minority was held not to constitute good consideration for the promise made 
upon attaining majority. Though a document may be actually executed after 
a consideration has passed, yet it may be supported by that consideration, if it 
were executed in pursuance of a preceding agreement of which this considera- 
tion was an essential part.^ An executed consideration is good consideration.^ 
Where a lawyer gave up practice and accepted the post of manager at the request 
of a landowner in consideration of a subsequent promise to give a pension, the 
acceptance of the service constituted a good consideration for the promise.*® 

18. Sec. 2(e) Agreement. — ^In order to constitute a binding agreement, the 
intention of the parties must be distinct and common to both; an agreement 
does not admit of difference.** Every promise is an agreement as also every 
set of promises “forming consideration for each other”, which expression relates 
to the words “every set of promises” and does not qualify the words “every 
promise”. So it comes to this that according to this definition a promise is an 
agreement though such a promise is unsupported by consideration. That consi- 
deration is not a necessary element in an agreement will appear from Ss. 10 
and 25.*2 Agreement is reached by process of offer by one party and accepted 
by the other; and before the offeree can enforce the offeror’s promise the offeree 
must give the consideration requested in the offer.*® 

19. Sec. 2(f) — ^Reciprocal promises. — ^Reciprocal promises or, as is com- 
monly said in English law, mutual promises, imply a promise by one party in 
consideration or part consideration of a promise by the other. Such a promise, 
of course, is capable of being turned into contract unless for some reasons the 
promise is not binding on one party, i.e., mutuality is really lacking.** 

20. Sec. 2(g) Void agreement. — ^What prevents an agreement from being 
enforceable in law is stated in. S. 10, sq. The relation of counsel and client in 
England renders the parties incapable of making any legal contract of hiring and 
service concerning advocacy in litigation.*® 

21. Sec. 2(h) — Contract. — Consideration and promise are the two inci- 
dents necessary to constitute a contract. Taken together they form the whole 

8 Virapamppa v. Muwappa, 2 Bom. LR 69. 

9 Ttduk Board v. Sepiha, 1986 M 709. 

10 SHvt Soran v. Kosho Prasad, 42 1C 122. 

11 Biio&ft Secretary of State, 160 IG 368. 
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18 Balabory’s Laws of Enffland, 4th ed., Vd. 9, Para 206. 

.14 . V. S^taeUt Makers Co., 10 LT 411, contract not binding on Oorporalion, 

because not under seat Simyarly, the sub-mission of a matter to ardtratiiou must 
; be signed by both parties. 

v. Srom, 82 UGP 187 cited in Aiston v> Pitamkar, 25 A 609, 510, 
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ot A «ontriM^ means tsomenem ad idem.^'^ A contract is an agreement 
ui^ sufficient cotuideration to do or not to do a particular act. In ’ order to 
constitute an agreement or contract two things are requisite, (1) the will, and 
(2) some act whereby that will is communicated to the other party.^^ Whilst 
it is probably impossible to give one absolute and universally correct definition 
of a contract, the most commonly accepted definition is “a promise or set of 
promises which law will enforce”.^* There is no concluded contract whereby 
only certain terms are settled, others left open. Negotiations and correspondence 
may be looked at to see if a firm contract has been arrived at. The result of 
a contract is to create a contractual obligation by virtue of which the contract 
is enforceable in law. The term obligation includes every duty enforceable by 
law. Obligation may be taken to be a tie or bond which constrains a person to 
do or suffer something; it implies a right in another person to which it is cor- 
related, and it restricts the freedom of the obligee with reference to definite 
acts and forbearances; but, in order that it may be enforced by a court, it must 
be a legal obligation and not merely moral, social or religious.^" Contracts 
effected in different markets for different quantities of particular commodities, 
with different dates of delivery, evidenced by separate memoranda, are distinct 
in the eye of law from one another; the liabilities of the parties are separate.^ 
A judgment by consent in many cases operates as a contract.^ A prospecting 
licence is merely auxiliary to a mining lease; in fact, it is merely a contract to 
execute the lease. 

For a valid agreement for a lease to exist the parties and the property, 
the length of the term, the rent, and the date of commencement must all be 
defined. Accordingly where the date of commencement is absent, there is no 
valid concluded contract for lease.^ 

An agreement for a lease which is to contain “such other covenants and 
conditions as shall be reasonably required” by the lessor was not too vague or 
widely drawn as to be unenforceable but was sufficiently certain to be a con- 
cluded contract for a lease, and as such was capable of specific performance.^ 

A contract for the sale of a quantity of reinforcing steel bars was subject 
to “the usual conditions of acceptance”. The seller having repudiated the con- 
tract, the buyers claimed, and were awarded by the trial judge, damages for 
breach of contract. On appeal, the seller contended that the contract was not 
concluded, there being no consensus ad idem in regard to the usual conditions. 
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of Oiecoptance. It was held that there being no “usual conditions of aoeoptanee*' 
Ihe condition was meaningless and therefore could be ignored, and that the con- 
tract was complete and enforceable.^^ 

In that case‘> Deiming L.J. said that a distinction must be drawn between a 
clause which is meaningless and a clause which is yet to be agreed. A clause 
which is meaningless can often be ignored, whilst still leaving the contract good; 
whereas a clause which has yet to be agreed may mean that there is no contract 
at all, because the parties have not agreed on all the essential terms. 

22. Sec. 2(h — j): Various kinds of contracts. — From these clauses it is 
clear that the legislature recognises the following kinds of agreements : 

(1) VnUd Contract . — This arises where the agreement is enforceable in 
law. Such a contract creates an outstanding obligation or legal liability, see 
S. 10 and also S. 73 as to the liability arising on breach of contract. 

(2) Voidable Contract . — This arises where the outstanding obligation can- 
not be enforced by both the parties, but it is enforceable at the instance of one 
party only, so that he may, if he chooses, enforce it, but not the other; or one 
of the parties may evade his liability under the contract unless a third party 
has,- in the meantime, acquired rights under the contract. See Ss. 19 sq, 
53, 66, 64, 66 of this Act and S. 30 of the Guardians and Wards Act. The 
defect in this case is not incurable but may be condoned, confirmed or ratified 
when the contract becomes unimpeachable. In fact, a voidable agreement re- 
mains valid until rescinded.® The class of voidable contracts should be confined 
to those mentioned above and is not to be extended.’ 

(3) Void, Contract . — ^Law in 2 (j) means substantive law.® A void con- 
tract can give rise to no legal liability. The transaction is a nullity. It cannot, 
therefore, transfer any right as in the case of a voidable contract.® But it has 
been said that the court will compel an attorney to perform an undertaking, 
even though it be void as a contract, “with a view to securing honesty in the 
conduct of its office”.’® Now, an agreement may be void because of some defect 
in the substance, see S. 20, Ss. 23 sq, or in procedure i.e., the absence of a proper 
stamp on an instrument. In both cases the contracts would be called void con- 
tracts under clause (p). But in English law the latter class of contracts is 
hnown as unenforceable contracts; such contracts were good at their inception 
but cannot be proved in court for lack of some formality or other, see S. 56. 
So also where a debt is allowed to become barred by limitation it ceases to be 
miforceable in law, but it does not cease to exist for all purposes, see S. 26 (3), 
S. 60. Strictly speaking, void contracts should be called 'void agreements’.” 


5 Nieolme Ltd. v. Simmonde, (1953)1 AU ER 822: (1963)2 WLR 717, 722, 724. 
CA« where British Blectrioal ete. Ltd. v. Pathy, (1953) 1 All ER 94: (1963)1. 
WLR 280, was considered. 

' 'O' Reese B. S. Mininff Co. v. Smith, LR 4 HL 64. 

7 MunSeipal Corporation of Bombay v. S. of State. 58 B 660. 

S WuMh V. U. Ba, 1989 PC ilO. 

9. Ctatdy T. Idmdsay, 3 AC 469. 

19 Be HiUard, 14 UQB 225; see Re A SoUeitOr, (1967)2 KB m 
11 Central Bayk v. Bapuji, 1949 N m 
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AlVIiere ahipowners made in tlie bill of lading a re|>r«mntat!on of fact which 
they knew to be &lse with intent that it should be acted uiwn, they were com- 
mitting the tort of deceit, and the shippers* promise to indemnify the shipowimr 
against loss resulting from the making of that representation was accordingly 
unenforceable.^^ 

The plea of non est factum, which means that the document is a nullity, 
requires proof of a false statement as to the nature as distinct from the contents 
of the document. This distinction is often a question of di^ee.^^ 

In Mercantile Credit Co, v. Hamblin^^* the court had to consider the question 
of non est factum. Where D requested P, a motor dealer, to arrange for a loan 
of £1000 on the security of D's Juguar car, and P agreed to procure such loan 
from a finance company. P gave D a blank cheque and told D to fill the cheque 
for the amount of the loan on being informed over the telephone about the terms 
of the loan to be granted by the finance company. P suggested that to avoid 
unnecessary delay D should sign necessary documents and D signed three forms 
handed over to D in blank by P’s wife known to D. The forms in fact were (t) 
one of the finance company’s hire-purchase proposal forms, (ii) a delivery 
receipt and confirmation of insurance cover, and (in) a banker’s order. P filled 
in the particulars in all the three forms, so that it appeared that D was offering 
to take the Jaguar car on hire-purchase from the finance company on the terms 
indicated in the documents. P also executed necessary documents purporting to 
sell the Jaguar car to the finance company as its absolute owner. The finance 
company accepted D's purported offer contained in the proposal form and sent 
D's banker’s order to D's bank. The finance company believing that it had 
bought the car from P, paid him in respect of the purported sale. D refused 
to pay the instalments due under the agreement and the finance company termi- 
nated it. 

The finance company sued D for the return of the car or its value, alter- 
natively for damages for its conversion, and also for the moneys due under the 
agreement and for damages for its breach. Z) set up inter alia the plea of non 
est factum by way of defence but the Court of Appeal held that the plea of non 
est factum could not succeed unless there had been a misrepresentation including 
a mistaken belief as to class and character of the supposed document, and since 
P had not made any misrepresentation as to the documents signed by D, D could 
not rely on non est factum. The suit, however, was dismissed on the ground 
that the proximate cause of the plaintiff company’s loss was the fraud of P and 
not any negligence on the part of D, 

The words “ex gratia” do not carry a necessary or even a probable, implica- 
tion that the agreement is to be without legal effect. It is common experience 
amongst practitioners of the law that litigation or threatened litigation is fre- 
quently compromised on the terms that one party shall make to the other a 

12 Brown JenJdnson v. Percy Dalton, (1957)8 WLB 408 CA: (1967)2 All EB 844. 
18 Basham v. Zenah, (1960)2 WLB 874, (PJ3.);,see Halsbury, 4th ed., VoL 9. 

Piira 284. 

14 aW4)9 WLB 798 CA; (1964)8 All EB 692. 
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pfQrment described in repress terms as **ex. gratia” or * Vithout admission of ^'Uabi> 
The two phrases are synonymous. No one would imagine ttiat a settle- 
ment, BO made, is unenforceable at law. The words “ex gratia” or “without ad- 
mission of liability” are used simply to indicate, it may be as a matter of tmour 
propre, or it may be to avoid a precedent in subsequent cases, that the party 
agreeing to pay does not admit any pre-existing liability on his part; but he 
is certainly not seeking to preclude the legal enforceability of the settlement 
itself by describing the contemplated payment as “ex gratia”.^® 


'is fidwanfo V. 8kifV)ay» Ltd,, (1984) 1 WLR 849, 366; (1964)1 All ER m. 



CHAPTER! 


Of the Communication, Acceptance and Kbvocation 

OF Proposals 

3. Gommuiiicatioii, acceptance and revocation of proposals. 
—The communication of proposals, the acceptance of proposals, 
and the revocation of proposals and acce;^tances, respectively, 
are deemed to be made by any act or omission of the party pro- 
posing, accepting or revoking by which he intends to communi- 
cate such proposal, acce|)tance or revocation, or which has the 
effect of communicating it. 

Communication. — ^Without communication there is no agreement. Thus, 
where a reward is offered for an act, the doing of the act in ignorance of the 
proposal does not entitle a party to the reward.^ Where each of two persons, 
in ignorance at the time of what the other did, writes a letter to the othejr on 
the same day, the one offering to buy and the other to sell, the same article at 
the same price, and the two letters cross each other, there is no contract.^ 
Where, again, a proposal is made in such terms that it is not possible for the 
other party to accept or refuse it, then no contract can arise.® Until a proposal 
is received there is no completed offer.^ Passing a resolution regarding a 
compromise in a confidential proceeding does not amount to communication of 
it.® Without communication of offer no contract can arise.® Mental assent, 
not followed either by communication or by any action, does not make a binding 
contract.'^ In the case of acceptance also mental assent is not sufidcient. It must 
be shown when the acceptor makes up his mind that he should signify it to the 
plaintiff, his having it in his own mind is nothing, “for it is trite law that the 
thought of man is not triable, for even the devil does not know what the thought 
of man is".® 

Act or omission. Communication need not necessarily be by words, but 
“may be expressed symbolically, as by the fall of the hammer upon a sale by 
auction® or by a nod".^® When a proposal is made to another party and in that 


1 Fiteh V. Snedakar, 30 NY 248, an American decision. The English case of CHbbont 
V. Proctor, (1891)64 LT 694, where the contrary was hdd, cannot be regarded aa 
of any authority; see Halsbury, 4th ed., Vol. 9, Para 269. 

2 Tim V. Hof man, (1856)29 LT 271. 

3 Taylor v. Laird, 26 U Ex. 329. 

4 S. B, 1 . & B. P. Co. V. Velavammal, 1937 M 571. 

6 Ara v. Dy. Commimtioner, 1941 6 629. 

6 Central Sank v. Bopnji, 1949 N 286. 

7 BrogUm r. UctropoUtan By. Cc., 2 AC 666, 682*6^. 

8 Brogdm v. Metropolitan By. Co., 2 AC (692). 

9 Papna v. Cam, 8 Tit 148: (1776-1802) AU SB Bep 492. 

16 Hird % Brndier, 4 B A Ad 448, Leake 16. 

&:fGAr4’ 



£0 


tm mmx coniesact act 


{i4 


IKro^a} there is a request, express or implied, that he must siffuify his acc^taace 
doing 8(nne particular thing, then as soon as he does that thing, he is bouhd.^^ 
This is illustrated in the case of advertisements offering rewards on eonditi<m 
of doing a particular act. *The person who makes the offer shows by his 
language and from the nature of the transaction that he does not ejqiect, and 
that he does not require, notice of the acceptance apart from notice of perform- 
ance".^ Communication ordinarily cannot be deemed to be made by ‘omission’. 
Thus, where a proposal expressly says that acceptance will be presumed if no 
reply be received, the mere absence of a reply is no acceptance of the offer.^’ 
Acceptance of an offer must be expressed and caimot be implied.^^ Where com- 
munication of acceptance is necessary, its omission will be fatal.^<> The commu- 
nication need not be express, e.g., where plaintiff sent a money order which the 
defendant accepted and sent no reply.i* In other words, although there has been 
no formal recognition of the agreement in terms by the one side, yet the course 
of dealing and conduct of the party to whom the agreement was propounded 
might be such as legitimately to lead to the inference that the contract which he 
had propounded had been in fact accepted by the person who so dealt with him.^'^ 
The offer and acceptance may be oral, yet the terms may be embodied in a 
document. In such a case the contract is in writing. Again, offer and accept- 
ance may be in writing, yet the terms may be oral, then the contract is an 
oral one.^® 


4. Commuiiicatioii when complete.— The communication of 
a proposal is complete when it comes to the knowledge of the 
person to whom it is made. 

The communication of an acceptance is complete — 
as against the proposer, when it is put in a course of trans- 
mission to him, so as to be out of the power of the acceptor; 

as against the acceptor, when it comes to the knowledge of 
the proposer. 

The communication of a revocation is complete, — 
as against the person who makes it, when it is put into a 
course of transmission to the person to whom it is made, so as 
to be out of the power of the person who makes it; 

as against the person to whom it is made, when it comes to 
his knowledge. 


11 Brogden v. Metropolitan By, Co., 2 AG 666, 661; see s. 8. 

12 Carim V. Carbolic Smoke BaU Co., (1898)1 QB 266, 262-3: (1891-94) All ER 
Rep 127. 

18 Felthofue v. Bindley, 11 CBN S 869; Perala v. Padmanathan, 87 IC 792; Haji 
Mahomed v. Spinner, 24 B 610; Gopi v. Ragkn, 1949 P. 622. 

14 Harvey v. Faeey, 1898 AC 652. 

l6 Kennedy v. Thomaeeen, (1926) X Ch. 426, 438: (1928) All ER Rep 626. 

16 Biehan v. Chandi, 18 A1J*78. ... 

iV Brogden r, MetropoBtesn By. Co., 2 AC 688^ 
ig V, RM 1937 N 289. 
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(a) A prt^oses, by letter, to sell a house to B at a certain price. 

The communication of the proposal is complete when B receives the letter. 

(b) B accepts A’s proposal by a letter sent by post. 

The communication of the acceptance is complete, 
as against A, when the letter is posted; 
as against B, when the letter is recmved by A. 

(c) A revokes his proposal by telegram. 

The revocation is complete as against A when the telegram is despatched. It is 
complete as against B when B receives it. 

B revokes his acceptance by telegram. B’s revocation is complete as against B 
when the telegram is despatched, and as against A when it reaches him. 

1. The section. — ^The section describes when communication of a pro- 
posal, acceptance or revocation can be said to be complete. It is implied that 
such completed communication is essential to the formation of a contract. 

2. Communication of a proposaL — ^Where a person does work for another 
without his knowledge or request, he has no claim upon that other for payment. 
Liability for payment arises where a person has power to accept or refuse 
services. There is no implied contract to pay for services in such a case.^® 
Therefore, not only must a proposal be brought to the knowledge of the person 
to whom it is made, but it must be so made that the person may be in a position 
to accept or reject the same. 

3. Contract with numerous conditions. — In the case of a contract with 
numerous conditions the question sometimes arises how far a party is bound 
by them. Whether communication of those conditions has been effected? How 
far their knowledge can be inferred? In an ordinary case of a written agree* 
ment signed by the parties, the agreement is proved by proving the signature 
and, in the absence of fraud, it is wholly immaterial that a party has not read 
the agreement and is not familiar with its contents. Where the writing is not 
signed, though its contents constitute the sole evidence of the agreement, it 
must be independently proved that the other party has assented to it. Where, 
in the course of making a contract, one party delivers to another a paper con- 
taining a writing, e.g., a ticket or a bill of lading, and the other party receiving 
the paper knows that it contains conditions which the party delivering it intends 
to constitute the contract, then the party receiving the paper, by receiving and 
keeping it, assents to the conditions contained in it, although he does not read 
them and does not know what they are. If, however, the person receiving the 
tidcet did not see or know that there was any v^iting on the ticket, or that 
the writing contained conditions, he will not be bound by the conditions,®® so 

Id Tavlor v. Laird, 25 LJ Ex 329, 832: (1856)1 HftH 266: 156 £B 1203. 

20 Parkm- v. S. S. By. Co., 2 CPD 416, 821-3; (1874^ All BB Rep 166; JTemlwwa 

V. St»v 0 imn, 8 HL Be 476: (1874-60) All EB Bep 436 in Bwrfco v. 

S. S. By., 5 41P& 1; MarH» v. G. W. By. Ge., 1 i^BD 515 refd to. . 
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that in a coniract of this nature the following questions arise; (1) Did the 
plaintiff know that there was writing or printing on the ticket? (2) Did he 
know that the writing or printing contained conditions relating to the terms of 
the contract? (8) Did the defendants do what was reasonably sufficient to give 
the plaintiff notice of the conditions? If a person's attention is sufficiently 
drawn to the writing he is bound by the conditions contained in them.^ The 
mere acceptance of a document, therefore, does not amount to a communication 
of all the terms of a proposal, though a presumption may arise of a knowledge 
of the terms.* The law has been summed up thus:® “A condition printed on 
the back of a ticket is not binding on a passenger who has not read the condition 
and has not had his attrition directed to the condition by anything on the 
face of the ticket or by the carrier when issuing it”. Even when a person 
could not read she was held bound by the conditions, e.g., those written in French, 
to which her attention was drawn by a writing on the ticket, "having regard 
to the authorities and the condition of education” in England. Reasonableness 
of the writing, therefore, is a factor to be taken into consideration. If, in the 
above instance, the conditions were written in Chinese, the passenger could 
not have been held bound by them.* In Maekilliean v. Compagnie des 
MesaageHes Maritimes,^ a passenger was held bound by conditions written in 
French although he could not understand French. The court observed in another 
case® as regards the effect to be given to the prospectus as a part of the contract 
of insurance: "I think it will have the same effect as if it had been reproduced 
in the policy itself, it is quite unnecessary to prove that the prospectus had 
been read by the assured or that it was especially brought to the notice of the 
company apart from the reference made to it in the policy itself”. It is well 
settled, however, that a purchaser of a lease is not to be held to be affected 
with constructive notice of the covenants contained in the lease merely because 
lease is mentioned in the agreement for purchase, unless, before the agree- 
ment was made, he had a fair opportunity of ascertaining for himself the terms 
of such covenants.'^ 

A motor car was delivered to a shipping company and the owner was given 
receipt for the freight paid. The ship sank through the negligence of the com- 
pany’s servants and the car was a total loss. In an action by the owner to 
recover its reidacement value the company contended that they were absolved 
from liability for negligence in accordance with the terms of the conditions of 


1 Siehardaon v. Rovmtra, 1894 AC 217; Thomaon v. L. M. & S. Ry., (1930)1 KB 
41: (1929) All ER Bep 474! P«nton v. Southern By., (1931)2 KB 103. 

2 Zunt V. S. E. By., LR 4 QB 639; Thormion v. Shoe Lam Parking Ltd., (1971) 1 
All ER 686. 

8 Rood V. AwOutr Line, 1918 AC 887, 842: (1918-19) AU ER Rep 98; see Roe v. 
Nttylvr, (1917) 1 KB 712. 

4 Thomem r. L. U. & S. By. Co., (1930)1 KB 41: (1929) AU ER Rep 474; sea 
Ifadros By. Co. v. Govii^ 81 M 178. 
j6 6 C. !l^; 81^ Fim V. Fim Devt, 1944 Fesh. 88. 

6 "OrimM &. 8. Life Aeeurainee Co. v. Noroeima, 26 M 183, SH>6. - 

7 rnemmn v. Cmiett, (1886)1 Ox. 672, 882: (1986) All ER Biop m. 
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carriate. Their acKnoal fffadaee in aeceptinjr goods for shipmeit was tp give 
the oonsignor a receipt for the freight paid and a “risk note”. The “risk note” 
consisted of a print of the conditions of carriage. In previous similar transact 
tions with the company the car^owner had sometimes signed a “risk note'’, but 
on the present occasion no risk note was issued or signed. Although the car- 
owner knew that certain conditions of carriage were normally imposed, he did 
not know specifically what they were. It was held that this was an oral contract 
and the conditions relied on were not imported into it so as to exempt the 
company from liability for negligence. In the absence of any contractual docu- 
ment, a consignor of goods cannot, by a course of previous dealing, be bound by 
conditions of which he is generally aware but the specific terms of which he has 
no knowledge.® A special condition for the protection of a party to the contract 
cannot be availed of if the party is guilty of fundamental breach. The doctrine 
of fundamental breach was thus formulated by Scrutton, L.J., in Giband v. Great 
Eastern Ry. Co.:^ “It is a fairly well-known principle. . . .that if you undertake 
to do a thing in a certain way, or to keep a thing in a certain place with certain 
conditions protecting it, and you have broken the contract by not doing the thing 
contracted for in the way contracted for or not keeping the article in the place 
in which you have contracted to keep it, you cannot rely on the conditions which 
were only intended to protect you if you carried out the contract in the way 
in which you had contracted to do it”. An exceptions clause is not nullified 
by a fundamental breach. If a breach occurs, entitling the other party to 
repudiate the contract, but he elects to affirm it, the exceptions clause continues 
unless on a true construction of the contract the exceptions clause is not in- 
tended to apply to and to continue after such a breach, in which case the 
party in breach is unable to rely on the exceptions clause.^® If the innocent 
party repudiates the contract on account of fundamental breach the party in 
breach cannot rely upon the exemption clauses.^^ 

4. Communication of acceptance. — ^The second paragraph applies to a 
case where the parties are at a distance from each other, so that the proposal 
and the acceptance cannot be simultaneous. The proposer, in such a case, makes 
a communication of his proposal which is complete when it comes to the 
knowledge of the person to whom it is made. Communication of acceptance 
under such circumstances will be complete, as against the proposer, when it is 
put in the course of transmission to him, and as against the acceptor, when 
it comes to the knowledge of the proposer.’ “ A proposal, therefore, remains 
open for a reasonable length of time for acceptance unless, of course, it be 
duly revoked, before it becomes binding as agaixist the proposer, i.e., before 
the communication of acceptance has been sent or posted. “A person who has 
made an offer must be considered as continuously making it until he has brought 


8 ilfe Cuteheon y. JDavid Maebrayne, (1964)1 WLE 126 ttt. , 

9 <1921) AH ER 39. 

10 JShslMe AUanMque etc. v. N. Y. Batherdcm etc., (f966)2 All ER 61 RIi. 

11 Fa/mwortk Fhumee Fae^lms v. Attryde, <1970)2; AU ER 774 CA. . . 

12. See Helsbnty, .,4th ed., Vel. 9, Pen 254. 
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it to tile knowledge of the person to whom it was made that it was withdi^wn**.^* 
XJnltos an offer be accepted and acted upon within a reasonable tim^ it must 
be treated as abandoned.^^ 

In Ha/ridvomr Singh v. Begun Sambrai^^ at an auction for the settlement 
of a bamboo coup the highest bid of H was accepted by the D.F.O. subject to 
confirmation by the Government. During the pendency of the matter before 
the Government for confirmation H communicated his willingness to take the 
settlement at the reserve price which was higher than the bid. Thereafter H 
applied for settlement on the basis of the highest bid. The Government by a 
telegram to the Conservator of Forests confirmed the auction sale with H as the 
reserve price, but it was not communicated to H. Later on, the Government 
cancelled the settlement with H and settled the same with another person at a 
much higher price. Held that there was no concluded contract with H, because 
the telegram to the Conservator was not a communication of the acceptance of 
the offer of H to take at the reserve price, and because H himself revoked that 
offer later on by applying for settlement at the highest bid. 

An offer is not an effective offer until it has been received. This is made 
clear by section 4 which provides that the communication of a proposal is 
complete when it comes to the knowledge of the person to whom it is made. 
The place from which the offer was actually despatched is immaterial.^*’ 

Ordinarily it is the acceptance of an offer and intimation of that acceptance 
which result in a contract. The offerer merely intimates his intention to enter 
into a contract; he cannot impose upon the offeree an obligation to accept. Hence 
mere making of an offer does not form part of the cause of action for damages 
for breach of a contract which results from acceptance of the offer.*'^ 

In English law, once the acceptance is complete as against the proposer a 
binding contract arises. This has been put on the ground “that both legal 
principle and practical convenience require that a person who has accepted an 
offer, not known to him to have been revoked, shall be in a position safely 
to act upon the footing that the offer and the acceptance constitute a contract 
binding on both parties”,’ ^ except in special cases, e.g., in the case of acceptance 
of shares,’^ when the contract is complete not on the posting of the letter of 
acceptance but of the letter of allotment.^** On the other hand, this paragraph 
of the section states that an acceptance is complete, when it is in the course of 


18 Senthom v. Fraaer, (1892)8 Ch. 27, 81: (1891-94) All ER Rep 908. See Adama 
▼. LindaeU, 1 B and Aid. 681. 

14 Fiatoffw V. FTiUtama, 17 Beav. 213, 216: 61 ER 1016. See S. 6(2), S. 5 n. 1. 

15 AIR 1972 SC 1242. 

18 Pokhar Mai v. Khanewal Oil Mitts, AIR 1946 Lah. 260, 263; Ahmad Bux v. 
Fazal Karim, AIR 1940 Mad. 49, 61; Premehmd Eogehmd v. Motttal, AIR 1951 
Bom. 249, 262, approving Clarke Brothers v. Knowles. (1918)1 KB 128 and distin* 
... .guishing Engmeering Supplies Ltd. v. DhandJunm, ILR 68 Cal 689. 

Bhagwamias v. Girdharl^, AIR 1966 SC 648, 647 (per Shidi I.). 

'Bgme Fan TisnhavsH, 6 CH) 344; Re Imperiai Land CO., LIB 7 Ch. 687. 

IhfjFloreitoo Land Co., 29 CSl. D 421. 

ifo- imperiai Land Co,, LB 7 Ch. 627; see S. 6. n. b. 
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tiwismiBsioii as agitinst tlie pivtpoaer only, a furtber time must elapse^ before 
it is complete as against the acceptor, nm., it reaches tiie proposer.^ 

In Entore$ L^. v. Miles Fo/r East Corporation, the English Coart of Appeal 
held that where a contract is made by instantaneous communication, e.g., by 
telephone, the contract is complete only when the acceptance is received by 
the offer, since generally an acceptance must be notified to the offerer to 
make a binding contract 

In India, too, the legal position is the same. A contract by telephone is 
governed by the ordinary rule which regards a contract as completed only when 
acceptance is intimated to the offerer. “If regard be had”, says Shah J in 
Bkagwandas v. Girdhariktl,^ “to the essential nature of conversation by tele- 
phone, it would be reasonable to hold the parties being in a sense in the presence 
of each other, and negotiations are concluded by instantaneous communication 
of speech; communication of acceptance is a necessary part of the formation of 
contract and the exception to the rule on grounds of commercial expediency 
is inapplicable.” In other words, a contract by telephone is not analogous to 
a contract by post or by telegraph. 

A contract binding on both parties, therefore, does not arise until the com- 
munication is complete as against both of them. This is made clear by the 
illustrations. A makes a proposal to B, B sends his acceptance by post. The 
communication of the acceptance is complete as against A when the letter is 
posted, and as against B when the letter is received by A. B, therefore, is at 
liberty to revoke his acceptance before the communication of acceptance is com- 
plete against him, i.e., before his letter is received by A. If he were, therefore, 
to send a telegram revoking the acceptance, and if the telegram reaches before 
the letter, the acceptance will be revoked. This has been regarded as an 
anomaly of Indian law. When the -acceptance is posted, the contract is complete 
as against the proposer; any communication from him which reaches the 
acceptor after the posting, revoking the proposal, is altogether inoperative as 
against the acceptor. However, the contract is not complete at that moment 
and can be avoided by the acceptor by communicating to the proposer a 
revocation of the acceptance before the acceptance reaches the proposer. English 
courts will be bound to hold that an unqualified acceptance once posted cannot 
be revoked even by a telegram or special messenger outstripping the arrival of 
the acceptance, for Ihie contract is concluded when the letter of acceptance is 
posted; the acceptor, therefore, is no longer at liberty to recede from it. 
Accordingly, it may be concluded that a contract is made at the time and 
at the place when and where the letter of acceptance is posted, but under this 
Act, the contract is voidable at the instance of the acceptor by communication 
of his revocation reaching before the acceptance has come to the knowledge of 


1 This general rule may be modified by special lyles in cratain enactments, see 
tAngo V. Sseretmry of State, 80 Bom. LE 570, 577. 

la (1968)2 QB 827. 

2 AIR 1988 SC 448, 560. 
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tbit pnq^oser.’ Wlnen ^res» or implied^, is by a in 

Bcanbay to a debtor mitside Bombay to send the titie>deeds of certain immovaUe 
property by post, the Post Office is the authorised agent of the creditor to 
re<»ive the title-deeds on his behalf. Under S. 7 the transacti(m is complete 
as soon as the debtor has posted the titie-deeds to the creditor.^ Even though 
a contract be entered into orally, all subjects connected with the contract, s.p., 
the exercise of an option under it, may be communicated by post.<^ 

It foUows that if there be a concluded contract when the acceptance is 
put in tile course of transmission to the proposer, the mere fact that the accept- 
ance does not reach the proposer will not affect the formation of the contract. 
Thie is the settled rule of English law. A person posting a letter of acceptance 
is not answerable for casualties occurring at the post office.^ Sending a cheque 
by post as requested is equivalent to payment.^ Where owing to the letter 
being misdirected the offer does not reach in time, and there is delay in accept- 
ance, the offer is incapable of acceptance when it actually reaches the offeree.^ 
An offerer, if he chooses, may always make the formation of the contract which 
he . proposes dependent upon the actual communication to himself of the 
acceptance. Where a vendor giving an option to purchase to P makes it clear 
that* the dption is exercisable by notice in writing to the vendor the vendor 
makes the formation of contract dependent upon the actual receipt of the notice 
in writing. Hence no contract dependent upon the notice of the exercise of 
the option given by P actually reaches the vendor. Mere posting of the notice 
does not amount to acceptance of the offer to sell made by the vendor.® If the 
contract is not finally concluded, except in the event of the acceptance actually 
reaching the offerer, the door would be open to the perpetration of much fraud. 
It is not always easy to fix the precise moment at which an offer is accepted 
and a contract emerges, especially when negotiations cover a long period.’® 
Where a tender submitted by S is accepted by the Government and S revokes 
the tender by sending a telegram which reaches the Government after the letter 
of acceptance has been posted, revocation is of no effect, because the contract 
is complete as soon as the letter of acceptance had been posted.” 

3. Revocation of proposals and acceptances- — A proposal 
may be revoked at any time before the communication of its 
acceptance is complete as against the proposer, but not after- 
wards. 

I'g Ximiioetti v. Katha Venkata, 27 M 365, 359, cited in Muhammad v. Hateem, 3.53 
IG lU; National Inmranee Co. v. Seethammal, 1933 M. 764; lAn^a Gowder v. 
State. AIB 1971 Mad, 28. 

4 Ifndkm Cotton Co. v. Hart, 38 Bom. LB 1222, no equitable mortgage created. 

5 Sruner v. Moore, (1904)1 Ch. ^6. 

6 Thanlop v. Higgine, 1 HLG 381: 9 EB 806 HL. 

7 ThaiHwatt v. G. N. By., (1910) 2 KB 509: (1908-10) All EB Bep 656. 

. 3 Adams v. Lindsell, 1 B & Aid 681. 

; JSeeretmil v- Hug^, C!L973]2 All EB 476 Ch D. 

10 Srogden v. M^opolitan Bail Co., (1877)3, AG 666; Seesly .v. &tate, 

tl981j|l AB EB 80; Saxophone FaeUities Ltd. r. Blank, [1866] 8 AH EB 128, 

11 Saikoo Lai y. Stats of U.P., AIB 1872 All 187. 138^ 
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^ may be revoked at any time before th^ com- 

maniOation of the acceptance is ccmiplete as against the acceptojE*, 
but not afterwards. 


lUmtraMons 

A proposes, by a letter sent by post, to sell his house to B. 

B accepts the proposal by a letter sent by post. 

A may revoke his proposal at any time before or at the moment 'when B posts 
his letter of acceptance, but not afterwards. 

B may revoke his accep'tance at any 'time before or at the moment when the 
letter communicatinjB' it reaches A, but not afterwards.i^ 


1. Time given for acceptance. — An offer remains open for a reasonable 
time for acceptance; it becomes irrevocable after acceptance,'* Where a person 
signs an application for shares, and an allotment is made, notice of the allotment 
is communicated to the applicant,''* there is a completed contract and he 
becomes liable as a shareholder, even though a condition subsequent as to 
payment for the shares has not been complied with.'® Mere non>pa3mient of 
the purchase money does not prevent the passing of the ownership of purchased 
property from the vendor to the purchaser.'* Where the plaintiff, through his 
vakil, made an offer that the suit might be disposed of according to the evidence 
of X on oath with Ganges water in his hand and the defendant's vakil accepted 
the offer, held, there was a completed contract which was irrevocable.'"' 

An express promise to keep a proposal open for a certain length of time 
acquires a binding effect only when it is supported by consideration. So a 
proposal to sell goods giving 8 days' time for acceptance was held revocable 
as it was not supported by consideration.'* 

A party, therefore, who gives time to another to accept or reject a proposal 
is not bound to wait till the time expires. It is clear that a unilateral promise 


12 See Halsbury, 4th ed. vol. 9 para 278. 

13 See Kashi v. Iswari, 6 CU 727; see S. 4 n. 4; S. 6(2). 

14 Sadiq V. Mumtaz, 123 IC 92. 

16 MotUat V. ThakorUd, 36 B 657. 

16 Rajnath v. PaUu, 5 AU 96; per contra Maung Sh/we v. Inn, 15 ALJ 82. 

17 Sivwrem v. Jagannath, 66 A 298; Bishandthw v. Thnkurji, 58 A 673. 

18 Ibid refilg to Pa^ns v. Cave, 3 TR 148: (1776'1802) All EB Rep 492, bid may 
be' withdrawn at auction before hammer falls; Cooke v. OxUg, 8 TR 663, offer 
withdrawn before expiry of stipulated time: BouOedge v. Grant, 4 Bing 663, 
proposer at liberty to revoke proposal before expiry of time for acceptance 
DieUneon v. Dodds, 2 Ch D 468, promise to keep a propoe*! unless supported 
by ^M^dmration, is nudvm paetum,' Stevenson v. Me. Lmu, 6 QBD 846, proposer 

. .iibt* bmmd' to wait l^ven lor ««OBptaaoe,<»r rejecHen of the 

proposal but can revoke it before aoeeptanoe. ^ post. < 
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Is binding and Ibat if the person who makes a pn^osal revokes it before it 
has been secepted, which he is at liberty to do, the negotiation is at an end.^* 
**Common8extse tells us that trtmsactions cannot go on without such a rul&” 
If the offer is not retracted, it is in force as a continuing offer till the time 
for accepting or rejecting it has arrived. But if it is retracted, there is an 
end of the proposal.®® Where a proposal was accepted with a material variation 
of certain terms and then withdrawn, though within the time fixed for its 
acceptance, held, the revocation was good and the subsequent acceptance of 
all the terms did not convert the proposal into a promise.^ The acceptance 
of a tender qualified by conditions prevents the formation of a contract.® 


2. Revocation of proposals. — An offer may be revoked before acceptance. 
Provisional acceptance does not make a binding contract.® Before final accept- 
ance of the bid or the fall of the hammer, it is always open to the bidder to- 
withdraw his bid.®* The section says that the revocation of a proposal is 
possible before the communication of acceptance is complete as against the 
proposer which, according to S. 4, means before the communication of accept- 
ance is put in the course of transmission to him. Thus, a proposal to sell a 
certain property was made on the 7th. The letter of acceptance was posted 
on the 8th at 3-60 P.M. which reached the proposer’s office at 8-30 P.M. The 
proposal was revoked by a letter posted between 12 and 1 P.M. which was 
received by the acceptor at 5-30 P.M., i.e., two hours after the acceptance had 
been posted, held, a revocation of a proposal had no effect until brought to 
the knowledge of the acceptor, therefore, a binding contract was made on the 
posting of the letter of acceptance, and the revocation was too late.'* The rule 
can also be illustrated by the case of Offord v. Daviesfi Messrs Davies sent 
a written proposal to the plaintiff that, in consideration of the plaintiff dis- 
counting the bills of a particular firm, they would guarantee for a period of 
12 months due payment of such bills to the extent of £600. Before the 
12 months had expired, when some bills had been discounted and duly paid,. 
Messrs Davies withdrew their proposal of guarantee. They refused to pay 
for bills discounted after the withdrawal, held, the revocation was a good defence 
to the suit on the guarantee, because the promise to guarantee by itself created 
no obligation, it became binding when the plaintiff acted upon it. Each bill 
that was discounted was to that extent an acceptance of the offer and created 
a liability in the proposer, but they were free to revoke their proposal except 
as r^ards discounts already made. The promise to repay for 12 months created 
no additional liabili'ty as it was without consideration. It meant that the 
proposal would lapse at the end of that period, see S. 6(2). A guarantee 

19 Adams v. lAndsett, IB ft Aid 681. 

29 Stsveimn v. Me. Lean, 6 QBD 846, 851; thadep v. Higgma, 1 HLC 881: 9 EB 606- 
. 1 ' BmUedffe v. Grant, 4 Bing 663. 

■ 'i'y^vmdan y. SeoreMry of Spate, ^ IG 697, 
t V. P. Govt., 1947 If 866. 

Gowdar v. Staie, AIB 1971 Had 28, 81. 

i PmMiv <1692)2 Oi 27: (1891-94) AB EB Bep 908. 8le 8. 4 &. 4, 

atm 14 S, ■■ ■ ■ ■ 
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not for safri^ of goods but fot jMi^rxaont of goods suppliod taket^ «ff«ot 
o«ly upon supply of goods, U., it is merely an offer. The party guarantead is 
not bound to supply the goods, but if he does supply them, then he satisfies tiie 
guarantee, which becomes enforceable.® Where an offer for the purchase of 
shares was made on the 16th and a letter of revocation was posted on the 26th, 
which reached the company on the morning of the 27th, but the offer had been 
considered by the company on the afternoon of the 26th, and a letter of allotment 
dated the 26th was delivered to a postman to be posted on the evening of the 
27th, held, there was a good revocation. It is settled law that an offer is to 
be deemed to be accepted when the letter of acceptance is posted; the post 
office is to be considered the common agent of both parties. The withdrawal 
in order to be effectual must be before the offer is accepted by the posting of 
the letter of acceptance. But a postman is not an agent of the post office 
to receive letters and as the company received the revocation before the letter 
of acceptance was actually posted, the revocation must be held good.'^ Where 
in pursuance of a tender notice for the sale of tendu leaves, P submits his tender 
but withdraws it before it is opened, the tender by P is revoked. The Govern- 
ment cannot take away the legal right of P by merely providing a clause in 
the tender notice imposing restriction on the right to revoke the tender.® 

3. Standing Offers: Tenders . — A tender is not a contract but merely 
states the terms of an offer. The acceptance of the tender does not result 
in a contract. It is simply a continuing offer made by one party to the other 
and each successive order given, while the offer remains in force, is an accept- 
ance of a standing offer as to the quantity ordered. It is the tender and each 
successive order given that constitute a series of contracts. The parties to the 
agreement are bound by orders actually given, but, except as to them, have 
full power of revocation.® As has been observed, when there is an executory 
agreement on both sides with an option to one of the parties to do as he likes, 
there is nothing more in such a case than a standing offer, there is no con- 
cluded contract.^® The party accepting the tender is not bound to order all 
or any of the goods offered. He may buy the goods in question from any other 
source, unless, as sometimes happens, the effect of the form of tender with 
an acceptance is to make a firm contract by which the purchasing body under- 
takes to buy all the specified materials from the contractor. There is an 
intermediate contract,i® where the parties are not bound to any specified 
quantities, yet they bind themselves to buy and to pay for all the goods that 


6 Weathead v. Sproeon, 30 U Ex 26S. 

7 Sx. p. Jones, (1900)1 Ch 220 : 69 LJ Oh 24. 

8 Bajendra Kumar v. State, AIR 1972 MP 131. 

9 Bengal Coal Co. v. Homes Wadia, 24 B 97; Great Northern By. Co, v. WiGiam, 
LR 9 CP 16, refd. to in Gani v. Manilal, 18 Bom LB 217, Chabturbhuj Vitkeldas 
V. Mereshwta-, AIR 1964 SC 236, 288. 

10 MSagaia v. Munuawamy, 46 M 80. 

11 Seereiary of State v. Madho Bom, 10 Lah 493,0498; Beg. v. Demers, 1900 AC 
108. 

12 f^erd v. (1901)1 KB 688: 70 U KB 469. 
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Are la laet needed by them. In such a case there is a bindiair ecmtract >«dtleh 
will be broken if tiie purchasinsr body, in fact, needs some of tlm articles, the 
fiubject of the tender, and does not take them from ibe tenderer^i^ Where the 
Crovemment accepts a tender for the supply of ^ds and the tenderer as per 
tender notice offers to supply goods at specified rates as and when ordered there 
is a concluded contract and not a standing offer in spite of the provision in 
the tender notice that the Goverament may not purchase any of the goods 
when the Government also undertakes by another term not to purchase the 
goods from anybody also during the period of the contract.^* In order to 
remove ambiguity Their Lordships of the Privy Council have given a warning 
in these terms : ‘They think it right to add that in their opinion it is extremely 
desirable that in tenders of this kind it should be made clear, beyond all doubt, 
on the face of the documents whether the accepted tender is for all the supplies 
which may be required while the tender is in force or only for supplies as may 
be ordered from time to time, and that those questions should not become the 
subject, when differences arise, of protracted litigation”.!® The period of time 
provided for submission of a tender is not a period after which the rights of 
parties are extinguished. It is only a measure of convenience.!* The local 
Government is empowered to frame rules under any statute making a tender 
irrevocable.!^ Where a purchaser of immovable property undertook to reconvey 
it after 30 years, held there was a completed contract and not a mere standing 
offer, and that the benefit of the contract could be assigned to a stranger who 
was entitled to sue for specific performance.!® Acceptance of a tender may 
or may not amount to an acceptance in the legal sense so as to produce a binding 
contract. In Union of India v. M. Tkuthaiah^^ in pursuance of an invitation 
for tender from the M. S. M. Rly. a tenderer submitted his tender for the supply 
of 14,000 mds. of cane jaggery during the month of February and March 1948. 
Paragraphs 8 and 9 of the tender required a deposit of security and the placing 
of formal order. The tender was accepted by the Railway. Held that the 
acceptance of the tender did not amount to the placing of the order for any 
definite quantity of jaggery on a definite date and, therefore, did not amount 
to a contract. 

4. Auction. — A person who makes a bid at an auction may withdraw 
it unless he is under a contract not to do so.^* A bid at an auction is an offer 
and, until it is accepted, it is open to the offerer to withdraw it. “An offer to 
buy or sell may be retracted at any time before it is unconditionally and com- 
idetely accepted by words and conduct, and bidding at an auction is a mere 
offer which may be retracted before the hammer is down. Such is the rule 


18 Perdval Ld. v. London, C. C.. 87 U KB 677. 

14 Manickam v. State, AIR 1971 Mad 221, 228>9. 

18 MadJto Sam v. Seeretary of State, 88 OWN 294 PC. 
.16 Chatterji v. Emp., 1946 A 416. 

/SS . Secretary of State v. Bhaokar, 49 S 759. 

^ii^aiaifmia v. Chhma, 48 ClUF 126 PC. 

10 AIR 1966 SC 1724. 

BO Mackenzie LyaU d Cc. v. C^amrcc, 16 € TOB. ' 
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with i^Ksrd to auetioas ia ge»er4, and the aatne mast be held to he afi|>lksable 
also to coort auctions’'. In case of a conditional acceptance, approval, ccmfinna- 
tion or acceptance has to be communicated, but need not be communicated to 
the bidder, who cannot withdraw his offer. A concluded contract arises on 
confimaation.1 In particular cases, the fact such as a change in the circum- 
stances during the suspension of the sale, or the possibility that the bidder 
has exhausted his resources in the purchase of other lots,® may justify a pre- 
sumption in favour of retraction. Under S. 6, lapse of time before acceptance 
of a proposal, whether arising from the adjournment of auction proceedings or 
otherwise, is a ground for presuming revocation only when it is unreasonably 
long. The acceptance of a higher bid involves the rejection of a lower bid. 
Where the highest bidder dies after bid, during adjournment of auction sale, 
and the Court accepts the preceding bid, it acts with illegality and material 
irregularity, so that the High Court may interfere in revision.® Every bidding 
may be treated as a statement made by the auctioneer, acting as agent of the 
vendor, that an advance has been offered to the amount of the sum bid.* An 
auctioneer is not bound to auction things he advertises for sale, nor to indemnify 
a person who attends the sale on account of expenses incurred by the latter, 
unless the sale was advertised to be without reserve when the auctioneer is 
bound to sell to the highest bidder.® If a sale be subject to reserve and the 
reserved price be not reached, yet an article be knocked down, the sale is bad.® 
It is the accepted rule that on the fall of the hammer a contract of sale is 
concluded. But this is only a prima facie presumption, which can be set at 
naught by establishing a manifest intention on the part of the parties which 
would prevent an automatic application of the rule. In State v. R. Ranga- 
natham,'’ the plaintiff was declared to be the highest bidder at an auction sale 
of a forest lease held by the District Officer. The terms and conditions of the 
sale notification were to form part of an agreement to be executed by the 
purchaser. It was held that there was no concluded contract in the absence 
of any evidence to show that the plaintiff had received any communication 
about the confirmation of the bid as per terms of the sale or that he had executed:, 
any agreement as required by cl. 19. 

6. Revocation how made. — proposal is revoked — 

(1) by the communication of notice of revocation by the 
proposer to ihe other party; 

(2) by the lapse of the time prescribed in such proposal 
for its acceptance or, if no time is so prescribed, by the 


1 Agra Bwnk v. HomUn, 14 M 23S; Jorwanmull v. Jeygopdl. 48 MLJ 182 see 
smamary of the law; see n. 1; fi. V. C. Society v. MudaJg, (1950)2 MU 480. 

2 See Jones v. Naimey, 18 Price 76. 

8 Baja of BobInU v. Swryanaraytma, 42 M 776. 

4 Mortvmer r. BM, LB 1 Ch 10. 

5 Smrie v. Nidsersm, LB 8 QB 286. * 

6 Jfe ManiM v. Ifortefme, (1907)2 SBL 

T fiXR bM also fffots v. Singh, AIB 1278 MP 24. 
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lapse of a reasonable time, without eommunioati<m of 
the acceptance; 

(3) by the failure of the acceptor to fulfil a condition prece* 
dent to acceptance; or 

(4) by the death or insanity of the proposer, if the fact of 
the death or insanity comes to the knowledge of the 
acceptor before acceptance. 


1. The section. — The section deals with revocation of a proposal before 
acceptance. Before acceptance each party has the right to withdraw from the 
negotiation. Once a proposal has been accepted a valid and binding contract 
arises. If the proposer revokes the offer before acceptance clause (1) applies. 
If he does not, clause (2) applies unless the proposer’s conduct amounts to a 
waiver of revocation which would follow on the lapse of a reasonable time. 
The various clauses of the section are independent of each other.* 

2. Clause (1). — The clause lays down the rule that communication of 
notice of revocation of a proposal by the proposer to the other party is necessary. 
The time of such revocation has been stated in the previous section. The provi- 
sions of this clause are, to that extent, governed by those of S. 6. There is 
no^ doubt that an offer can be withdrawn before it is accepted and it is 
immaterial whether the offer is expressed to be open for acceptance for a given 
time or not.® But two questions arise, viz., (1) whether the withdrawal of 
an offer has any effect until it is communicated to the person to whom the 
offer has been sent? (2) Whether posting a letter of withdrawal is a commu- 
nication to the person to whom the letter is sent? These were the two questions 
raised in Byme v. Van Tienkoven,^^ where the plaintiff, residing in New York, 
received an offer from the defendant at Cardiff by post on the 11th and accepted 
it by telegram on the same day and also by letter on the 15th. On the 18th 
the defendant had posted a letter of revocation of the proposal which reached 
the plaintiff on the 20th. With regard to the first question, the court held 
that an uncommunicated revocation was for all practical purposes and in point 
of law no revocation at all. With regard to the second question, it was held 
tiiat the mere posting of the letter of revocation was not sufficient communica- 
tion of it to the plaintiff, therefore it was inoperative; “both legal principles 
and practical convenience require that a person who has accepted an offer, not 
known to him to have been revoked, shall be in a position safely to act upon 
the footing that the offer and acceptance constitute a contract binding on both 
parties.” Revocation or modification of an offer, therefore, can be no more 
effectual than the offer itself, unless brought to the mind of the person to whom 
the offer , is made.^^ Thus, the payment of a ch^ue was held not countomanded 


$ BemUttl V. Malak, 183 1C 748. 

.0 V. Grant, 4 Bing 658. 
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s telegram whieh, owing probably to tbe nei^eiioe of the bank’s servant, 
was received by Ibe manager after the cheque had been paid.^’> 

3. Communication. — ^The word ’communication’ in this clause means 
completed communication in accordance with the terminology of S. 4. A 
communication of revocation of a proposal, like that of an offer itself, is 
ciomplete when it reaches the other party. 

f 

4. By the proposer. — These words imply that notice of revocation should 
be communicated by the proposer or by his agent. Notice of revocation coming 
from a third person, therefore, will not be effective. In England a difficulty 
has been created by the decision in Dickinson v. Dodds.^^ In that case it was 
held that a binding contract did not arise by the acceptance of an offer when 
the person to whom the offer was made got notice, not from the offerer but 
from an independent source, that the offer had been revoked. It laid down 
that no actual and express withdrawal of the offer, or what was called retrac- 
tion, was necessary. Whatever the effect of this decision may be in English 
law, this section makes it clear that the notice of revocation must be commu- 
nicated by the proposer himself to the other party. 

5. Clause (2). — ^Where time has been fixed in a proposal for acceptance, 
e.g., as in Dickinson v. Dodds, where the plaintiff stated in writing, “This offer 
to be left over until Friday, 9 o’clock A.M., 13th July 1874”, it is settled law 
that the proposal can be revoked as it is not supported by any consideration. 
The only effect of the proposal is to mark the limit of time during which it 
is open to acceptance unless already revoked.^® The rule is the same in the 
case of standing offers like continuing guarantees or tenders. Excepting so 
far as such offers have been already accepted, the rest is revocable.^'*^ Where, 
however, no time is prescribed by the proposer his proposal is open to accept- 
ance for a reasonable time only.** Thus an offer to buy shares made on the 
28th June was held to lapse on the 23rd of November when acceptance was 
signified, as the interval was not regarded as reasonable.*® It is an implied 
term in an offer that it shall promptly and within a reasonable time be accepted.*® 
If there is an express refusal to accept the proposal, the proposal stands 
revoked.* 

6. Without communication of the acceptance. — This means before 
posting the letter of acceptance where an acceptance is to be signified by post, 

12 CurUee v. London City & Midland Bank, (1908)1 KB 293. 

13 2 Ch D 463. 

14 Cartwright v. Hoogstoel, 106 LT 628. 

16 2 Ch D 463. 

16 Routlsdge v. Grant, 4 Bing 653. 

17 OSord V. Davies, 12 CBNS 748; (1861-73) AH ER Rep 868; Great Northern Ry. 
V. Witham, LR 9 CP 16. 

18 JSee Rajah of BobMU v. Sweyanarayma, 42 M 776; see S. 4 n. 4; S. 5 n 1; see 
. Halsbury’s Law of England, 4th ed. vol 9 pata 1241, 

19 Ramsgate Victoria Hotel Co. v. Montefiore, LR 1 Bz W9; RtmRd v. Mateik, 183 

, IC 748.. • 

#6 V, Swrtoet, 26 LJ Ch 267. : ' 
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{or after posting tiie pn^K}ser bectmies bound under S. 4. It cannot n^NUt tiie 
reaching of the letter of acc^tuice. 

7. Clause 4. — ^In English law there can be no contract even by an 
acceptance in ignorance of the death of the proposer. Knowledge of the 
proposer's death before acceptance is not essential.^ On the death of the 
proposer there can be no acceptance and the personal representatives are not 
liable. Thus, where A agreed with B that he would try to sell a picture belong- 
ing to B, and if he succeeded, B would pay him £100, B died before the picture 
was sold, held, the administratrix was not liable.^ An offer made to a person 
cannot, after the death of the offeree, be accepted by his executor.^ Where, 
however, a contract was made by a deceased tailor but the article was finished 
and delivered by the administrator, held, the sale was good and the administrator 
could sue for the price.® 

7. Acceptance must be absolute. — In order to convert a pro- 
posal into a promise, the acceptance must — 

(1) be absolute and unqualified; 

(2) be expressed in some usual and reasonable manner^ 
unless the proposal prescribes the manner in which it 
is to be accepted. If the proposal prescribes a manner 
in which it is to be accepted, and the acceptance is not 
made in such a manner, the proposer may, within a 
reasonable time after the acceptance is communicated 
to him, insist that his proposal shall be accepted in the 
prescribed manner, and not otherwise; but if he fails to 
do so, he accepts the acceptance. 

1. Acceptance to be unconditional. — ^Without eoneensue ad idem there 
can be no contract.® The consideration for an object of an agreement must 
be something about which both sides are at one.^ When one party makes a 
composite offer, each part thereof being dependent on the other, the other party 
cannot by accepting a part of the offer, compel the other to confine its dispute 
only to that part not accepted, unless the party offering the composite offer 
agrees to that course.® If the essential terms of a contract are settled, the 
ccmtract may be regarded as concluded.® An agreement to agree in the future 
is not a contract, nor if a material term is neither settled nor implied by law.^® 


g Carr v. Levingaton, 86 Beav 41; Blades v. Free, 9 B & C 167; see Hldsbary's 
Laws of England, 4th ed. vol. 9 para 243. 

B Campanari v. Morg, 16 CB 400. 

4 Be CheiAire Banking Co„ 82 Cfa D SOL 
B "Werner v. Hnmpfuf^e, 2 M A J 858, 188 BB 989. 

4 Van Fragh v. Everidge, (1908)1' Ck 484. 
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In onder that there my he a perfectly biadinir contract there must be an 
absolute and unconditional acceptance of the terms of a proposal. Until there 
is an absolute and unqualified acceptance, the stage of negotiation has not been 
passed, and no legal obligation is imposed. What facts will constitute an 
acceptance, e.g,, on the part of insurers, will depend on the circumstances of the 
particular case. There must be circumstances^ besides the mere acceptance of 
the premium, pointing to such an acceptance. It is essential that the premium 
should have been fixed.” There is a clear acceptance of a proposal of insurance 
on a^ company issuing a cover note and definitely promising to issue a policy 
within a certain time, even though the policy did not arrive when the burglary 
had taken place against which the insurance was effected.^® Acceptance of 
an offer wrongly transmitted by the telegraph office,” or by a typist, does 
not conclude a contract between the parties. There is no acceptance of an offer 
to sell two pieces of land by accepting the offer regarding one plot, as the 
offer was not divided into distinct parts.^® Where a man executed a bond, 
intending it to be a joint bond of himself and another, who does not execute 
it, he is not bound unless it is executed by the other.” If a document evidencing 
a contract is executed by some only of several persons who purport to join in 
the contract, it constitutes only a proposed agreement; it cannot bind even those 
who did execute it. A decree for repayment of money lent cannot be passed 
where one of two executants has signed a promissory note.” A sale deed signed 
by one of two intended executants cannot be sued on as the intention of the 
parties has not been carried out in its entirety. But it has been held that 
an arbitration clause in a contract may be binding upon a party who not 
signed the contract.” in Narain v. LcOa Ramanuja,^^ the Privy Council held 
that there was no concluded contract in the circumstances of the case but only 
an expectation on each side. Where A advertised for the sale of a horse, 
B answered the advertisement, negotiations took place resulting in B agreeing 
to buy the horse if a veterinary surgeon's certificate was given, the corres- 
pondence showed that a warranty had been demanded by B and given by A, 
and the horse proved unsound, held, there was a valid contract.®® In order to 
form a contract by letter, there must be a fair understanding on the part of 
each as to what is to be the purchase money, how it is to be paid, and also 


11 Kwa Hoi V. Northern Aoauranee Co., 83 IC 669; Soma v. P. Govt. 1947 M 366; 
liomoy V. Wattar, 1947 A 832; see Halsb ury 4th ed. vol. 9 para 256. 

12 Muhammad v. Clive, I. Co., 148 IC 522. 
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14 Duim Trust v. Feetham, (1936)1 KB 22; (1936) All ER Rep 280. 

16 Bhawan v. Sadula, 20 IC 282. 

16 Underhill v. Harwood, 10 Ves 226; (1808-13) All ER Rep 122. 

17 Rom V. Ruprao, 64 IC 726; Sivasami v. Sovugan, 26 M 889; Latch v. Wediake, 
11 A & E 969, 118 ER 678 relied on; see S. 48 n. 1; but see Gcmpat v. Abdul, 
1987 N 64. 

18 Mas'ha v. Muhammad, 7 IC 893; Huatain v. Ru(ftro«1950 B 888, 343. 
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• reasonable description of the subject of tiie barfirain,^ a dear accession in 
the correspondence on both sides to one and the same set of terms.* The mere 
passing of letters does not give rise to a contract* Of course, once it is shown 
in the course of correspondence that the parties have arrived at a complete 
contract, further negotiations between the parties cannot, without the consent 
of both, get rid of the contract already arrived at,^ nor is a party starting fredi 
negotiations, on their failure, precluded from specifically enforcing the contract. 
If two persons execute a deed on the faith that a third will do so the contract 
will be binding unless substantial injustice would result.* Whether an agree- 
Blent is a complete bargain or merely a provisional arrangement depends on 
the intention of parties as discernible from the language used by them on the 
occasion when the negotiations took a concrete shape.* Where a person, in 
order to settle a dispute, promised to make a grant to a boy whom he had taken 
in adoption, but whose adoption was invalid, held the declaration marked only 
a stage in the negotiation and there was no completed contract.'^ Where a 
building work is agreed to be executed to the approval of a third person, 
it is not open to the employer to complain of defects in the work done after a 
final certificate has been granted, unless there had been fraud or collusion.* 
In order to determine whether a contract has been concluded by the parties, 
the court must look not merely to the letters and the whole correspondence, 
but also look to the conduct of the parties.® When each letter is followed 
immediately by another which suggests something else, as a topic of further 
discussion, it becomes most dangerous to draw a line after any particular letter.^® 
Where two letters standing alone would be evidence of a sufficient contract, 
but a negotiation for an important term of the purchase and sale was afterwards 
carried on, there was no completed contract.^^ A contract may be made out 
from correspondence. From several letters between the parties there may be 
extracted what will amount to an agreement.’® Parol evidence may be given 


1 Kennedy v. Lee, 3 Mer 441, 447: (1814-23) All ER Rep 181. 
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273; Jamarain v. Surajmidl, 1949 IC FG 211. 
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• Harichand v. Govind, 47 B 336; Gujjar v. G. G., 1942 Peah 83. 
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to conQect tibese letters.^ Whether a certain document forme part of the 
contract or not is sometimes difficult to decide.^* Where a contract is reduced 
to writinsT the court is not to look at the previous negotiations.^'^ Oral ovidence 
is admissible to show that a document was not intended to operate as an 
agreement.^® 

It is easy enough to understand that where a proposal has been made, if 
the answer is equivocal, or anything is left undone, no binding contract arises, 
because there has been no consensus of minds. Therefore, where some of the 
terms of the proposal have not been assented to the minds of the parties are 
not ad idem, and there can be no contract.!^ Thus, where on receipt of certain 
proposals from A, B wrote to him “my agent will arrange matters with you 
if you will put yourself in communication with him,” held, there was no ac- 
ceptance of the terms proposed so as to constitute a binding contract.^® If one 
of the conditions essential to the implementing of an acceptance is left to 
the discretion of a third person, the acceptance cannot be said to be unqualified.^® 
Where the highest bid at an auction for the sale of a liquor shop is subject 
to confirmation by the Chief Commissioner no contract is formed unless the 
bid is so confirmed. Hence the auction purchaser will not be liable for any 
shortfall on re-auction taking place without the purchaser’s bid having been 
confirmed by the Chief Commissioner."® Where bid for exploitation of forest 
trees is accepted by the D.F.O. subject to confirmation by the Chief Conservator, 
no contract emerges in the absence of such confirmation.^ Where looking at 
the whole correspondence between the parties it was clear that there was never 
a concluded agreement as to the value of the subject-matter of negotiations, 
there could arise no contract of sale." So also where an application for shg^es 
was subject to a condition, e.g.. of rendering service in lieu of cash payment," 
or that calls should be set off against the amount due on a building contract 
to be entered into between the parties* the acceptance of the offer being condi- 
tional, no concluded contract arose. The phrase “awaiting detailed letter” in a 
telegram of acceptance may or may not become absolute acceptance depending 
on the facts of the particular case.® Where defendants wrote in reply to the 
plaintiff’s enquiry that the price of cocaine was Rs. 20 an ounce and added 
the words, “without engagement,” then the plaintiff sent a sum for the purchase 
of cocaine, but the defendant a fortnight later intimated that they were unable 


13 Oliver v. Hunting, 44 QBD 206. 

14 Young v, Canadian N. Ry., 1931 AC 88. 

16 Sewak v. Municipal Board, 1937 A 328. 

16 Tyaga v. Veda, 1936 PC 70. 

17 Appleby Johnson, LR 9 CP 158. 
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to cocaine at its. 20 an ounce and returned tiie money, the conduct of 

the defendants in receiving the sum sent by the plaintiff and crediting it^to his 
account amounted to a definite acceptance of the plaintiff’s proposal,* ^ Where 
on the date that an immovable property was sold a ‘counterpart document’ was 
executed providing for the reconveyance of the property after 80 years, hdd, 
all the elements necessary to constitute a contract were present — ^there was the 
undertaking to reconvey, the time at which the option was to be exercised, and 
the price which was to be paid for the property.'^ Of course, acceptance must 
be by the party to whom the proposal is made. In the simple case of an offer 
by A to sell to B, an acceptance of the offer by C can establish no contract with 
A, there being no privity.® 

2. Counter-proposal. — The existence of counter-proposals shows that the 
parties have not assented to the same terms, therefore, they prevent the forma- 
tion of contract.® A proposal once refused is dead and cannot be revived by 
its subsequent acceptance. Thus, where A offered to sell his farm to B for 
£1000, but B agreed to pay to £950, whereupon A refused to part with the 
property, but two days later B agreed to pay £1000, when A refused to sell, 
held, there was no contract.^® In response to an invitation for offers for the 
sale of claim against a bank, the defendant wrote to the plaintiff on the 6th 
offering to sell it at 14 annas per rupee and requiring the acceptance by plaintiff 
to be made by wire, the plaintiff on the 9th by wire accepted the offer at 13 as. 
9 p. ; the defendant on the 11th in reply wired, “Less than 14 as. not accepted”. 
The plaintiff by another telegram on the 16th accepted the defendant’s offer at 
14 as., held, the telegram of the 9th rejecting the offer of the 5th was a counter- 
off# by the plaintiff which implied a rejection of the defendant’s offer. Even 
if the defendant’s telegram of the 11th be taken as containing an implied renewal 
of the offer of the 6th, the acceptance on the 16th was not made within a reason- 
able time.^^ Where a counter-proposal is not accepted by the offeree there is 
no concluded contract, hence no suit would lie for damages for breach of con- 
tract.« Where the letter accepting a tender submitted by a contractor requires 
the contractor to execute a formal agreement and the contractor, objecting to 
the terms of the formal agreement, declines to execute the formal agreement, 
there is no concluded contract. The letter accepting the tender is merely a 
counter-offer which, if not accepted absolutely, cannot result in a concluded 
contract.!® 

A mere inquiry, however, will not amount to a counter-proposal or rejection. 
An acceptance with an inquiry as to whether the terms can be varied is no bar 


6 Biehan v. Chandi, 42 A 187. 
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to the f<»niation of a oontract.^^ A proviso that no insurance shall be elfected 
until ibe premium was paid would exonerate an insurance company from all 
liabiliti^ under a policy unless the premium was pidd and accepted. The fact of 
the executed policy having been handed over to the insured is not a waiver 
of the condition. The contract is not complete until the premium was paid 
and accepted. In Canning v. Farquhar^”^ the proposal was accepted at a specified 
premium, but upon the terms that no insurance should take effect till the 
premium was paid. Before tender of the premium, there was a material altera- 
tion in the state of health of the proposer and the company refused to accept 
the premium and to issue a policy, it was held that the nature of the risk having 
been altered at the time of the tender of the premium, there was no binding 
contract to issue a policy . 1 ® 

Similarly where there is no acceptance simpliciter of the proposal, but 
several new terms are suggested for acceptance there is no contract.^’’ Thus, 
where A made a written proposal to B, B tendered to A an indent for signature 
containing terms not contained in the original proposal which A refused to 
sign, held, there was no contract.^® Where a buyer wrote in Chinese on the 
bought and sold notes “Yellow rice will not be accepted; will not accept it if 
it is wet" after the sold note had already been signed by the seller, held, there 
was no concluded contract if assent had not been given to the new term.’® If, 
however, there be absolute acceptance of a proposal but coupled with the addition 
of a new term, the term will be rejected, and the contract will remain un- 
affected.®® A party is under no obligation to repudiate the additional term.’ 
Where direction is given by the Housing Board for additional work for which 
no rates are fixed and the contractor informs about the rate therefor as per 
term and as per contract the Housing Board can cancel the order for additional 
work if rates are unacceptable; non-exercise of liberty to cancel does not result 
in an agreement as to rates proposed by the contractor.® An application for 
shares was accepted but the letter of allotment contained a new term, “not 
transferable,” held, a new term being thus imposed there was no contract. 
Where an application for shares is accepted by the company subject to the 
proviso of “forfeiture if they were not paid for at a certain definite time,” there 
is no contract.* 

3. Acceptance with variation. — ^An acceptance with a variation is no 
acceptance ; it is simply a counter-proposal w'hich must be accepted by the original 
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promisor befcore a contract is made.<< Thus a substantial variation between Ibe 
prospectus and the memorandum of association will entitle an applicant for 
shares on the faith of tiie prospectus to recover back the deposit if he comes 
forward within a reasonable time.^ Where an application for shares was ac- 
cepted and the applicant was asked to sign the articles of association, in default 
whereof the shares and deposit would be forfeited to the company,” held, there 
was no contract because of the material variation between the offer and the 
acceptance.^ Where the bought and sold notes differ in any material respect 
there is no contract.^ Upon return of a draft lease executed not according to the 
terms proposed by the intended lessee, the contract was not complete and the lessee 
was at liberty to break off the negotiations.^ An agreement of amalgamation 
of two companies was embodied in an indenture in two parts which differed 
materially from each other, held, there was no amalgamation.’*’ An offer to 
buy a mare, being quiet in harness, was not accepted when sold as being quiet 
in double harness.’^ An offer made to send good barley, but assented to with 
the qualification that the barley is to be fine, is not an acceptance of the offer.’’* 
Delivery of more goods than ordered does not result in a contract, so the 
purchaser is free to refuse the whole lot.’^ Thus an order for 10 hogshead 
of wine is not accepted by sending 15,’< but the buyer is bound to pay for the 
quantity retained as upon an implied contract,’^ and he will be so bound in 
the converse case of the seller delivering only a part of the goods ordered and 
failing to perform the contract in its entirety.’** Where goods supplied are 
inferior to the contract quality, the purchaser can return them, but if he choose 
to keep them, he is bound to pay for them.’’’ There can be no implied contract 
where an express contract exists.’^ An offer to remove silt for the ensuing 
year is not accepted after allowing the removal of silt up to March 81. There 
is no contract in such a case.’^ A contract for the supply of “oil petroleum” is 
not discharged by the supply of petrol.^** Both parties must agree upon one 
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set of terms, acceptance in variation of tihe terms of an offer prevents contract 
being formed.^ Acceptance will be dernned to be made vrith a variation, where 
the variation is in terms sufficient to change the conditions of the agreement, 
and the attention of the party making the offer is drawn to the variation.^ 
Variation, however, may be immaterial or may be explained by admission of 
evidence.^ There is no agreement unless both parties assent to the same terms, 
unless the variation in acceptance can be treated as unreal.* Thus, an offer of 
insurance “at and from” port was accepted by granting ‘from’ port.® A stipu- 
lation that there should be 30 tins in a case is broken when some of the cases 
contain 24 tins and the buyer is entitled to rescind the contract when goods 
of both descriptions are mixed up,® Where goods under a contract were to be 
delivered as required, and only a part of the goods delivered was merchantable, 
held, the consignee was entitled to refuse to take delivery.'^ Where the defendant 
wrote to the plaintiff to send 15 or 20 bags of areca nuts at once, the plaintiff 
10 days later wrote to say that he would send the goods within 15 or 20 days 
and after a month sent 25 bags, there was no contract.® Where sealing is not 
essential, the mere defect in respect of the seal does not make the document 
for all purposes bad, even if it was intended to be under seal, specially where 
the document has been acted upon by the company.® 

4. Subject to preparation of formal documents. — There is a large number 
of conflicting decisions on the effect of a contract between parties subject to 
the preparation of a formal document. As has been observed, “If there is a 
simple acceptance of an offer to purchase, accompanied by a statement that 
the acceptor desires that the arrangement should be put into some more formal 
terms, the mere reference to such a proposal will not prevent the court from 
enforcing the final agreement so arrived at. But if the agreement is made 
subject to certain conditions, then specified or to be specified by the party 
making it or by his solicitor, then, until those conditions are accepted there 
is no final agreement such as the court will enforce”.’® It is, therefore, a 
question of construction whether the execution of the further contract is a 
condition or term of the bargain, or whether it is a mere expression of the 
desire of the parties, as to the manner in which the transaction already agreed 
to will in fact go through. In the former case there is no enforceable contract, 
either because the condition is unfulfilled or because the law does not recognise 
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a contract to enter into a contract. In the latter case there is a binding contract 
and the reference to the more formal document may be ignored.*^! Where tb« 
reference to a formal stipulation is not merely formal, where it is not a mere 
supplemental stipulation, but the offer was made subject to it, there is no 
concluded contract hntil it is complied with.^* Where the preparation of a 
formal contract is of the essence of a contract, the vendor cannot waive it as 
being a provision intended solely for his own benefit.^* Therefore, if there 
be a clear offer and a clear acceptance there arises a binding contract, even if 
the parties agree to put their agreement into due form; there is no condition 
whatver suspending the operation of that acceptance until a contract of a more 
formal kind has been made.^^ It is well settled, on the other hand, that where 
parties enter into an executory agreement which is to be carried out by a deed 
afterwards to be executed, the real completed contract is to be found in the 
deed and the contract is merged in the deed.^® Equity holds people bound by a 
contract which, though deficient in some requirement as to form, is nevertheless 
an existing contract.^® A written agreement by some parties to retire from 
a partnership under an indenmity against the liabilities of the partnership is 
enforceable notwithstanding that a more formal document was intended.” 

The rule underlying these apparently conflicting decisions is whether a 
consensus ad idem has been reached between the paities on all the proposed 
or disputed terms, if so there is a contract. The question when a contract 
should be viewed as complete has to be decided in each case on its own facts.’® 
In other words, the question is whether the parties are still negotiating or 
a complete contract has been arrived at.’® A mere reference in an oral agree- 
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meat io a future formal contract will not prevent a binding bargain ^between 
the parties. Ibere are, however, cases where the reference to a future contract 
is made in such terms as to show that the parties did not intend to be bound 
until a formal contract is signed. In K. Sriramvlu v. Aawatha Naraywm^ 
there was an oral agreement between the 1st respondent ami all the partners 
of a firm except the appellant for the sale of their shares at a specified rate. 
A written agreement was to be drawn in 2 or 3 days and the mode of payment 
was also to be settled later. The sale deeds were to be executed in three months. 
Held that the oral agreement constituted a valid contract which could be speci- 
fically enforced. Where, howevei*, all the terms are not agreed upon but certain 
minor terms are left to be submitted to the solicitor,^ or there is to be embodied 
in the formal document such reasonable provisions as the solicitor might approve,^ 
there is no contract until the formal contract has been executed. In such a 
case, an acceptance subject to a proviso, e.g., “subject to suitable arrangements 
being arranged between your solicitors and mine,” prevents a contract from 
being formed,® because the proviso means what it says, the agreement is subject 
to and dependent upon a formal contract being prepared.^ Thus, in Koylash v. 
Tariney,^ a binding contract was not arrived at by the exchange of letters 
as two points were left out. A contract may be completed although its terms 
are to be embodied in writing and registered later on.® The defendants by 
letter offered to sell a piece of land to the plaintiff at a certain price. The 
letter concluded, “There will be the usual clauses in a contract and some limita- 
tions as to the length of the title to be shown” and other minor details, held, 
there was no concluded contract.'^ Where in an agreement for sale of land 
price, area of land and time for completion of sale are fixed, mere omission 
to settle mode of payment does not make the contract incomplete.® The fact 
that a document does not contain all the terms of a contract is not of itself 
suflacient to enable a party to sue on the original consideration without producing 
the document.® 

Whether or not there was a concluded contract depends upon the true 
construction of what the parties said or did or wrote at the time when the 
contract is said to have been concluded; the distinction between those cases in 
which it has been held that there was a concluded contract and those in which 
it has been held that there was none, is often remarkably fine.^® In Badri Prasad 
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10 Bdbodh. Chandra v. Hknanisku Baie^ 60 CWN 423, 488; l^uya Sav v. P. U. 
. iiuKharjaS, 68 CWN 611. 
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V. State of M.P.,^ the D.F.O. wrote to the plaintiff: *^indly inform whe&er 
you are ready to pay farther Rs. 17,000 for the contract of big trees of Sunder- 
pani village . . . which (contract) is under dispute at present”. The plaintiff 
wrote in reply, “I am ready to pay Rs. 17,000 provided my claim to have the 
refund of Rs. 17,000 already paid from the owner of the village or any other 
relief consequential to the judgment of that case remains unaffected”. Held 
that the acceptance being conditional and qualified no contract was concluded. 

6. Subject to approval of title. — ^The introduction of the words “subject 
to the title being approved by the solicitor” in the letter of acceptance appears 
to have the effect of the introduction of a new term and, therefore, the acceptance 
will not create a contract between the parties. The effect of the stipulation 
is not to give an absolute power to the solicitor to reject a title made out by 
the vendor, however good such a title may be. He is the sole judge provided 
he acts reasonably and bona ftde.^^ It is incumbent on the vendor to establish 
either that the solicitor approved of the title, or that there was such a title 
tendered as made it unreasonable not to approve of it.^* On the other hand, 
it has been pointed out that a stipulation that the purchaser’s solicitor shall 
approve of the title of the property need not be construed as a condition at 
all in some cases but may amount to a real condition in others.^^ A purchaser 
is entitled to rescind if his solicitor’s objections are proper and real and reason- 
able, otherwise the agreement will be binding.^*^ Where an agreement for the 
sale of a house was arrived at by letters, one of which contained the words 
that money would be promptly paid on approval of title by the solicitor, it was 
held that the contract was not conditional on the approval by the solicitor of 
the title, but that the approval was a condition precedent to the prompt payment 
of the purchase money without waiting for the conveyance.^® 

6. Clause (2). — Acceptance of an offer must be expressed and cannot be 
implied.i'^ There must be an external manifestation of assent by some word spoken 
or act done by the offeree which the law can regard as the communication of 
the acceptance.^® This marks a departure from the English law according to 
which an acceptance in a manner other than that prescribed by the proposer 
is no acceptance in law.^® Under this clause the duty is cast on the proposer 
to insist, if he likes, that “his proposal shall be accepted in the prescribed 
manner,” but if he fails to do so, he is deemed to have accepted the acceptance. 


11 AIR 1970 SC 406 (61C). 

12 TreaOier & Co. v. MahomedaUy, 35 B 110, 117 sq.; Claek v. Wood, 9 QBD 276 fold- 
18 Kriehnaji v. Bam, 88 Bom. LR 1877. 

14 Von Hatzfeldt v. Alexander, (1912)1 Ch. 284: (1911-18) AH ER Rep 148; Re 
Cheehire Banking Co., 82 Ch. D 801; Kamal v. Chatoorbhuj. 78 IC 962, agree- 
ment binding. 

16 Sreegopal v. Bern. 8 C 866; After* v. Netai, 68 CU 618, see authorities reviewed; 
Abro V. Promotho, 18 CWN 668. 

16 Cohen v. Sutherland, 17 C 919; SreegopaX v. Ram, 8 C 866 dlstgd. 

17 Bmrooy v. Faoeg, 1898 AC J582. 

18 SabeoU SotmriHee Ltd. v. HughoM, (1974) AH EB 161. 

# PmoU r. Lee, (1908), 99 LT 284; Bdbephtme Famtiee Ltd. f. Blank, (1966)8 
AB EB 188. 
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tiioUBh it has not been made in the manner originally prescribed by him. 
Silence, therefore, will be construed as acceptance. But it is well established 
in English law and it is good law in this country also that the manner 
prescribed for acceptance of a proposal cannot be mere silence.^ From the 
mere fact that no reply has been sent to a proposal or to a counter-proposal, 
assent cannot be inferred.^ No duty is cast by the law upon a person to whom 
an offer is made to reply to that offer. The mere fact of standing by, even 
though he is told that there is something done which he has not authorised, 
cannot fix him with liability.® “Reply by return of post” does not mean exclu- 
sively “reply by letter by return of post”. A reply by telegram, or by verbal 
message, or by any means not later than it would take a letter sent by post 
to reach the destination, would equally satisfy the requisition.® An invitation 
to accept an offer by the very next post is sufficiently accepted by posting 
acceptance on the day of receiving the offer.^ The despatch of a reply-paid 
telegram is only an intimation to the offeree that speedy information is desired 
by the offerer, the sending of the reply is not a condition to the validity of the 
acceptance.® 


8. Acceptance by performing conditions, or receiving consi* 
deration. — Performance of the conditions of a proposal, or the 
acceptance of any consideration for a reciprocal promise which 
may be offered with a proposal, is an acceptance of the proposal. 


1. The section. — The law on the subject of acceptance of an offer has 
been indicated in Ss. 7, 8 and 9. In this section provision is made for an 
implied acceptance by performance of an act by the promisee. A correct inter- 
pretation of the three sections does not import into Indian law the English law 
as to acceptance by conduct. On an interpretation of the sections there ere 
only three cases in which acceptance can be made otherwise than in words; 
one is when the promisor has specified a manner in which the proposal is to 
be accepted and the manner is acceptance otherwise than in words; a second 
is when acceptance is by performance of the conditions of a proposal: and 
the third is when acceptance of a proposal is by acceptance of any consideration 
offered for a reciprocal promise invited from the promisee. There is, however, 
one further case, in which there may be acceptance by conduct, which is not 
covered by the three sections. It is when a trade, or mercantile, or local usage 


20 Gaddar Mai v. Tala Industrial Bank, 49 A 674; Fairline Skipping Corporation 
v. Ademwn, (1974)2 All EE 967; See Halsbury, 4th ed. Vol. 9 Para 260. 

1 Haji Mahomed v. Spinner, 24 B 610, 628-4; Felthouee v. Bindley, 10 WE 428; 
Perala v. Padmanthan, 87 IC 792; BhokU v. Y. S. Bank, 1941 E 270. 

2 CtudUe’e Caae, LB 6 Ch. 266. • 

3 Ttnn v. Hoffman, 29 LT 271. 

4 Dunlop V. Higgine, 1 HLC 881. 

6 Read v. Andersen, 10 QBD 100, 104; (1881-86) AE EB E^ 1104. 



70 THS BIDUN AjCT t«* 0 

can be invoked to import into the transaction a promise by tbe promisee wbicb 
is made either expressly or impliedly.^ 

2. Performance of the cmtditions of a'^proposal. — ^When the proposer has 
invited the doin^r of an act in consideration of the promise made by him, the 
performance of the act mentioned in the proposal will amount to acceptance 
according to the definition of the term as given in S. 2(6), for the doing of 
the act implies mental assent to the proposal. What is wanting in such cases 
is only the formal communication of acceptance. This is illustrated in the 
case of a reward offered by an advertisement, where performance is expressly 
or impliedly indicated as the mode of acceptance. In such a case notification 
of acceptance need not precede the performance, but performance itself will 
bind the promisor. The person who makes the proposal gets notice of accept- 
ance contemporaneously with the notice of performance of the condition.^ 
Representation as to promise to do something in future may result in contract 
or obligation ex-contractor. Thus if a company expands its activities on the 
assurance of a municipal authority that factories in a specified area within 
the municipality will be exempted from payment of octroi for seven years, the 
authority may be guilty of breach of contract if octroi is levied within this 
period of seven years.* It is open to a party who had acted on a representation 
made by the Government to claim that the Government shall be bound to carry 
out the promise made by it, even though the promise was not recorded in the 
form of a formal contract as required by Art. 299 of the Constitution. Thus 
if the Government promises to issue import licence up to the value of the goods 
exported, import licence cannot arbitrarily be denied to a person who has 
exported goods on that promise.* In the case of a public advertisement offering 
reward, the performance of the act raises an inference of acceptance. Where, 
however, a munib was sent to search his master’s missing boy with a promise 
of a reward, he, being under an obligation to do the task before the reward 
in question was offered, was held not entitled to the reward, the performance 
of the act could not be regarded as a consideration for the master’s promise.^* 
When a person, therefore, does an act which is within the scope of his employ- 
ment he is not entitled to the reward offered.^i Where, however, a reward 
was promised for information leading to the apprehension and conviction of a 
thief and A supplied such information, held, he was entitled to the reward.’* 
But where under similar circumstances the criminal surrendered himself and the 
police ofiScer after due enquiry arrested him, held, he was not entitled to the 
reward, because it was the criminal himself who gave the information which 


6 Gaddar Mai v. Tata Industrial Bank, 49 A 674. 

7 Bragdsn v. MstropoKtan Ry. Co., 2 AC 666, 691, fold in CarUU v. CarboKe Smoke 
BaU Co.. (1898)1 QB 256, 269; State of Bihar v. B. C. & P. W. Ltd., AIR 1954 
Pat 14; see Halabury, 4th ed. VoL 9, Para 252. 

8 Century Spy. dt Mfg. Co. v. Ulhaeimgar MumieipaU^, AIR 1971 SC 1021. 

9 Union of India v. Anglo Afgan Ageneies, AIR 1968 SC 718. 

19 Laknm v. Oouri. 11 AU 489. 

l!f England v. Ikwidton, 11 A ft E 866. 

Parmpr V. If alker, LR 20 QB 801. ‘ 
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led to his apprehension.^ Where a parent promises to pay a sum to th^ son’s 
wife on tiie day of his mairiage and upon the faith of the promise the son 
marries, he fulfils the condition upon 'which the promise has been made which 
thereby becomes enforceable.^* Marriage is a valuable consideration for a 
proposal to settle properly on the faith of which the marriage takes place.*® 
Where upon the marriage of two persons a third party makes a representation 
upon the faith of which the marriage takes place, he shall be bound to make 
good that representation.*® 

In the case of an auction sale without reserve there is an implied contract 
that the owner of the goods shall not bid, and he will be guilty of breach of 
contract if he bids.*’^ The vendor may stipulate for the power of buying in 
the property if it is going at a sum below what he considers a fair price. 
In the absence of such stipulation the vendor cannot prevent the property from 
going to the highest bidder.** 

A time-table published by a railway company is an offer to give tickets for 
a train running at a particular hour to a particular place to any one who would 
tender the price of the ticket and a contract is established between the company 
and the passenger who tenders the price. The company, however, may absolve 
themselves from liability by the insertion of a suitable proviso.*® 

The transmission of a price list, however, has been held not to amount to 
an offer to supply an unlimited quantity of goods described at the price named, 
80 that as soon as an order is given there is a binding contract to supply that 
quantity.*® So one who adverti.ses a sale by publishing an advertisement is 
not responsible to everybody who attends the sale for expenses incurred in 
attending the sale, for every declaration of intention to do a thing does not 
create a binding contract with those who act upon it.* Similarly, advertise- 
ments for tenders have been held to be "a mere proclamation that the defendants 
are ready to offer the sale of the goods and to receive offers for the purchase 
of them,” so the defendants are not bound to accept the highest tender.® 


13 Bent v. Wakefield Bank, 4 CPDI. 

14 Maneherji v. Nueserwanji, 20 B 8; Shadwell v. Shadwell, 9 CBNS 159, distigd.; 

Alt V. Alt, 32 LJ Ex. 62; see Hatnmereley v. De Biel, 12 Cl. & P. 46. 

15 Synge v. Synge, (1894)1 QB 466: (1891-94) All ER Rep 1164. 

16 Bold V. Hutchinson, 20 Beav 260, 256 affmcd on app. 6 DGM & G 668; Saunders 
V. Cramer. 3 Dr. & W. 87. 

17 Warlow v. Harrison, 28 LJQB 18: (1843-60) All ER Rep 620, critised in Main- 
priee v. Westley, 34 UQB 229, but supported in Me. Manus v. Forteseue, (1907)2 
KB 1: (1904-07) All ER Rep 707. 

18 Mortimer v. Belt, LR 1 Ch. 10, see also Halsbury’s Laws of England, 4th ed. 
Vol. 9, Para 231. 

19 Denton v. G. N. By. Co., 6 E & B 860; Le Blanche r. L. & N. W. By., LR 1 CP 

286; Me. Carton v. N; E. By. Co., 64 LJQB 441; Lord v. Midland By., LR 2 CP 

889, 345. 

20 Grainger v. GougK 1896 AC 826, 884. , 

1 Harris ▼. Niekerson, LR 8 QB 286% fumitupe advertised for saleTby auctioh but 

all lots withdra'vm. % ... - ^ 

2 -Spencer t. Harding, LB 5 CP 661; 89 U CP 882. 
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Xn the case oi an offer made to an individual tibe same rule probably a^ies, 
e.g., an order for goods requires no communication of acceptance, the sending 
of the goods, without more, is an acceptance of the offer.^ So also where a 
surety definitely expresses his willingness to guarantee advances made to the 
debtor, there need be no communication of acceptance, performance of the 
conditions of the offer will itself amount to acceptance of the proposal,* but 
the case is different where there is no definite proposal, and the guarantor simply 
says, “I have no objection to guarantee you against any loss arising from giving 
the principal debtor credit”.® Where a proposal was made by a letter to the 
plaintiff who accepted it by performing the condition a concluded contract 
arose.® In a Calcutta case H invited tender for the supply of a transformer. 
C submitted a tender. The said tender was accepted by H. The High Court 
held that the acceptance of the tender by H amounted to a counter-offer by H, 
and that the supply of a transformer by C amounted to an acceptance of the 
counter-offer giving rise to a concluded contract.'^ Of course, where instead 
of a definite proposal a mere expectation is held out no contract can arise.® 

8. Acceptance of consideration for a promise. — The section also lays 
down that the acceptance of the consideration offered completes the contract 
without any notification of acceptance. Thus, where A offered to deliver certain 
goods to B on B's giving an indemnity and B asked for delivery of the goods, 
held, that he was bound by the contract to indemnify A.® Where a bank pro- 
posed a higher rate of interest, the proposal was in effect a proposal by the 
bank not to demand at once the money lent and to advance further money at 
a higher rate of interest if the plaintiff required, the plaintiff on taking the 
fresh loan accepted the consideration offered by the bank, therefore, he was 
bound to pay the higher rate of interest. If it had not been for this acceptance 
of a further loan there would have been no acceptance by the plaintiff of the 
proposal to pay the higher rate of interest, even if the bank had intimated that 
in the event of its not hearing from the plaintiff acceptance would be presumed.**’ 
Where services are rendered to a party with his knowledge and there is no 
objection, this amounts to their acceptance, therefore imports a promise to 
pay for them.** In Venkyyamma v. Appa Bao*® the evidence being taken as a 
whole and the actings of the parties being in conformity with acceptance of the 
promise, a concluded contract was held to arise. Whether the plaintiff is 
debarred from recovering possession because of his conduct in allowing the 


8 Harvey v. Johnston, 6 CB 296, 804. 

4 Bangaram v. Baghvir, 113 IC 780. 

6 M’Jver v. Biehardaon, 1 M & Sel 567. 

6 Malraju v. Venkata. 39 M 509 PC; Synge v. Synge, (1894)1 QB 466: (1891'94) 
AH ER Rep 1164. 

7 Mdovy Engineering Corporation v. Crompton Graves Ltd., AIR 1972 Gal 217, 220* 

8 MaunaeU v. Hedges, 4 BLC 1089; Narain v. BmnoMaj, 20 A 209. 

9 ;j>ug^l 0 V. Lovering. CP IM: (1874-80) All ER Rep 127. 

‘ Mai v. Tata Industred Bank, ^ A 674. 

la jpognter v. WiiiUms, 1 Or. A M. 810. 

D8 IK. 509, 82^ PC- 



mmmB, memga M lumm 


n 


& 9} 


defendant to «rect a subetantial building at a great cost gave rise to a difference 
of opinion,^’’ but is now settled by a d^jision of the Privy Council.** 

Cases of advertisements, etc., are said to be cases of contracts made with 
all the world, i.e., with everybody, but one cannot contract with everybody. 
It is really an offer made to all the world which is to mature into a contract 
when one comes forward and performs the condition before the offer is revoked. 
It is an offer to be liable to anyone who, before it is retracted, performs the 
condition, and although the offer is made to the world, the contract is made 
with that limited portion of the public that comes forward and performs the 
condition on the faith of the advertisement.*'^ A person can make himself liable 
to a community by agreeing to pay a certain sum of money to the community 
if the promise be for a consideration.** In Taylor v. Brewer^'^ it has been 
held that a promise to pay a reward to deserving persons may be considered 
to mean, “I may or may not give anything. If I do give something I will give 
exactly what I deem right.” On the other hand, in Bryant v. Flight^^ some 
slightly different words were held to mean, “I will give you something though 
that something must be determined later.” The principle is quite clear. Is 
there an unqualified contract to give something or is the option of giving 
anything at all left to the discretion of the proposed donor?** 


9. Promises, express and implied. — In so far as the proposal 
or acceptance of any promise is made in words, the promise is 
said to be express. In so far as such proposal or acceptance is made 
otherwise than in words, the promise is said to be implied. 


1. Promises, express and implied. — The section implies that there must 
be communication of a proposal and of its acceptance. Assent must be by 
express words or by positive conduct. No duty is cast by the law upon the 
person to whom an offer is made to reply to that offer. Although no formal 
document has been executed embodying the terms of an agreement between 
the parties, yet the course of dealing and the conduct of the party to whom the 
agreement was propounded may be such as to lead to the inference that the 
contract had been, in fact, accepted. Of course, if nothing had been done upon 
the footing of the agreement, silence could not have given consent in such a 
sense as to bind the parties on either side. A mere mental consent followed 
up neither by communication nor by action would not mtdce a binding contract.** 


IS Bamanathan v. Ramaawami, 30 MLJI. 

14 Arif V. Jadunath, 68 C 1286 PC. 

15 Catm V. Carbolic Smoke BaU Co^ (1893)1 QB 266, 268: <1891<»4) All EB Bep 
127; Spencer v. Harding, LB 5 CP 561 : 39 LJ CP 332. 

16 NorosimAitiu v. Noota, 44 MLJ 240. 

17 1 M & S 290; see Roberta v. Smith, 4 H & N 815. 

18 6 M & W 114. * 

19 PsOogom V. Kukmda. 29 MU 749. 

20 Brogdcn v. UetrOpolUan Ry, Co., 2 AC 663, 682, 688. 
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A contract may be e3q;>resB, or implied, or of a mixed character. An expreaa 
contract is to be proved by written or spoken words, an implied coatraet by 
circumstantial evidence of an agreement.^ The difference between promises, 
express and implied, is that the former is made in words while the latter is 
made otherwise than in words. But the agreement must be one which is enforce- 
able in law, otherwise it is no contract at all.^ It has again been said that 
the only difference between an express and an implied contract is as to the 
mode of proof. An express contract is proved by direct evidence, an implied 
contract by circumstantial evidence. Whether the contract is proved by 
evidence direct or circumstantial the legal consequences resulting from the 
breach of it must be the same.^ In some cases promises have been partly 
expressed and partly implied. Thus, where parties have reduced the terms of 
a contract into writing the court has implied in it a stipulation, not expressed, 
on the ground that, though not expressed, the parties must have intended that 
the suggested stipulation should exist. “The implication which the law draws 
from what must obviously have been the intention of the parties, the law draws 
with the object of giving efficacy to the transaction and a preventing of such 
a failure of consideration as cannot have been within the contemplation of 
either side”.* Again, “if a party enters into an arrangement which can only 
take effect by the continuance of the existing state of circumstances, there is 
an implied engagement on his part that he shall do nothing of his own motion 
to put an end to that state of circumstances under which alone the arrange- 
ment can operate”, unless perhaps certain loss is the only result of continuing 
to act upon the arrangement in which case steps noay be taken to put an end 
to it.® 

There can be no implied contract between the Government and another 
person in view of the mandatory provisions of Article 299(1) of the 
Constitution.’ 


2. Implied promise. — The principle is well settled that a stipulation not 
expressed in a written contract should not be implied merely because the court 
thinks that it would be a reasonable thing to imply it. Such an implication 
can be made only if on a consideration of the terms of the contract the court 
is satisfied that it should necessarily have been intended by the parties when 
the contract was made.® Great care must be taken by the courts to see that 
they do not make the contract speak where it was intentionally silent or make 

1 Sardar v. P. Z. Bank. 1942 L 47. 

2 Mehendla v. Saraitulla, 67 C 1093. 

3 MarzeUi v. WHliama, 1 B & Ad 415, 426: (1824-34) All ER Rep 160. 

4 Hcmlyn v. Wood, (1891)2 QB 488: (1891-94) All ER Rep 168; Mooreoek, 14 PI> 
64: (1886-90) All ER Rep 630; see Cowatjee v. LaJXbhoy, 1 B 468 PC. 

SUrUttg V. Maitland. 6 B A S 840; (1861-73) All ER Rep 358, fold In Ogdetu v. 
Nalton, (1908)2 EB 267, on app. 1905 AC 109; see feUgrapk Co. v. Me Loan, 
LB 8 Ch. 668. 

6 Covmejee v. Laahhoy, 1 B 468’ PC. 

; ,9 X. P. Chowdhwff v. StaiS'of Madhya PradeaK AIR 1967 SC 208. 

' 9 OffieM J^aaignee v. Frank, 54 BC 409; Pragdm 'v.' JNttvmnkd, 19^ PC 217; Denmark 
: : : Preda^^Lti. v. BeoaiM PredmmoHi tM., <1861)8 AH 618 CW, 
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^QHWW omtract sons can be imidied.^** 

In tbe course of his judgment in Reigate v. C7nt<m Mcmufaeiming Co. 
{Bam^UoM) Ltd.,^^ Scrutton LX used the following oft-quoted wmrds:— > 
^'The first thing is to see what the parties have expressed in the contract; 
and then an implied term is not to be added because the court thinks it would 
have been reasonable to have inserted it in the contract. A term can only 
be implied if it is necessary in the business sense to give efficacy to the 
contract; . . 

In a case decided by the Court of Appeal in 1960 it was agreed by a charter- 
party that the vessel concerned should proceed to a specified Syrian port to 
load a full cargo of wheat and then proceed to a port in Algeria. The vessel 
arrived at the Syrian port but came away without the cargo as Ssrrian authorities 
at the relevant time prohibited the export of grain to Algeria. The charterer 
claimed damage alleging breach of the charter-party: 

The trial judge held (inter alia) that since it lay solely within the power 
of the owners, and outside the power of the charterers, to obtain the permission 
to load, a term had to be implied in the charter-party to give busing efficacy 
to the contract that the shipowners would at least exercise reasonable diligence 
to obtain the permission. 

It was, however, held by the Court of Appeal that the warranty sought to 
be implied by the judge was erroneous in principle, since it could not be said in 
the circumstances that both parties must have intended that it should be a term, 
or inferred what their attitude might have been had they known all the facts.!* 
The following case illustrates implied acceptance of work done during 
negotiation. In February 1969 the plaintiffs submitted to the defendants a 
tender for carrying out as sub-conlaractors certain engineering work and the 
tender contemplated variation of the work. In June 1959 the plaintiffs at 
the request of the defendants began to work on the project. In April 1960 the 
parties mutually agreed on the terms of the contract. 

On the question whether there was a contract between the plaintiffs and 
the detoidants governing their rights as to the work done since June, 1959, it 
Was held that the parties having acted in the course of negotiations on the 
understanding and in the anticipation thai^ if and whenever a contract were 
made, it would govern what was being done meanwhile, the contract which came 
into existence in April 1960 could rightly be supported as governing the rights 
of the partitti as to prior work.!* 


9 duim^ward v. Queen, LR 1 QB 173, 195; Brown & Davis Ltd. v. Galbraith, (1972)6 
All ES 31 CA. 

10 Ciatsr V. PeweU, 2 Sm. LCI; (1776-1802) All ER Rep 159; TrbUepe & CoUs v. 
N. W. Hospital Beard, (1973)2 All EB 260 HL. 

11 (1918)1 KB 692, 605, 606 CA. 

12 Compagms Atporisiwna v. Katana Soeisia, (1960)2 WLB 719, 724, CA iqpplying 

CosapMr Conmsroial Anvsrsois ▼. Power, (1920)1 KB 668 CA: (1918-19) AU 
EB Sep 661. s 

U fpsSapa.M CoUs Ltd. v. AUmie Power Conotrmtbm Ltd>. (1968)1 WLB 888: 
:(im)8 AB ES 1985. 
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. Where a term is so obviously a stipulation In an agreement that; it 
idle to express it by specific words, such term may be implied even though 
unexpressed. In this connection the following case may be considmed. 
idaintiff brought an action for damages for libel against the author, the i^bliiEher 
and the printer. As a result of negotiation between the plaintiff on the one 
hand and the printer and the publisher on the other it was settled that the 
hi the action against the publisher and the printer would be discharged on terms. 
The plaintiff intended to continue the claim against the author. Neither the 
documents embodying the settlement nor the statement in court did speci- 
fically exclude the author, who, therefore, claimed that the action had been dis- 
charged against him as well. The court held that a term was implied that 
the plaintiff reserved all his rights to prosecute the claim against the author.^* 

In a case under the Madras Rent Recovery Act (VIII of 1865, Madras) 
the term 'implied contract’ has been stated to be an English term of art, in- 
volving the legal incident of some consideration moving from the landlord, as 
that incident is understood in English law^s In Karachi Port Trust v. 
Davidson,^^ the Privy Council refused to read an implied term into a contract 
Which was silent on the point or did not clearly indicate the nature of the term. 
Where goods are supplied on board a ship there is an implied condition of sea- 
worthiness which forms the basis of the contract. But when the charter-party 
or the bill of lading contains an express condition as to unseaworthiness, the 
express condition will be taken to override the implied.^’ Under a contract to 
employ the plaintiff as a representative salesman for a period of four years, the 
defendant is not bound to provide the plaintiff with work,^* but in the case of 
a contract to sell a going business at a price to be ascertained with reference 
to the profit, there is an implied covenant that the business shall be continued 
in such a way that the purchase money to be paid for it may be ascertained.^® 
A customer who knows that compound interest with monthly rents has been 
charged impliedly agrees to pay such interest.®® But the mere sending of notice 
by a bank to a customer that interest charged on overdraft accounts has been 
raised is not of itself sufficient to render the customer liable to pay the enhanced 
rate.^ Wherever a relation exists between two parties, which involves the per- 
formance of certain duties by one of them and the payment of a reward to 
him by the other, the law wiU imply a promise by each party to do what is 
to be done by him. Therefore, an action will lie against an innkeeper (or on 
deaidi against his executor) on his implied promise to keep sai^ly tiiie goods 
of his guest.® In case of a breach of promise of marriage the promise need 

14 Gcerdiner v. Moore, (1966)8 WLR 786, 819, 820, 821: (1966)1 All ER 866. 

16 Jagavwra v. Alatoaraea, 46 lA 195. 

16 22 OWN 961 pa 
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18 Turmr v. Sawdon. (1901)2 KB 658: 70 U KB 897. 

19 Co. r. Me Lean, IM 8 Ch. 658. 

^20 ilMie V. Mereanm Btm&i 44 B 474 Pa 

1 itfet V. Tata InMatm Bank, 49 A 674. 

i ‘ Mm^an'v. Reeey, 6 H ie N 2^; see Setn^re/kik r/Coi^jfro^ (1906)2 Hill 89^: 
(1904417) AU ER Rep 48. 
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not 1 m «iqpim btlt^mfty be iaq^Ued frcm the eircuiaiEriniioes of the oaee.^ the 
abe^ce of an «q;»e 0 a contract th«re is no obligation on the part of a landlord 
to pit , {demises into a habital^ eondititm.'* In contracts for the sale of real 
estate, an agreement to make a good title is always in^lied, unless tbe liability 
is expr^ly excluded or the purchaser knew at the time of the contract that a 
good title could not be made."* If parties to a mercantile dispute agree to refer 
their differences to arbitration, and in case of disagreement to the umpire, 
there is an implied contract by the parties jointly to pay the arbitrators and 
the umpire a reasonable remuneration for their services.* In KreU v. Senry,'' 
by a contract A agreed to hire from B a flat on days on which it had been 
announced that the coronation procession would take place and paid a deposit. 
There was no express reference to the procession. As the procession did not 
take place A refused to pay the balance of the rent, B was not entitled to recover 
it, as the view of the procession was the foundation of, i.c., an implied term 
in, the contract. Where the act to be done by a party binding himself under a 
contract can only be done upon something of a corresponding character being 
done by the opposite party, the law will imply a corresponding obligation to do 
the things necessary for the completion of the contract though it be not men- 
tioned therein in express terms.* A contract to do certain work as orders 
should be placed does not bind the other party to place any order nor prevents 
him from having the work done by another.® An agreement by an actor to 
perform at a particular theatre may imply a negative obligation not to perform 
elsewhere.!® Even where there is an implied request to send money by post, 
if the amount be large, the post is not usual means of transacting business of 
this nature; therefore, if the money be lost the sender is liable.!! A liability 
to pay will arise from merely allowing a party to work when it is known that 
the work is not being rendered free.!® In an agreement to repair a car there 
is an implied term that it will be repaired within a reasonable time and the 
repairer will be liable if not repaired within the reasonable time.!* 

3. Trade Usage. — ^When a custom or usage has become developed and has 
acquired a binding character it becomes by implication incorporated into tran- 
sactions.!* A custom to narrow the privilege of a subject must be established 
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i^aar evidence.^** Mo lusd «iid fast mfe eaa be laid dowa xegax^^Jtg ^ 
jj^od for proof of « costom.^^ But, however well established a aaiecieaattte 
usasre <ur practice may be, if it is contrary to natund justice, it camu^ be 
upheld in a court of law.^^ From certain casual transactions usage cannot be 
inferred. It must be pleaded with particularity.^s 

The usage, deemed incorporated by implication into a contract, must be 
shown to be certain and reasonable and so universally acquiesced in that every- 
body in the particular trade knows it or might know it if he took the pains 
to enquire.^* Where the plaintiff supplies a crane on hire to the defendant on 
the basis of a contract over the phone and only the hiring and transport charges 
are agreed but nothing is said about the conditions of hire, the defendants are 
impliedly bound by the conditions used by all firms in the plant-hiring business.^^* 
In construing the meaning of the word 'permanent’ in a contract of service, the 
usage prevailing in the vocation regarding age must be deemed to be part of 
the contract.^ Sometimes the parties do not set down on paper the whole of 
their ccmtract in all its terms, but those only which are necessary to be deter- 
mined in the particular case by specific agreement, leaving to implication all 
those general and unvarying incidents, which a uniform usage would annex, 
unl^ they expressly exclude them. In such a case evidence of trade usage 
is admissible.2 A person dealing with a broker has all the authority which a 
broker usually has in such matters, unless he has notice of the special limitation 
of the broker’s authority.® In a guarantee given in these terms, “in considera- 
tion of you all having at my request agreed to supply and furnish goods to C, 
I do hereby guarantee to you M the sum of £500’’, there is no implied agreement 
uniting the guarantee to goods supplied after it was given.^ The nature of 
the usage may become a material factor in determining whether it can be 
implied in a contract. Thus a stranger has been held not bound by a usage 
which is unreasonable or contrary to law, though it will be binding on those 
who know of it and desire to be bound by it.® Incidents which the parties are 
competent by express stipulation to introduce into their contracts may be annex- 
ed by custom, however recent, provided that it be general, on the ground that 
tb^ are tacitly incorporated in the contract. If the wording of an instrument 
is sudi as to exclude this tacit incorporation, no usage can annex the incident. 
Where the incident is of such a nature that the parties are not themselves 
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ecwailMieiKfc ^ iatroioce bj: coqiMceaa atipulAtl<»pk, no oiiefa iacid^ OKOt be nnnamd 
by tbe tacit otipulatioii arisiag from usage.* The ges^ral pria^ple aiq?eara 
to be that in mercantile documents anyone who wants to make a atipulatipn 
derogating from tiie ordinary law r^rulating the rights of the parties must 
do so in clear language.^ In the absence of my special contract, according to 
mercantile usage where a dealer delivers cotton to the owner of a cotton press, 
properly in the cotton vests in the owner of the pr^; therefore, where the 
cotton delivered is accidentally destroyed by fire, the loss naturally falls on 
the owner.* 


4. Evidence of Trade Usage. — Under S. 92 evideace cannot be given of 
a custom or usage which is repugnant to or inconsistent with the express terms 
of the contract.* An express stipulation in a contract excludes the operation 
of custom.^* Evidence of previous dealings is admissible only for the purpose 
of explaining the terms used in a contract and not to impose on a parly an 
obligation as to which the contract is silent, or to read into it a liability which 
would not otherwise exist.^^ If the parties have used terms which have a 
peculiar meaning, with reference to the peculiar department of trade to which 
the contract relates, different from their plain and popular meaning, the parties 
using those words must be taken to have used them in their peculiar sense.^* 
Evidence of usage is thus admitted only on the principle that the parties who 
made the contract were both cognisant of the usage. No such presumption arises 
if one of the parties be ignorant of such usage or custom.^* But in Sutton v. 
Tatham,^* it was held that a person who employs a broker on the Stock Exchange 
impliedly gives an authority to act in accordance with the rules there established 
though the principal may be ignorant of the rules. To constitute a usage it must 
apply to a place rather than to a firm or estate. Usage prevailing in a parti- 
cular firm can be binding only on those who are acquainted with it and have 
consented to be bound by it. In order that an assignee may be bound by 
such usage it must be shown hot only that it originally entered into and formed 
part of the contract but also that the assignee, and if there had been more 
assignments for value than one, every prior assignee, was, before he to<& the 
assignment, aware of the fact.*® Anybody setting up a local usage must allege 
and prove the incidents of that usage.*® 
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' 5. Ltability to pay totorest*— -Interoat cannot be elahtted upon a debt 

due under a written inetrument unless there has been either an estpress pro- 
naise to pay intorest or such promise as is to be implied from the usage of 
trade.^^ Mercantile usage to pay interest in case of n^tiable instruments has 
been recognised by the Negotiable Instruments Act, S. 80. Interest cannot be 
allowed, as a matter of coarse, in suits for the price of goods sold and delivered. 
It may be allowed where mercantile usage is proved. It may also be awarded 
under the Interest Act after demand,^^ see S. 73, note 38. In the absence of 
a contract, therefore, interest cannot be granted on equitable principles.^* But 
an express contract is not necessary; interest may be allowed even though the 
agreement to pay it be only implied.** Where a transaction between the parties 
is of the nature of a contract or of a quasi-contract, as undoubtedly it is in the 
case of a buyer and a seller, the courts will be justified in allowing interest, even 
where there is no definite contract to pay interest.^ Interest will be due from 
the date of taking possession of the subject matter of the contract and will 
continue until payment.* The mere circumstance of one person having moneys 
in his hands belonging to another, if the debt does not in its nature carry 
interest, will not make him liable, but agents or trustees, if they neglect to 
account properly, will be charged with interest on what they have retained.® 
When in case of a loan there is a promise to repay the principal and interest 
within a certain time, such a stipulation, unless controlled by other parts of 
the instrument, means that interest is to run till payment.^ A mortgagee is 
entitled to the stipulated rate of interest up to the date fixed for repayment, 
unless the case comes under S. 74 of the Usurious Loans Act. As regards 
interest for the period subsequent to the date fixed for payment, when the 
mortgage deed is silent about the payment of interest after the due date, the 
correct rule is that the law raises no presumption either for or against an 
implied intention to pay interest after such date. The determination of the 
quesUon, therefore, rests upon the interpretation of the instrument. The mort- 
gagee may obtain it by way of damages if the stipulated rate be reasonable.® 
No interest can be claimed under a mortgage deed which contains no provision 
for the payment of interest.® Where a security for money payable on a certain 
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day stipalateg for the allowance of a certain rate of interest up to iiie date 
fixed for payment, interest at the same rate is not to be implied to be payable 
afterwards. The stipulated rate of interest may be adopted as a proper measure 
of damages for the subseiiuent delay, if it be a reasonable rate.^ The court 
reduced the subsequent interest on a mortgage from 6 p.c. to 5 p.c.« But where 
the interest was 5% subsequent interest at the same rate was allowed.* 
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CHAPTER n 


Of Contracts, Voidabi^ Contracts and Void 
Agreements 

10. What agreements are ctmtracts.— All agreements are 
contracts if they are made by the free consent of parties com- 
petent to contract, for a lawful consideration and with a lawful 
object, and are not hereby expressly declared to be void. 

Nothing herein contained shall affect any law in force in 
*[India], and not hereby exi)ressly repealed, by which a 
contract is required to be made in writing or in the presence of 
witnesses, or any law relating to the registration of documents. 

1. The section. — A contract has been defined as an agreement enforce- 
able in law. This section sets out the various elements which may affect the 
validity of a contract and thus prevent it from being legally binding or enforce- 
able. The section has to be read along with S. 2. There must be a proposal 
and an acceptance of the proposal in order to constitute an agreement. Such 
an agreement to be legally binding, and result in a valid contract, (1) there 
must be free consent of the parties (Ss. 13-32) ; (2) the parties must be 
competent to contract (Ss. 11, 12) ; (3) the consideration must be lawful (S. 23) ; 
(4) the object must be lawful (Ss. 23-25) ; (5) the agreement must not be 
expressly declared to be void (Ss. 26-30) ; (6) the agreement must comply 
with the provision of any law requiring it to be in writing or attested or 
registered. These various factors, except the last, are discussed in the following 
sections. A fundamental term is to be distinguished from a term laying down 
procedure. Where a term requires the buyer to pay sales-tax, the term is funda- 
mental. A term requiring the sales-tax to be shown separately is procedural. 
The buyer cannot refuse to pay sales-tax if it is not shown as a separate item.^ 

2. In writing.-— Agreements are required to be in writing by various 
statutes. The Companies Act, VII of 1913, requires the memorandum of asso- 
ciation (8. 9), articles of association (S. 19), contracts by companies (S. 88), 
to be in writing. Under the Transfer of Property Act a sale (S. 54), a mort- 
gage (S. 69), a lease (S. 107), an exchange (S. 118), a gift (8, ''128), and a 
transfer of actionable claims (8. 130), must be in writing. Writing is also 
required in the case of the creati<m of a trust by the Trusts Act (8. 6), in the 
case of acknowledgements of barred debts by the Limitation Act (8. 18), in 

case of a subxnission to arbitration by the Arbitration Act (8. 9). Certain, 
nectians of the Statute of Frauds, 29 Car 11 c. 3 which require certain dasses 
ot^acts to be in writing and which were in force in the PresideDcy towns 
ttav|, :liieim r^peded. The Legal Practiticmera Act 18 of 1879 (S. 28) ctoharred a 
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pleater from vecoveribaff a fee fxtm his dient wfemi loo contrBct in writing was 
ma^;^ but 1i»t section baa been repealed by Act 21 of 19S^ (S. 6). Every 
contract made by or mi behalf of a District Board whereof the value exceeds 
Rs. 100 shall be in writing.* There are certain contracts known as ‘hedge 
contracts* which do not require to be in writing but full particulars must be 
set forth of such contracts in pleadings.^ Where a contract is not required to 
be in writing, it is immaterial whether a clause is written, printed or type> 
written. Where written and printed clauses are inconsistent, greater import- 
ance must be attached to the vnritten.* 

3. Registration. — S. 17 of the Registration Act 16 of 1908 mentions the 
documents that are required to be registered. It is not every agreement that 
is binding on a party to it simply because he agreed to it. Where the law 
says that a contract to be effective should be executed in a particular way, $.g., 
by the execution of a registered document duly attested, those formalities cannot 
be dispensed with.* In India there is no room for the operation of the equitable 
doctrine of part performance because the statute law requires “the existence 
of a registered document as essential for the creation of the title except as 
enacted in S. 53 A. T. P. Act. A vendor of immovable property, therefore, 
under an unregistered contract of sale cannot be treated as holding it as a 
trustee for the purchaser.'^ The doctrine applies only where the contract in its 
own nature is enforceable.® A contract for the sale of straw growing on the 
soil confers an interest in land and therefore requires registration.® 

5. Free Consent. — Among Muhammadans marriage is a contract, and 
as is the case with other contracts, freedom of consent in the contracting party 
is one of the essential conditions of its validity. Where each of the contracting 
parties is sui juris, but the so-called con^nt is constrained or involuntary, 
the party so constrained will not be held bound by the resulting contract.^* 


11. Who are competent to coiitract.-“Eyery person is com- 
petent to contract who is of the age of majority according to the 
law to which he is subject, and who is of sound mind, and is not 
disqualified from contracting by any law to which, he is subject 

1. The section. — In the previous section it has been stated that in order 
that a valid contract may be formed it is necessary, inter alia, that the parties 
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msit be eompeti^t to iwiilarect. This section in l&jring down the rale lui to 
competency mentions thiree kinds of disqualifications, namely, those aidsifig from 
(i) minoriiy; iii) insanity; (»it) personal law. The section puts minors and 
persons disqualified by law from contracting on exactly the same footing.^^ A 
person whose property has been taken over by the Court of Wards is inram- 
petent to contract.^ A transaction entered into by a person who is a minor, 
of unsound mind, or disqualified by law, is a mere nullity in law. It cannot be 
turned by any legitimate process into an agreement enforceable by law. It 
cannot be ratified, because there is nothing to ratify. It cannot be made the 
subject-matter of equitable treatment. The section lays down a legal status. 
It enacts what a person must be in order 'to be capable of making any agreement 
recognised by law. The subsequent provisions of the Act can only apply to 
those who are competent to contract. The competency laid down in the section 
is indispensable for the formation of an agreement.^^ The incapacity of a minor 
under the Indian law to bind himself or his estate by a contract its much more 
complete than under the English law.^^ 

2. Age of majority. — The Indian Majority Act, 9 of 1875, S. S, prescribes 
that in the case of persons domiciled in British India “every minor of whose 
person or property or both a guardian, other than a guardian for a suit within 
the meaning of Chapter XXXI of the Code of Civil Procedure, has been or 
shall be appointed or declared by any court of justice before the minor has 
attained the age of 18 years, and every minor of whose property the superin- 
tendence has been or shall be assumed by any Court of Wards before the minor 
has attained that age, shall be deemed to have attained his majority when he 
shall have completed his age of 21 years and not before. Subject as aforesaid, 
every otiber person domiciled in Bfitish India shall be deemed to have attained 
his majority when he shall have completed his age of 18 years and not before”. 
Minority is, therefore, extended to 21 when a guardian, other than a guardian 
for the suit, of a person below 18 has been appointed,^® or of his property 
superintendence has been assumed by the Court of Wards.^* If a guardian has 
been once validly appointed or declared, the minority does not cease till the 
attainmeilt of 21 years, it is immaterial whether the guardian dies or is removed 
or otherwise ceases to act.^^ 

8. Minor’s contract.— >The Act makes it essential (see Ss. 2, 10, 11) 
that all contracting parties should be competent to contract, and expr^sly pro- 
vides that a person, who by reason of infancy is incompetent to contract, cannot 
make a contract within the meaning of the Act (see Ss. 68, 188, 184). The 
question whether a contract of a minor is void or voidable had given rise to 
eonfficting decisions in the past, but as the Privy Council has pointed out in 
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the te ftdiR i g 4SttBd dt M^ori Bift90 v. BhitnnddM,*^ the <QueBtieii .pii^astippoo^ ^e 
ex ig fce ite e of a costrset within meaning ef the Act, so it cannot Arise in 
the case of an infant. Where a minor, therefore, purports to enter into a con- 
trad:, his aheged contract is void and not merely voidable, he being a person 
who is not competent to contract A minor’s contract is not validated by the 
transfer of possession.^** Transfer of property,^® or agreement to transfer pro- 
perty*’ by him, is on the same footing as other contracts and is void. Therefore, 
if, on a fraudulent misrepresentation of age, a minor borrows money on a 
mortgage, the deed will be void ab initio.^ The contract to which a minor 
enters being void is unenforceable against the other party.® There can be no 
decree against a person on a contract made during minority .< Where the consi- 
deration of a bond included a sum borrowed by the mortgagor during his 
minority, held, this sum must be excluded from the amount due under the bond.® 
A bond executed by a minor is void.® An infant is not liable for a trading 
debt.'* Damages for loss of salary caimot be recovered by a minor.® An attorney 
cannot have a personal decree against a minor for costs, but is entitled to have 
a charge declared on the property of the minor for his costs.® An agent is not 
liable on a contract entered into on behalf of a principal who is a minor. The 
contract is wholly void.*® When a person knowingly makes a contract with 
minors, appointing them agents, and the contract of agency subsists for a time, 
the former cannot subsequently allege that the contract is void having been 
made with minors.** A plaintiff lending money to a minor will have to show, 
besides proving the fact of the loan, that the amount was really borrowed for 
legal and justifiable purposes as would bind the minor.*® Where a compromise 
is entered into by the eldest brother of a minor as a bona fide settlement of a 
family dispute, which had been fairly arrived at and had subsequently been 
acted upon by all the parties, it is binding, if no specific fraud affecting the 
compromise is proved and if there be permission of the court to cmnpromise the 
suit on behalf of the minor.*® It is the duty of the court to see that the 
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fntemts of miaotra are i^eta&lidbr proteetad. Wfaea a ccax^romise is «A«ctsd to. 
wtiich a tainor is a pariy, it is of considerable importance tbat the consdeaMsa 
ei the court should be satisfied ihat the compromise is really in the interest of 
the minor.^^ A compromise unenforceable against a minor cannot be treated .as 
binding upon him on the ground that its being set aside would work hardshU^ 
on the adult party. It is also no ground for not setting it aside that it is 
impossible to place the parties in the position in which they were when the 
compromise was effected.^® A consent decree stands on no higher footing than 
a ccmtract between the parties, the court has, therefore, jurisdiction to set aside 
a consent decree upon any ground, such as minority of a parly, which would 
invididate an agreement between the parties.^® A pasmient by a mortgagee to 
a creditor who has advanced money to a minor during his infancy is a good 
consideration,^^ though it has been decided that a mortgage executed by a person 
on attaining majority to pay off a debt contracted during infancy would be 
without consideration.^® A minor cannot be held personally responsible for the 
payment of debts.^® Earlier decisions which held that an infant’s contract was 
voidable,^ or which gave mortgage decrees for the recovery by sums advanced 
to minors on mortgages of house property on the representation that they were 
of age,® may be considered to be overruled by the Privy Council decision in 
Mohori Bibee v. Dhurmodas.^ A mortgage executed by a minor, not in his 
capacity as a manager of a joint Hindu family, is void as against him and 
his estate.^ Damages for loss of salary cannot be recovered from a minor.® 
A man is not liable for inducing a minor to leave her service.® A partition 
made during the minority of one or more of the coparceners is valid, but if 
the partition was unfair or prejudicial to the minor’s interest he might on 
attaining majority by proper proceedings set it aside so far as regards himself,'^ 
but inasmuch as a minor’s contract is void, a partition between a father and 
his minor children has been held to be void.® A minor, therefore, is incapable 
of entering into a valid contract either personally or through an agent.® A 
minor can pay a debt incurred during minority . 1 ® In English law it has been 
held that a suit does not lie for a breach of a promise to marry made by an 
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unless tiiere 1^ bem s fresh premise to marry sftesr attaining age, 
as distinct from ratifiestion of the orifldnal promise, e.g., by fixing ihe weddbig 
day,^* or by such declaration as, ‘*Now 1 may and will marry you as soon a» 
I can”.** A minor is not competent to enter into a valid or binding contract 
to marry. In Mmng Tun v. Ma E^* it was held that ihe contract was not 
binding where the promisor was a minor. The same is the result where the 
promisor is a major but the promisee is a minor. A minor cannot validly acc^ 
a proposal.^^^ These rulings accord with the principle governing a minor’s 
contract; but in a Bombay decision, a minor has been held entitled to maintain 
a suit for damages for breach of contract of marriage made by his father during 
his minority. 

4. Ratification. — A minor’s agreement is void. Being a nullity it has 
no existence in the eye of law. It is, therefore, incapable of ratification,^'^ and 
cannot support a fresh promise by the infant after he has attained majority.^^ 
Accordingly, a promissory note executed by a person on attaining majority, in 
settlement of an earlier one executed by him while a minor, in consideration 
of a sum of money received by him during minority, is bad for want of consi- 
deration.i^ So also, where a minor on attaining majority executed a mortgage 
bond in favour of a creditor for a consideration which represented debts in- 
curred during minority, and also a fresh advance made at the time of the 
mortgage, it has been held that the mortgage was enforceable only to the mctent 
of the fresh advance, the reason being that an infant’s contract being void is 
incapable of ratification on attaining majority.^® Although there can be no 
ratification by an infant after coming of age he may by his conduct be bound 
by the alienation of his property made by his agent.* In Midnapore Zemindary 
Co. v. Abdul, ^ an infant was held estopped from challenging a sale, as he had 
ratified the sale by his act on attaining majority. A contract entered into 
by a guardian is voidable by the minor on attaining majority and not void. 
The minor has full power to ratify such a contract.** Such ratification must 
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!» rwith full knowledge of his rights sfter attaining age,< and in^t bifiaten- 
tinnal.6 The question of ratification can oniy arise in the case aett^ of 

legal guardians.^ _ . 

lo a Tecent EugUeb case it baa been beld that a subioissioji to arbitiatiou 
by an infant is voidable by bim and cannot effectively be ratified, except when 
it relates to the supply of necessaries, a reasonable contract of service, or a 
contract plainly for the infant’s benefit, and then it is binding upon him even 
during infancy, and quite apart from any question of ratification. Thus, where 
a deed of apprenticeship to which an infant is a party contains an arbitration 
clause, that clause cannot be treated as an independent agreement separate 
from the deed, and even assuming that the clause is not beneficial to ttie infant, 
he will, nevertheless, be bound by it if the agreement as a whole is for his 
benefit.^ 

5. EstoppeL — The plain statutory provision that a minor is incompetent 
to incur a contractual debt cannot be overruled by an estoppel.® - The question 
whether a minor, who has made a false representation as to his age, is estopped 
from pleading his minority, was raised but not decided in Mohori Bibee’s cose.® 
Their Lordships observed: “There can be estoppel where the truth of the matter 
is known to both parties, and Their Lordships hold, in accordance with English 
authorities, that a false representation made to a person who knows it to be 
false is not such a fraud as to take away the privilege of infancy.” 

In English law an infant who has made a false representation as to his 
age is not estopped from proving the true fact which, if such an estoppel were 
I)ermitted, would deprive the infant of the protection necessary for his 
security .1® The proposition that there can never be an estoppel against an 
infant is perhaps too broadly formulated and requires qualification in case of 
fraud. As a general rule, however, the doctrine of estoppel is not ordinarily 
applicable to an infant. He cannot also be estopped by the acts or admissions 
of other persons.!^ The law of estoppel must, therefore, be read subject to 
other laws, such as the Contract Act, which expressly provides that he cannot 
be made liable in respect of a contract.’^® Where the law declares a minor’s 
contract to be void, he cannot be made liable by virtue of an estoppel, for 
an estoppel cannot alter the law.^* A minor, therefore, who, falsely representing 
himself to be of age, enters into a contract, is not estopped from setting up 
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A eeaBseq^^tlsr 4oeft not Me for ttie i4eo?iay of taoaey 
paid to Mai tnl^ri^ oa eucb r^)res^tation.>* 

Tlw some question lias been elaborately diseussed in Khan GtU v. Lnkha 
Singh , where it has been pointed out that there is conflict of judicial decisions 
on the point whether S. 116 of the Evidence Act applies to minors. In 
Gadigeppa v. BaJUrngowda,^"* it has been laid down by a Full Bench of the 
Bombay High Court that a minor, who by falsely representing himself to be 
of age has induced a person to enter into a contract, is not estopped from 
pleading his minority, to avoid the contract, in an action founded on the contract. 
The mle against the application of the doctrine of estoppel to a contract, void 
on the ground of infancy, has been adopted by the High Courts of Calcutta, 
of Madras,!^® of Allahabad,*® and of Patna^ and by the Oudh,*, Nagpur,® 
Peshawar^ and Sind® Judicial Commissioners’ Courts. 

6. Restitution. — ^The Privy Council has observed in a leading case® 
that on the rescission or cancellation of a contract the court has an equitable 
discretion, under Ss. 38 and 41 of the Specific Relief Act, if under the circum- 
stances of the case justice so requires, to order the return of the money obtained 
by the minor by fraud. This decision is authority for the proposition that the 
circumstances of a particular case may be such that the court may, on adjudging 
the cancellation of an instrument, require the party to whom such relief is 
granted to make any compensation to the other which justice may require.^ 
There is not a single case of any High Court in India where S. 66 of this Act 
has been applied against a minor, and a decree has been passed against him, 
when he is a defendant, on the ground that his contract has been void.® 

In English law the principle has been thus laid down; “A court of equity 
cannot say that it is equitable to compel a person to pay any money in respect 
of a transaction which as against that person, the legislature has declared to 
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tibtcL*'* Tliis lias been explained to mean that in the absence of fraud an 
infant is not estopped from pleading minority in ansfwer to a suit for the rehEim 
of the money advanced to him during minority. Where a minor has obtained 
money by misrepresenting his age, that amounts to fraud and he may be made 
to refund it, but it is now settled that, in the absence of fraud, he cannot be 
ordered to do so.^** So also where a minor representing himself to be of age 
collected rents and gave receipts, he was held estopped by his conduct from 
recovering again the money once paid to him by instituting a suit through 
his guardian.^^ Similarly it has been held that a minor, who has by false 
and fraudulent misrepresentation as to his age induced others to purchase pro- 
perty from him, is liable in equity to make restitution to the purchaser for 
the benefit he has obtained before he can recover possession of the property 
sold.^^ The law has been thus succinctly stated. An infant is not bound by 
his contract at law, even if he induced the other party to enter into the contract 
by a fraudulent representation that he was of age; but in equity the view 
has been taken that if an infant be old enough to commit a fraud by inducing 
others to think that he is of age, he cannot take advantage of it, and, if the 
court cannot restore the parties to their original footing, the infant will be 
bound as if he were an adult. A false representation of age must, in order 
to create the liability, be an express representation and will not be constituted 
by mere inferences suggested by, or drawn from, the infant’s conduct. Merely 
allowing another person to deal with him as if he were an adult, or merely 
doing acts which only an adult can properly do, is not sufficient. A false 
representation of age may not be. a fraudulent misrepresentation.’^® In Sarada- 
prasad v. Binay,'^* a mortgagee of the estate of a minor was held not entitled 
to compensation from the purchaser of the estate from the minor after he 
had attained majority, because no compensation could have been recovered from 
the minor himself. Although, therefore, an infant will not be allowed to take 
advantage of his own fraud and may be compelled to make specific restitution, 
when that is possible, of anything he has obtained by deceit, no suit to recover 
money obtained by an infant upon a false representation of his age is main* 
tainable.’® Of course, where a minor has not himself received any advantage 
he cannot be ordered to restore anything to the plaintiff.’® A lease to a minor 
is void.”' Where under a contract for the hire of a house an infant undertocdc 
to pay the defendant a sum of money, paid a part and gave a promissory note 
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for iaje baknce» ktM, the pi^iaiseoiy note should be cancelled and the oonthw^ 
set aside, but the infant’s claim for ibe refund of the money paid was not 
allowed. 

When an infant has been paid something and has consumed or used it, 
it is contrary to natural justice that he should recover back the money which 
he has paid.^* Money paid to an infant cannot be recovered.^ An infant 
buying sharra in a limited company and continuing to receive dividends after 
attaining majority is liable as a shareholder.^o 

In Le$lie v. Sheitt,^ the law has been thus laid down: One cannot rrnA^ 
an infant liable for the breach of a contract by changing the form of action 
to one ex delicto,^ No action of deceit lies against an infant for fraudulent 
misrepresentation of his age, “this protection was to be used as a shield not 
as a sword”; an infant, therefore, is liable in tort but not on an improvident 
contract.2 Where an infant obtained an advantage by falsely stating Viin»H«tf 
to be of age, equity required him to restore his ill-gotten gains or to release 
the party deceived from obligations or acts in law induced by the fraud, but 
scrupulously stopped short of enforcing against him a contractual obligation 
entered into while he was an infant, even by means of fraud. Restitution 
stopped where repayment began. This doctrine has been held to be applicable 
in India.^ But as stated in Mohori Bibee’s cose,* in appropriate cases the 
courts in this country are empowered to order restitution by minors on equitable 
grounds. The minor’s liability, however, arises not ex contractu but on 
equitable considerations.^ In Khan Gvl v. Lalcha Singh* the Lahore High Court 
has refused to draw any distinction between restitution of property in specie 
and refund of money, as the discretion given to Courts in India under Ss. 39 
and 41 of the Specific Relief Act is absolutely unfettered. Materials should 
be placed before the Court for coming to the conclusion that justice requires 
it to order to refund of the money by the minor; in the absence of such material 
it is not possible for an appeal court to entertain such a question.’ The Calcutta 
High Court has, however, observed that it is well settled that a plaintiff who 
lends money to a minor cannot base his claim for restitution under S. 66, 
he is not entitied to get any compensation under S. 41 Specific Relief Act, 
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tite minor is not liable in tort^ In spite of the observations of ibe 
Lalmre High Court, the view prevails that the doctrine that a minor may be 
compelled to refund the benefit received by him, when any of his transactions 
is declared to be null and void at his instance, is only applicable to suits for 
possession so far as immovable property is concerned.* 

Where a minor sells property by deliberately misstating his age, he will 
not be entitled to recover the property without refunding the amount received,^® 
Where any property is in the possession of the minor, which he has received 
in consideration of the agreement, whether that part is in specie, or even in 
funds, earmarked or otherwise easy of identification, the Court will compel 
him to restore such property whether the representation of the minor is 
fraudulent or not. Where there are no goods in specie or capable of identi- 
fication, the Court will not compel him to make necessarily compensation in 
part or in whole to the other contracting party But in Gttkibchand v. ChmiUU,^^ 
the opinion has been expressed that a minor borrowing money cannot be ordered 
to refund it, but restitution of property obtained by a minor on a fraudulent 
representation of his age may be ordered. A contract by a minor is void 
ab initio and the question of rescinding the contract under S. 38, or of cancelling 
the instrument under S. 41 of the Specific Relief Act, does not really arise in 
such cases; no relief can, therefore, be granted under those sections. The law 
‘ is the same in the case of contracts of insane persons.^® 

' It has, however, been pointed out^* that “wherever the infant requires as a 
plaintiff the assistance of any court, it will be refused until he has made good 
' his fraudulent representation. Wherever the infant is still in possession of 
any property which he has obtained by his fraud he will be made to restore 
It to its former owner.” But he cannot be made to repay money which he 
,has spent. On the other hand, no question of equity arises where the mortgagee 
Js himself seeking for the recovery of the debt.^® 

* 7. Specific performance. — The minor’s contract being void the agree- 

* ment itself is a nullity, so no question of specific performance can arise. But 
if a contract be entered into on behalf of an infant by one who is competent 
to act, e.g., a certificated guardian, and the contract be for the infant’s benefit, 
specific performance will be allowed.^® Similarly, it has been held that a 
contract made by the managing member of a joint family can be specifically 
enforced, even if there are minor members in the family, provided the transac- 
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tion, if eoattptete, would have bound Ihe taihors.’^^ A minor membM' of a j^t 
family on attaininif age may sue for specific performance of a contract for sale 
of land entered into by the karta of the family Want of mutuality is a 
bar to Ihe specific performance of an executory contract entered into with a 
minor, but it is not a good plea to a suit for rent where the contract is executed, 
i,e., possession has been given to the lessee.^ Where the contract is to the 
detriment of a minor it cannot be specifically enforced.^ The Privy Council^ 
has held that a suit does not lie for specific performance of an arrangement 
entered into by the natural guardian of an infant for the sale of immovable 
property to the infant during his minority. It is not within the competence 
of the guardian of a minor to bind the minor by a contract for the purchase 
of immovable property and the minor cannot obtain specific performance of the 
contract,* unless perhaps the contract is for the minor’s benefit.* There 
cannot be a decree for specific performance against an adult member’s shatn 
of the property where the alienation was of his share as also of t^t of a 
minor coparcener.^ 

8. Conveyances in favour of minors. — Although a sale or mortgage of 
his property by a minor® or lunatic® is void, a duly executed transfer by way 
of sale or mortgage in favour of a minor who has paid the consideration money 
is not void but is enforceable by him or by any other person on his behalf. The 
principle underlying the rule is that while no disability can be incurred by a 
minor, he is not debarred from acquiring a title to anything valuable.’^ The 
law does not regard a minor as incapable of accepting a benefit. Thus he may 
take a gift which implies acceptance, or become a trustee which similarly 
requires acceptance.® He may accept a share in a partnership.® He has accord- 
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been held capable of accepting a promlsBory note.^^ A aior^rage bond 
executed by a person of fuU age in favour of minors as a security for a loism is 
not void and can enforce at their instance.^* A lease to a minor has been 
held to be void,^^ so also a sale of property by the father to his minor son.^’* 
A mortgage made in favour of a joint family is not void because it happens to 
be executed in the name of a member of the family who at the time of the 
mcecution of the mortgage was a minor.^^ When a minor has performed his 
part of a contract for sale and has delivered the goods, he is entitled to maintain 
a suit for the recovery of their price.i^^ Minors have been held entitled to 
recover from the vendor the purchase money paid by them on their being 
ousted from possession by third parties.^o But an agreement to buy, where 
there has been no transfer of the property, is not binding on the minor, so 
it cannot be enforced by the vendor.^'^ The reason has been thus explained. 
An agreement as defined in S. 2 (e) does not necessarily consist of a set of 
promises forming the consideration for each other. If the consideration for 
the promise of an adult be a reciprocal promise by the minor, the agreement is 
void; but if the consideration for it be something that is actually done, there 
is no reason why the result should not be a valid contract.’® 

9. Powers of guardians. — The rule of law is firmly established that 
a minor is not competent to make a contract, and a person who is neither 
appointed the guardian by any court, nor could claim that status under the 
law applicable to the minor, cannot enter into a valid contract on his behalf. 
Such a transaction, if entered into, cannot be upheld as a family settlement.^® 
A de facto guardian caimot start a new business on behalf of the minor as it is 
sure to impose liability on the minor.^® It is beyond the power of a natural 
guardian to impose a personal liability on the ward by a contract or a covenant 
to charge the property of the ward.^ Fathers and mothers are the only natural 
guardians of minors.^* A minor is not liable on a promissory note executed 
by the guardian unless there was a real necessity for its execution or the agent 
was acting for the benefit of the minor’s business.® Minors cannot enter into 
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ft ccaLkact partnenfhiip; -«^en iam entered into such a oentnuit thuroogb 
th)^ guardians the eonbraeta are void.^ A de facto guardian of a Muhammadan 
minor has no power to oonvegr tibe minor’s share,^ but that of a Hindu minor 
can convey it for legal necessity.'’ Whmat a guardian enters into a contract 
and incurs obligations thereby in respect of the estate of the ward, neither the 
estate^ nor the minor on attaining his age, is liable on such a contract, though 
it may be that between the guardian and the infant the former may in a fit 
case show that the estate ought to bear the burden.^ Thus, in the case of a 
loan under a promissory note mcecuted by the mother and guardian of a minor, 
the lender must prove that the sums were borrowed for legal and justifiable 
purposes as would bind the minor, and a lender should make a bom fide enquiry 
as to the necessity of the loan in order to discharge the onus which rests on 
the lender. S. 25 (3) has no application to a case where a debt is not binding 
on the nunor and is not enforceable against him.’^ Where a mortgage that is 
effected of the property of a minor is not the mortgage for which leave was 
given by the court, the mortgage is voidable.^ A de facto guardian cannot bind 
the minor by a settlement which robs the minor of a large part of his property.** 

Where the sale of immovable property by the manager results in a benefit 
to the minor,’® or the act is such as the infant might reasonably have done 
for himself, if of full age,” or there is necessity for the loan,” the infant is 
bound. A contract entered into on behalf of a minor by his guardian and for 
the minor’s benefit is binding; the minor being the person for whose benefit 
the contract was made he is entitled to sue on the contract.’® Where the pro- 
perties solely belonging to a minor were mortgaged by his guardian for the 
purpose of discharging a money decree against the minor and his guardian 
jointly and severally and the minor received the benefit only as to half the amount, 
his liability would be limited to that extent.’* An option to renew in connection 
with a lease of land granted by the uncle to his minor nephew is void.’® 
Payment of an unenforceable debt on behalf of a minor cannot be regarded as 
beneficial to the minor and does not justify an alienation of his property by 
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tiift iraardian.^* But on a bond axeeuted a widow aetiag for bera^ and aa 
guardian of ber minor son for the payment of her deceased husband’s debts, a 
decree can be passed against the estate of the minor.^'^ Where the mother of 
certain minors executed a bond on her own behalf and on behalf of her minor 
sons for a debt which was barred by time, the minors were held not bound 
by the bond.i8 If an administrator sells the property of the minor heir of a 
deceased person the sale is altogether void,^^ so also a sale by the step-mothmr 
to satisfy a mortgage executed by her deceased husband.^*^ The law has been 
settled by the decision of the Judicial Committee in Mir Sanoarjan v. Fakh- 
Tuddin^ to the effect that it is not within the competence of a manager of a 
minor's estate, or within the competence of a guardian of a minor, to bind the 
minor or his estate by a contract for the purchase of immovable property. An 
infant is liable to indemnify the guardian for costs properly incurred in litiga- 
tion.® The remedy of the creditor is against the guardian personally.® It is 
not necessary that a minor should, on attaining majority, institute a suit to 
set aside a transfer effected by his guardian; it is sufficient if he declares his 
will to rescind the transaction by way of defence when an action is brought 
to enforce the transfer against him.* As to the powers of a guardian appointed 
under the Bombay Minor's Act, 20 of 1864, see Maharana Ranmalsingji v. 
VadiMfi 

A compromise by a guardian of a minor of a doubtful claim which is not 
in any way to the detriment of the minor would be binding upon him.® But 
a compromise resulting in the relinquishment of a claim of a joint family which 
includes minors against a person who has been ordered to make certain pay- 
ments by court is not binding on the minors if made without the sanction of 
the court.® A minor being admitted to the benefit of a partnership has been 
explained to mean that a karta cannot create a liability on the property of the 
minor other than his share in the assets of the partnership.® A contract entered 
into on behalf of a minor by his de facto and not de jure guardian is voidable 
and not void.® There is no general rule of law which justifies an inference 
that a guardian, entering into a contract on behalf of a minor son, renders 
himself liable as surety, in the absence of an express stipulation to that effect; 
nor does any presumption arise in such a case that the guardian makes himself 
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peiSQiHilljr liable.^** A Dsiiuir is not liable to ntazn a sum of iwmey paid to this 
guardian as earnest money in respect of a contract of sale of immovable pro- 
perty entered into by bis guardian on bis behalf. u 

10. Minor and adult. — Where in compromise of a suit a minor and an 
adult entered into a bond, by which they agreed to pay a certain sum to the 
plaintiff, it was held the bond was not enforceable against the minor but the 
adult executant was liable for the full amount.^^ On a lease being executed in 
favour of two persons, one major and the other minor, in equal shares, the 
major was held entitled to sue, the contract being divisible.^® Where a joint 
Hindu family consists of major and minor brothers, the alienation of the joint 
ancestral property during the minority of some of the members of the family’ 
by a manager for the payment of a time-barred debt due from the deceased 
father is unjustifled.i* 

11. Liability in tort. — An infant is liable for torts. He cannot be made 

liable for the breach of a contract by changing the form of action to one 
ex delicto, i.e., he cannot be made liable in tort where the cause of action is 
substantially founded on contract.^® A promise to pay a sum of money on 
attaining majority for a liability arising out of a tort committed during infancy 
is binding. Where a suit against father and minor sons was not for damages 
but for wrongful misappropriation of goods a decree cannot be passed against 
the minors.!® : ^ 

12. Personal disqualification. — ^In India the capacity of a woman to 
contract is not affected by her marriage.!® A Hindu female is not on account 
of her sex absolutely disqualified from entering into a contract. Where she 
enters into a contract with the consent or authority of her husband, she acts 
as his agent and binds him by her act. So also does she bind him by her 
contract under certain circumstances. If, however, she enters into a contract 
in the absence of such consent or circumstances, she fails to bind her husband 
by her act. A wife who has voluntarily separated from her husband, without 
any circumstances justifying her separation, is liable to the extent of her 
stridhan for a debt contracted by her, even for necessaries.®® A married woman 
is free to contract without the consent or concurrence of her husband, and 
he is not liable on a contract entered into by her, except where she had express 
authority from her husband or under circumstances of such pressing necessity 

10 aabir v. Farmnd, 50 A 401; see Maida v. Kiahan, 66 A 997. 
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tib&t autiioriiy may implied.^ Thus, where a Hindu marked woman 
and her husband jointly and separately entered into a contract to repay the. 
plaintiff the money which he had advanced, she was assumed to have contracted 
with ref^ence to her stridhm, which is analogous to tbe separate property 
of a married woman in England, and was liable to the plaintiff so far as her 
stridhan extended.^ A disqualified proprietor in Oudh, whose property has been 
taken charge of by the Court of Wards, is incapable of catering into a contract 
relating to property outside Oudh and not within the superintendence of the 
Court of Wards.® But “it is quite competent to a person emerging from a 
state of disability to take up and carry on transactions commenced while he was 
under disability in such a way as to bind himself for the whole”.^ An Act 
like the Oudh Land Revenue Act, 17 of 1876, prohibits a disqualified proprietor 
from creating a charge upon his property but leaves him free to contract.® 
Under the scheme of the Administration of Evacuee Property Ordinance, 1949, 
the custodian merely acts as a statutory agent having power to manage and 
administer the evacuee property and the title of the evacuee remains in 
suspense till the property is restored to him under sec. 16(1) of the correspond- 
ing Act. Therefore he is not incompetent to enter into any agreement to sell.® 
13. Of Sound Mind. — The contract of a lunatic, like that of a minor, is 
void,^ but that does not affect the surety.® 


12. What is a sound mind for the purposes of contracting. — 
A person is said to be of sound mind for the purposes of making 
a contract if, at the time when he makes it, he is capable of 
understanding it and of forming a rational judgment as to its 
effect upon his interests. 

A person who is usually of unsound mind, but occasionally 
of sound mind, may make a contract when he is of sound mind. 

A person who is usually of sound mind, but occasionally of 
unsound mind, may not make a contract when he is of unsound 
mind. 


lUuetrations 

(a) A patient in a lunatic asylum, who is at intervals of sound mind, may 
contract during those intervals. 
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m A Biute maa, viha |» 4Bliriqu8 fever or vrlie U so diw^ tlmt hA cSBtaoi., 
andnn^au^ the toms of a ecrntracli/ or form a ratiitmal jodgmont as to its affect on 
Hs intoreste, cannot contract whilst such d^irium or drunkenness lasts. 

1. Ifie section. — ^This section explains what a sound mind means for l^e 
purpose of contracting. It follows that the contract of a person lacking in 
such an essential element as a sound mind must be void. According to English 
law the contract will be void if the plaintiff was aware of the fact.’'* tinder 
that law the contract of a drunken man is voidable and not void, so it is capable 
of ratification on his becoming sober.’*** 

2. Of sound mind. — The test of unsoundness of mind is whether a person 
is incapable of understanding the business concerned and of forming a rational 
judgment as to its effect upoh his interest. There being a presumption in 
favour of sanity, the person who relies on the unsoundness of mind must prove 
it sufficiently to satisfy this test.** Mere weakness of mind,*® or temporary 
forgetfulness,*® is not sufficient. Although it is not necessary to prove utter 
mental darkness or congenital idiocy,*^ the plaintiff must establish that the 
person was incapable of understanding business and forming a rational judgment 
as to its effect.*® In order to constitute unsoundness of mind, the person 
executing such a deed must be incapable of understanding and acting in the 
ordinary affairs of life; it is not necessary that he should be without any 
glimmering of reason.** When a person owing to drink and debauchery “was 
quite incapable of understanding the contract made by him and of forming a 
rational judgment as to its effects on his interests," he was held to be of unsound 
mind and a claim for refund of the money under S. 65 was disallowed.*’^ The 
fact that the sub-registrar has accepted the document from an executant and 
has duly registered it is prima facie proof that he was not in an intoxicated 
condition when he presented the document for registration.*® “To be of sound 
mind for the purposes of making a contract” a person need not understand all 
the terms of the contract. It is enough for the executant of a legal document 
to understand the nature of the transaction, leaving the details to his lawyer.*® 
Under S. 11 of the Act, as interpreted by the Privy Council in the case of 
Mohari Bihee v. Dhunmdaa,^^ a contract by a lunatic is void.* The contract 
of a lunatic so found by inquisition, so long as the inquisition has not been 


9 Imperial Loan Co. v. Stone. (1892)1 QB 599: (1891-94) All ER Rep 412. 

10 Matthewe v. Baxter, LR 8 Ex 132 ; see Campbell v. Hooper, 24 LJ Ch 644. 

11 Hall V. Warren, 9 Ves 605: (1803-13) All ER Rep 57. 

12 Durga V. Muhammad, 27 A 1 PC. 

13 Sarba v. Manmohan, 1933 C 488. 

14 Tirummagal v. Bamaswami, 1 MHCR 224; Ram v. Jjaljee, 8 C 149; Brew v. 
Nwm. 4 QBD 661: (1874r80) All ER Rep 1144. 

15 Mohammad v. Abdul, 68 IC 372, 877. 

16 BeAl V. Mannin, 8 Bli NSI refd. to in Tirummagal v. Bamaewand, 1 MHCR 214. 

17 Kamola v. Koitra, 15 IC 404. 

18 Kotumal v. Dur Mahomed, 136 IC 525. , 

19 Bafkumar v. Ram, 62 ML7 467 PC aBlnuii^ K C 286. 

29 86 C 589 PC. 



THE IHIHAN COmBJkXX ACT 




0ttp<»»eded,^ or tbe numagement of his properly is c(mmiitted to a comsoittee^ 
evm if made during a lucid interval,* is void, but not the c<mtract of a pexiscm 
not so found.^ 

S. Insanity. — ^The mere existence of a delusion in the mind of a person 
is not suliicient to avoid a contract, even though the delusion is connected wi1& 
the subject-matter of such disposition or contract. The real question for deter- 
mination is whether the delusion affected the disposition or contract.* 

Undue influence and incapacity are totally different issues. A contract 
will be held good when the evidence establishes that a person was in a state 
of mind which showed that he knew what he was doing and that the act which 
he did was one which he intended to do, and that he was capable of under- 
standing the nature and consequences of the act which he had done.* In order 
to annul the authority of an agent partial mental derangement of the principal 
is not enough, his insanity must amount to dementia.^ As to nullity of marriage 
by reason of insanity of one of the parties (see Durham, v. Durham,^ Yarrow v. 
Yarrow ) .® In the absence of fraud it is not legitimate to commute an insufficient 
case of insanity into a complete case of weakness when the type of insanity 
connoted in the evidence is something quite different.^* 

4. At the time of the contract. — ^When it is sought to avoid a document 
on the ground of unsoundness of mind of the executant, it is not enough to 
establish that he used to drink hard and was not generally in a sober state 
of mind, but it must be proved by specific evidence to the effect that at the 
time when the contract was entered into he was of unsound mind in the sense 
stated in the section.*^ Where a person was suffering from a severe form of 
heart disease and senile dementia and had also rheumatism or paralysis, he was 
held to be of sound mind at the time of the transaction in question. The 
question does not depend merely on the belief or disbelief of the witness 
examined before the Court, but depends largely upon the inference to be drawn 
from the evidence.^® That the defendant was before the promise a lunatic is 
no answer to an action for breach of promise to marry.^® Subsequent insanity 
of a party has, in general, no effect on contracts already entered into by him.’^* 
Where the defendant at the time of the contract is of unsound mind, the plaintiff 
is not entitled to a refund of the consideration money paid,; under S. 65 or S. 41 
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at the Spedflc Belief Act, wliare the auit is seizor for rescisi^on oor ViKr 
eaaSeUation of the contract.^<> 

5. Onus. — ^Where the executant is not alleged to be generally insane 
with lucid intervals but rather that he had from time to time attacks of insanity> 
the onus is on the defendant to show that at the time there was un attack of 
insanity which made the executant incapable in law of executing the document.^* 
Where an insane person had lucid intervals the burden of proving that he was 
of unsound mind at the time of the execution of a document is heavily on the 
person challenging the validity of the document.^^ 


13. "Consent” defined. — Two or more persons are said to 
consent when they agree upon the same thing in the same sense, 

1. The section. — This section defines what is meant by consent, the next . 
section states that free consent is necessary in order that a valid contract may 
arise. The section is apparently based on the following observation in Smith 
V. Hughes.^^ “It is essential to the creation of a contract that both parties 
should agree to the same thing in the same sense”. If the parties are not 
ad idem on the subject-matter about which they are negotiating, there is no 
real agreement between them.^® When their minds are directed to different 
objects, or they attach different meanings to the language which they use, it 
is obvious that there is no agreement. “The cases in which this may occur 
are the following: (1) when the misunderstanding relates to the identity of 
the other party to the agreement; (2) when it relates to the nature or terms 
of the transaction; and (3) when it relates to the subject-matter of the agree- 
ment”.“ A party may be taken to have assented if he has so conducted himself 
as to be estopped from denying that he has so assented.^ 

2. Mistake as to the identity of the person.— When one makes a contract 
in which the personality, so to speak, of the particular party contracted wito is 
important for any reason, whether because it is to write a book, or paint a 
picture, or do any work of personal skill, or whether because there is a set-off 
due from that party, no one else is at liberty to step in and maintain that he 
is the party contracted with, that he has written the book, or painted the 
picture, or supplied the goods, and that he is entitled to sue.^ Where a deceitful 
person by imitating the signature of a respectable firm obtained delivery of 
certain goods from the vendor and sold a part to another, the sale was of no 
effect because the purchase by the deceitful person was void in law. The Court 
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tiuu observed: ‘H)f him (1^ deceitful person) they (the veodora) Iniefr aoiMhg^ 
and of him they never thought. With him they never intended to deal. I^eir 
minds never, even for an instant of time, rested upon him and as between him 
and them there was.no consensus of mind which could lead to any agrreement 
or any contract whatever”.* Whether an error in regard to the person with 
whom a contract is entered into destroys the consent and annuls the agreemmit 
has been answered thus: ”This question would be decided by a distinction. 
Whenever the consideration of the person with whom I am willing to contract 
enters as an element into the contract which 1 am willing to make, an error 
with regard to the person destroys my consent and consequently annuls the 

contract On the contrary, when the consideration of the person with whom 

I thought 1 was contracting does not enter at all into the contract, and 1 should 
have been equally willing to make the contract with any person whatever as 
with him with whom I thought I was contracting, the contract ought to stand”.* 
A person who applies for shares in a false or fictitious name and intends to keep 
them is liable as a shareholder,^ but not where that intention is absent.* 

Where a party present and in his own person represents himself to be 
someone else and thereby induces the other party to enter into a contract with 
him, the question arises whether the contract is good; the answer has been 
given in these words: “Jurists have laid down the test to be applied as to 
whether there is such a mistake as to the party as is fatal to there being any 
contract at all, or as to whether there is an intention to contract with a de facto 
physical individual, which constitutes a contract that may be induced by mis- 
representation so as to be voidable but not void”.® In Lewis v. Averay,’’ L sold 
his car to R under a mistaken belief caused by R that R was another person of 
standing on receipt of a cheque which proved to be worthless. The sale was held 
to be voidable and not void and L’s suit for the recovery of the car from A, a 
bona fide purchaser for value was dismissed. Where the plaintiff intended to deal 
with a firm and a person falsely representing himself to be a partner obtained 
delivery of goods from the plaintiff, held, there was no contract with the indi- 
vidual or the firm.* Where the personality of the contracting party is imma- 
terial, or where a party after becoming aware of the mistake treats a contaract 
as subsisting, then the contract is binding.® As to the effect of mistake on a 
contract of marriage, see the discussion of the law in Moss v. Moss.^® 
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S4$; (1918-19) All ER R^ 246 is an illustration oi the other dass of eases 
winse the coniaract was held good. 

7 (1971)8 AU ER 907. « 
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i^tree itlidiitifls, loist owners of & car, ndvertised it for sale. iniliro^ 
dncing himself as H., offered to buy it. When he pulled out his cheque book 
to pay for it, the ffrst plaintiff, conducting the n^otiations for the plaintiffs, 
told him that they expected cash, that they were not prepared to accept payment 
by cheque, and that the proposed sale was cancelled. A. thereupon said that he 
was P.G.M.H., a reputable businessman, living at an address in Caterham, and 
having business interests in Guildford. The plaintiffs had never heard of 
P.G.M.H., but the second plaintiff forthwith went to the local post office andi 
ascertained from the telephone directory that there was such a person as P.G.M JBE., 
living at the address given by the rogue. The second plaintiff told the first 
plaintiff what she had learnt and, as the result of that information, they be- 
lieved that A. was P.G.M.H. and decided to let A. have the car in exchange 
for his cheque. 

A. had nothing whatever to do with the real P.G.M.H., and A.’s cheque 
was dishonoured on presentation. Meanwhile, A. had sold the car to the defen- 
dant, who bought it in good faith. 

On a claim by the plaintiffs against the defendant for the return of the 
car, or alternatively, damages for its conversion, it was held (Devlin L.J. dis- 
senting) that where a person was physically present and negotiating to buy a 
chattel fraudulently assumed the identity of an existing third person, the test 
to determine to whom the offer was addressed was how the promisee ought to 
have interpreted the promise ; applying that test to the present case and treating 
the plaintiffs as the offerers, the offer was made solely to the real P.G!ld.H. A. 
was incapable of accepting it, and the plaintiffs’ mistake, therefore, prevented 
the formation of a contract with A. Accordingly, the plaintiffs’ claim succeeded.^^ 

3. Mistake as regards the nature of the transaction. — A man is ordi- 
narily bound by his written contract. But the question has arisen whether a 
man can set aside a contract which he has executed on the ground that he was 
ignorant of its character or contents. The law has been thus laid down.^® “If 
a blind man, or a man who cannot read, or who has for some reason (not 
Implying negligence) forbears to read, has a written contract falsely read over 
to him, the reader misreading to such a degree that the written contract is of 
a nature altogether different from the contract pretended to be read from the 
paper which the blind or the illiterate man afterwards signs; then, at least, if 
there be no negligence, the signature so obtained is of no force. And it is 
invalid not merely on the ground of fraud where fraud exists, but on the ground 
that the mind of the signer did not accompany the signature; in other words, 
that he never intended to sign, and, therefore, in contemplation of law, never 
did sign the contract to which his name is appended”. The rule does not apply 

11 Ingram v. IMUe, (1960)3 WLB 604 CA. In this decision the dictum of Vitoount 

in Lohe v. Smmtmt, (1927) AC 467, 600, HL was appointed; the ease 
«f PMUp$ V. Brooka, (1919)2 SB 243, was distingushed; and the eases of Har^ 
man v. Booth, (1868)1 HLC 80S, and Cuniy v. Lin^ttty, it U QB 48 I: (1878)8 
AC 469, HL, were otm^ered; See Halsbury, 4th ed., Vol 9, Pares 291, 293. 

12 Fester y. Me. Kitman, LR 4 CP 704, Tllt SO U CP 810; Dagdu y. Sham, 
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to the case of negotiable instniments in order to protect innocent transfek'eea 
for Talue.*“ 

The rule is settled that when a person, whether literate or illiterate, is induced 
to sign a document which is essentially different from a document which he 
intended to execute or thought he was executing when he affixed his signature, 
the document is a nullity, though a person may be estopped from disputing 
it if there be negligence on his part.^^ Where a written contract has been 
signed by the parties, the party who alleges that it has been erroneously recorded 
and that he has signed it under a mistake must establish the facts beyond 
all. doubt. Where, however, parties have made an agreement and one party 
records it erroneously, the other party, if he knows at the time that there is an 
error, acts fraudulently if he seeks to take advantage of that error, so he cannot 
be allowed to enforce it.*'^ Where a broker signs bought and sold notes mate- 
rially different from each other there is no contract.^® There is a presumption 
of law that when a man signs a deed he is acquainted with its contents.^’ A 
document is a nullity where the executant signed it on the first page but not 
on other pages, as he discovered that the document was not in accordance 
with the terms which had previously been agreed upon. Such a document has 
no effect on title to property and does not require to be set aside or cancelled.^* 
But it is not necessary for a vendor to understand all the terms of an agreement 
for sale prepared and approved by his lawyer. “It is enough for the executant 
of a legal document to understand the nature of the transaction, leaving the 
details to his lawyers”. “Disputes about the dispositions and contracts of people of 
advanced age and failing powers are always difficult cases to decide”.^* So where 
a man executed a deed and signed on the back of a receipt for money relying 
solely on the representations of his solicitor, he was held bound by his acts.®® 
Where a person chooses to entrust his agent with a blank paper duly 
stamped as a bond, signed and sealed by himself, in order that the instrument 
may be duly drawn up and money raised upon it for his own benefit, if the 
instrument is afterwards drawn up and money obtained upon it from persons 
who have no reason to doubt the bona, fides of the transaction, in the absence 
of any evidence to the contrary that the bond was not drawn in accordance with 
tke obligor’s wishes and instructions, he will be bound by the bond as actually 
drawn up. The rule is the same in the case of a bill of exchange or promissory 
note, in which case an endorsement made before the instrument is drawn renders 


15 See Carlisle & CtmherUmd Banking Co. v. Bragg, (1911)1 KB 489, 494 : 80 
U KB 472. 

14 Oriental Banking Corpn. v. Fleming, S B 242, 266, 267; Hem v. Bhagwat, 80 IC 
67; Bagot v. Clurpman, <1907)2 Ch. 222 : 76 LJ Ch. S23; Chaplin v. Brammdtl, 
(1908) 1 KB 233: 77 U KB 366. 

i|l , '^irne v. Avery, 88 OWN Garrard v. Frankel, 80 Beav 443: 81 W Ch. 604. 

16 "Grant v. Fletd^, 5 B ft C 

17 Be Cooiwr. W Cli, D, Sill 629. 

1)) Bemlnt V. Krieto, 80 C. 483. 

iB Saj tCumar v. 84 Bqm.' iM B26 
» Bmter v. WoBhr. LB 7 Ol 78: 4i IiT m 
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the/eadjorser liabte f cqr any amount warranted by tbe stamp wbidt may aftmrwidids 
be filled up on tbe face of tiie bill.^ 

Where a steamer was chartered to sail from "Jedda IS days after 
the Haj'^ and the defendant inserted the date “the 10th August 1892“, which 
was accepted by the plaintiff in the belief that it corresponded with the 15th 
day after the Haj, there was no contract.^ Similarly where in a contract a 
party inserted a term in Chinese character if the other party, not understandinsr 
Chinese, assented to the term, he was not bound by it.* 

As to the case of jmrdanashin ladies, see S. 16, note. 

There is another class of cases where some of the terms of a proposal appear 
on the face of it and others do not, and the question arises how far an 
acceptor is bound by the terms of which he is not aware; the result of the 
decisions is that if the acceptor is not aware of the existence of the conditions 
or his attention is not sufficiently drawn to them he will not be bound by them.'* 

4. Mistake as to the subject-matter of the contracts — ^The law ‘with 
regard to the defects in the subject-matter of a contract has been thus stated: 
If the vendor, at the time of the contract, does not know of the existing defect 
in the estate, the court will enforce the contract, otherwise, perhaps, if the 
defect be known to the vendor, and is one which a provident purchaser could 
not discover. The law is the same where the value is affected by a nuisance 
in the neighbourhood.® Where a broker, employed both by seller and buyer, 
negotiates a sale, but by mistake delivers to the parties sale notes differently 
describing the goods, no contract can arise.® Where the defendant ordered the 
plaintiff by wire to send three rifles, by mistake the telegraph clerk telegraphed 
the word ‘the', and 350 rifles were sent there was no contract between the parties.^ 
An ambiguity in a message sent by a telegraphic code is fatal to the formation 
of a contract.® In Smidt v. Tiden^ a charter-party agreement did not create a 
contract because each of the parties acted under a mistake. The plaintiff, the 
master of the vessel, supposed that a bill of lading which he signed referred 
to his charter-party with the broker, while the defendant supposed that it referred 
to another document. In Raffleg v. Winchelhavs^^ there was no contract because 
the minds of the parties were not at one as there were two boats of the same 
name. But a mistake as to the name of a vessel in a contract of insurance was 
held not to defeat the contract where the policy designated the subject with 


1 Wahiduwiiesta v. Surjadass, 6 C 39; but see Ruben v. Great Fingal ConeoUdaied, 
(1904)2 KB 712; (1904-07) All ER Rep 460; Wkitechurch v. Cavanagh. 1902 
AC 117. 

2 Haji Abdul v. Bombay & Persia S. N. Co., 16 B 561. 

3 Ah Shaia v. Mootkia, 27 C 403. 

4 Richardson v. Rownbree, 1894 AC 217: 63 IJ QB 283 fold in Marriott v. Kaoword, 
(1909)2 KB 987: U KB 114; see S. 4. 

5 . Lueae v. James, 7 Hare 410, 418; see Halbury, 4th ed., Vol. 9 Faia 294. 

6 Thornton v. Kempster, 5 Taunt 786; 128 ER 901. 

7 Henkel v. Pape, LB 6 Ex. 7 : ^ XJ Ex. 15. 

8 Fuie* V. WiUums. 1900 AC 177: 69 U PC 17. 

9 LB 9 QB 446. . 

10 2 #1iC 906, 
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#afflcie&t certainty or suggested the means of doing it.“ Whmre a bfA is aeie^ 
to be given on one firm, but is actually drawn on anoi^er iihere is no eonsent;^ 
but a party may be disentitled from, recovering owing to his negligence if he 
keeps the bill and the position of the parties is altered.^^ Where the parties 
are not ad idem as to the subject-matter of a proposed sale, there can be no 
contract of bargain and sale.^* Where the parties purport to enter into a con- 
tract on bought and sold notes according to the form prescribed by the by-laws 
of Jute and Hessian Exchange, the contract cannot be regarded as a concluded 
contract if there are discrepancies between the bought and sold notes.^* 

14. "Free consent” defined. — Consent is said to be free when 
it is not caused by — 

(1) coercion, as defined in Section 15, or 

(2) undue influence, as defined in Section 16, or 

(3j fraud, as defined in Section 17, or 

(4) misrepresentation, as defined in Section 18, or 

(5) mistake, subject to the provisions of Sections 20, 21 and 

22 . 

Consent is said to be so caused when it would not have been 
given but for the existence of such coercion, undue influence, 
fraud, misrepresentation or mistake. 

The section. — The section does not state the effect on a contract of a 
consent which is not free. For that purpose reference has to be made to 
Ss. 19-21 which deal with the effects of the various elements mentioned in this 
section, dements which vitiate consent by preventing it from being free. 


15. "Coercion” defined. — "Coercion” is the committing or 
threatening to commit any act forbidden bjj^ the Indian Penal 
Code (XLV of 1860), or the unlawful detaining, or threatening 
to detain, any ijroperty, to the prejudice of any person whatever 
with the intention of causing any person to enter into an agree- 
ment 

Explanation . — It is immaterial whether the Indian Penal 
Code (aLV of 1860) is or is not in force in the place where the 
coercion is employed. 


lUmtration 


A, on board an English ship on the high seas, causes B to enter into an agree- 
ment by an act amonnting to criminal intimidation under the Indian Penal,, Code 
(XLV of 1860). 


Xt; jealdst v. Padfie Ineef. ho., LB 6 QB 6T4, 686. 

18 Nightingale Faceu&a, 4 A ‘ . 

ii Seriven. Broe. v. BUniteg, <19l4)8 KB 664. 

14 Fort OoUter Inditeitriee y. Sefkia MermutUe, jUB 1968 8C 18861 
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«ftav4(«v^ sues B &>p breadt of contnu^ . 

, A baa onpkijred eoerdoa, although his act is not an offence by the lav off EnglanA 
and althoi^'h section 606 of the Indian Benal Code (XLV of 1860) vas jmt in force 
at the time when or place where the act was done. 

1. Coercimi under English and Indian law. — ^The section has to be read 
along with Ss. 18 and 14 in order to understand it. The first principle of 
contract is that there should be voluntary consent to it. Duress in English law 
is limited to the duress of the person. It must consist of threat of personal 
violence, i.e., concern the safety of the person of a man, and not his house or 
goods. If a debt really exists the right to sue for it must be upheld, even 
though there may have been a threat by the creditor of criminal proceedings.^^ 

Duress may be physical or moral. The fear caused must be real. A threat 
to prosecute may not amount to coercion.^® Thus, a bond given by a person 
illegally arrested to avoid imprisonment where the obligee has no authority to 
release is void.^^ The Indian law is wider. Apparently when the legislature 
was considering the matter for the purpose of applying the law to India, they 
thought it right to extend it beyond the law of England to unlawfully detaining 
or threatening to detain any property.’® In order that there may be coercion 
by detention of goods, the detention must be unlawful, and it must be shown 
that it was effected with the intention of causing the other party to enter into 
the agreement.’® Where by the seizure of a part of the estate of a deceased 
person, a claimant induced the widow of the deceased to execute a bond in his 
favour, the detention being unlawful, the bond could not be sued upon.®® Where 
there was obstruction to the removal of the corpse of her husband until a certain 
adoption was made by the widow, the adoption could not be valid.’ 

2. Any act. . . .Penal Code. — The test thus provided cannot but be regard- 
ed as arbitrary and not as intended to promote any general policy. Thus, the 
Madras High Court was divided in its opinion whether a threat to commit 
suicide amounted to coercion and rendered a deed executed under such threat 
voidable. The majority held that the deed was voidable.® Acts of an agent 
of a party under duress are voidable like those of the principal. Thus, where 
A was confined in a lunatic asylum, while proceedings in lunacy were pending 
against her at the instance of her daughter, counsel for both sides entered into 
an agreement that she should be released in consideration of her giving up certain 
title deeds, the agreement was held to be void.® An agreement entered into 
under duress cannot be set aside by the party coerced if he has voluntarily acted 
upon the agreement with knowledge of all the facts.® An agreement to refef 

15 Flowar v. Sadlar, 10 QBD 672. 

16 L. dt L. Iwte*. Co. v. Binoy, 1946 C 218. 

17 Peaten v. Popham, 9 East 416 f.n. 

18 Stone Co. v. Hyem, 27 GU 78. 

^m^ftoornal V. HaridoB, 7 IG 696. 

20 p[Ut Maunff v. Take, 66 IG 741. 

1 Bta^fmayakainmd v. Atuw, 18 M 21A 

2 Ammimtiu v. Seehanmut, 41 H 83; ChSkkam v. Chikkam, ,82 HU 494. 

8 CHimmiew J«m., 11 Ad. ft El. QBEiB ^.12.,. . , , 

4 w BsadeC 80 Ch. 1: 17 U QB m-. E» 418. 
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matters in dispute to arbitration during the pendency of criminal pirocee4is^ 
and in fear of their continuance is not void on the ground of coercion, Ijiough 
it may be challenged as being in part for an unlawful consideration.* 

3. Any person whatever. — ^These words have 'been used advisedly to 
indicate that the act need not be to the prejudice of the person entering into 
the contract. The words “to the prejudice of any person whatever” relate both to 
tile committing or threatening to commit an act forbidden by the Penal Code and 
to the lawful detaining or threatening to detain property. Suicide and an 
attempt to commit suicide are acts forbiddmi by the Penal Code though the 
former cannot be punished. The threat need not proceed from the party to the 
agreement.* The line between coercion (S. 16) and undue influence (S. 16) is 
sometimes thin and it is possible to conceive of cases where the acts might 
fall under both heads.^ 

4. Coercion, illustrations of. — ^Where an agent refused to hand over the 
account books, etc., of the business at the end of his term of office to a new 
agent sent in his place, unless the principal gave him a release from all liabilities, 
and such a release had to be given before the new agent could get the books, 
etc., but the old agent still withheld some property, the deed of release was 
voidable at the instance of the principal, but in this case there was a valid 
ratification of the release by reason of the statement made by the principal’s 
counsel in court.* Where a contract was made in France under coercion, but 
was not affected by the French law, the English Court, where the action was 
brought, declined to enforce it, as it was in contravention of an essential principle 
of justice or morality.® To obtain money under a threat of any kind, or to 
attempt to do it, is no doubt an immoral action; but to make it indictable, 
the threat must be of such a nature as is calculated to overcome a firm and 
prudent mind.^* Where a servant girl against her will and in spite of her 
protest had to submit herself to be examined by a doctor at the dictate of her 
mistress, held, there was no evidence of coercion.^^ Where under the pretence 
of going to an afternoon service A told B outside the church, “you must come 
into the church and marry me or I will blow my brains out,” and B accordingly 
opt of fear went into the church where the ceremony of marriage was performed, 
the marriage was binding as there was no threat of violence to the lady, “the 
principles which regulate the validity of solemn contracts must not be strained 
to meet hard cases, least of all when the contract in question is one of 
marriage”.’® A judgment*debtor, who was arrested in execution of a decree 
made against him by a court which had no jurisdiction to make it, gave the 
decree«hoIder a bond for the amount of the decree in order that hq might be 

6 Urobardhtm v. Jaikriahen, 22 A 224; see WUUams v. Bayley, LR 1 HL 200: 

<1861-73) All ER Rep 227. 

. 6. Bee AideaH v. Jaikisore, 16 IC 344. 
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released from each artest, h«M that bond was void becanse trivra uxfdsr 
duresB.^^ But tbe trend of modem decisions in England is different. Thus 
where a suit was pending against A for the recovery of a sum, and 8ubae> 
quently A was arrested, while in the custody of the sheriff under a writ duly 
issued in that action, he promised to pay the plaintiff a sum for the debt with 
interest and costs in consideration of his discharge out of the custody, the 
promise was held to be binding. “For ought that appears,’' the Court observed, 
“that arrest was legal and the party was in lawful custody; this is not therefore 
a case under duress”. Where a creditor obtained a warrant for the arrest of a 
debtor but told the sheriff’s officer that if he got a certain instrument he was 
not to proceed any further with the writ, and the officer, by holding out a 
threat of arrest, got the instrument and delivered it to the creditor, heU, the 
document was obtained under duress because there was a gross and scandalous 
abuse of the process of the court in procuring it.^® When a person who has refused 
to convey the equity of redemption except on certain terms has unlawfully 
detained or threatened to detain any property he is not guilty of coercion.^® 
Money paid to a trade association in order that it may not put on a stop list 
the name of a person who has infringed its rule is not paid under duress 
and so is irrecoverable.^^ Money paid under protest is paid under undue 
pressure and can be recovered.^® 

S. Onus. — The burden lies on the plaintiff to prove pressure or undue 
influence and when neither of these has been substantiated, an action cannot 
be maintained to have the transaction set aside. Where, however, the parties 
stand in a fiduciary relation to each other, the onus is cast upon the defendant 
to support the contract.^® Where threats of bodily harm are made by one 
party against the other, no burden lies on the party threatened to show that 
but for threats no agreement would have been made by him; agreement is 
voidable unless the party who made threats can show that threats contributed 
nothing to the other party’s decision to enter agreement.®® 

16. “Undue influence” defined.— (1) A contract is said to be 
induced by “undue influence” where the relations subsisting 
between the parties are such that one of the parties is in a 
position to dominate the will of the other and uses that position 
to obtain an unfair advantage over the other. 

(2) In particular and without prejudice to the generality of 
the foregoing principle, a person is deemed to be in a position to 
dominate tihe will of another — 

(a) where he holds a real or apparent authority over the 

13 Bonda v. Banspat, 4 A 362. 

14 Smith V. Montmtk. 13 M & W 427: 14 U Ex 22: 163 EE 178: 2 Dow & L 368. 
16 Grainger v. Hitt. 7 UCP 86. 

16 Bengal Stom Co. v. Hyam, 27 CU 78. 

17 V. Chifton. (1»28)2 KB 806: (1928) All EE Eep 36. 

18 Fraser V. Pondtobury, 81 XJCP 4. , 

19 AfdCbkilUs V. Sfubm, 66 LT 691. 

20 Barton y. (1976)2 AU EE 466 EC. 
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ot^€r, or where he stands iii a fiduciary relation to 
the other; er 

(b) where he makes a contract with a person whose 
mental capacity is temporarily or permanently affect- 
ed by reason of age, illness, or mental or bodily 
distress. 

(3) Where a person, who is in a position to dominate the 
will of another, enters into a contract with him, and the transac- 
tion appears, on the face of it or on the evidence adduced, to be 
unconscionable, the burden of proving that such contract was 
hot Induced by undue influence shall lie upon the person in a 
position to dominate the will of the other. 

Nothing in this sub-section shall affect the provisions of 
section III of the Indian Evidence Act, 1872 (I of 1872). 

Illustrations 

(a), A liaving' advanced money to his son, B, during his minority, upon B’s 
coming of age obtains, by misuse of parental influence, a bond from B for a greater 
amount than the sum due in respect of the advance. A employs undue influence, 

i,b) A, a man enfeebled by disease or age, is induced, by B’s influence over 
him as his medical attendant, to agree to pay B an unreasonable sum for his 
professional .services. B mnploys undue influence. 

(c) A, being in debt to B, the moneylender of his village, contracts a fresh 
It»an on terms which appear to be unconscionable. It lies on B to prove that the 
contract was not induced by undue influence. 

(d) A applies to a banker for a loan at a time when there is stringency in the 
money ' market. The banker declines to make the loan except at an unusually high 
rate of interest. A accepts the loan <m these terms. This is a transaction in the 
ordinary course of business, and the contract is not induced by undue influence. 


1. Amendment. — ^The present section has been substituted by the 
Amending Act VI of 1899 S. 2. The original section was as follows: — 

'Undue influence' is said to be employed in the following cases: — 

(1) When a person in whom confidence is reposed by another, or who 
holds a real or apparent authority over that other, makes use of such confidence 
er authority for the purpose of obtaining an advantage over that other, which, 

for such confidmice or authoriiy, he could not have obtained; 

(2) When a person whose mind is enfeebled by old age, illness, or mental 
car bodily distress, is so treated as to make him c<msent to that, to which, but 
for such treatment, he would not have consented, although such treatment may 
apt amount to coercion. 

2. 'Hie 8ectlmi.^A person standing in a near relationship, in which 
mothority or influence may be supposed to odst, cannot hold a gift without 
itt^ng it dear that tim intiptUm to make it was not ^ result of his influence. 
.iCte relationship does not ff; itself prsdude the making of the gift hut ^ 

Hes on the doim to show that there, Was so sv^' Ikflaeaei as to tfap 
the gift. . doime ^ diedtori^ the Imriiaa iflcukdient on hhW 
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hy shofHi^ that, tibe v^ektUonaMp notwithstaaMiiiv, tiie ^sar Imetr cottiideMF 
what ha 'Waa dpisg aii4f actac} of Ma own comidete free wiH The courts hare 
ra{u^ to enunarate exhauslavtiy the cases in which the presumption of undue 
influence will pnma facie be made,i or even to define it* The opinion has been 
expressed that the section, as it now stands, requires that the undue infilueace 
should proceed from a party to the suit and that the language of the section 
is in this respect narrower than that of the section for which it was substituted; 
but the undue influence which may affect a purdanashin lady’s understanding 
of a document may proceed from a third party.* Questions as to undue in- 
fluence, unconscionable bargains, and dealing with expectant heirs must be 
decided on the provisions of this section and on them alone. The principle 
upon which the English Courts of equity deal with similar questions are entirely 
inapplicable.^ The equitable jurisdiction based on undue influence is only a 
development of the principle of relief on the ground of fraud.* The section 
deals in terms with the exercise of undue influence by third parties in conspiracy 
with or through the agency of others.* Iiastly, the general principle must 
not be lost sight of that the period at which the court is to examine the contract 
between the parties is the time when they contracted. Where the transaction, 
when originally entered into, was fair and reasonable, and there was no undue 
advantage taken, nothing suppressed, nothing mistaken, the court cannot grant 
any relief to either party 

The section does not come into operation unless an unfair advantage has 
been obtained in inducing a contract. But it does not cover every case where 
an unfair advantage has been obtained. It is restricted to cases where the 
relations subsisting between the parties are such that one of the parties is in 
a position to dominate the will of the other and that position has been used 
to obtain an unfair advantage. This is the effect of sub-s. (1). Sub-s. (2) 
states who is to be deemed to be a person in a position to dominate the will 
of another. Sub-s. (3) deals with the burden of proof. It only comes into 
operation when (i) the transaction on the face of it or on the evidence adduced 
appears to be unconscionable, and (ti) the contract has been entered into by 
a person who is in a position to dominate the will of another. The section 
cannot be brought into operation (1) unless there is a person who is in .a 
position to dominate the will of the other, and (2) unless he has obtained an 
unfair advantage or has entered into a transaction that appears on the face 
of it or on the evidence adduced to be unconscionable.* To establish a case of 
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undue influence* it is not sufficient to raise ain atotospbi^ of suspie^, but 
there must be clear and definite evidence of the case propounded.* A person 
is said to dominate the will of another when he holds a real or apparent 
authority over the other, specially in the case in which the other person is one 
whose mental capacity is affected by reason of age, illness, bodily or mental 
distress.^* 

3. Undue influence. — The doctrine of undue influence was evolved by 
the Courts in England for granting protection against transactions procured 
by the exercise of insiduous forms of influence, spiritual and temporal. The 
doctrine applies to acts of bounty as well as to other transactions in which 
one party by exercising his position of dominance obtains an unfair advantage 
over another. The Indian Contract Act is founded substantially on the rules 
of English law. 

A transaction may be vitiated on account of undue influence where the 
relations between the parties are such that one of them is in a position to 
dominate the will of the other and he uses his position to obtain an unfair 
advantage over the other. It is manifest that both the conditions have 
ordinarily to be established by the person seeking to avoid the transaction; 
he has to prove (o) that the other party to a transaction was in a position 
to dominate his will and (b) that the other party had obtained an unfair 
advantage by using that position. 

Sub-section (2) lays down a special presumption that a person is deemed 
to be in a position to dominate the will of another (t) where he holds a real or 
apparent authority over the other, or (ii) where he stands in a fiduciary relation 
to the other or (in) where he enters into a transaction with a person whose 
mental capacity is temporarily or permanently affected by reason of age, illness 
or mental or bodily distress. Where it is proved that a person is in a position 
to dominate the will of another (such proof being furnished either by evidence 
or by the presumption arising under sub-section (2) ) and he enters into a 
transaction with that other person which on the face of it or on the evidence 
adduced, appears to be unconscionable the burden of proving that the transac- 
tion was not induced by undue influence lies upon the person in a position to 
dominate the will of the other. But sub-section (3) has manifestly a limited 
application; the presumption will only arise if it is established by evidence 
that the party who had obtained the benefit of a transaction was in a position 
to dominate the will of the other and that the transaction is shown to be un- 
conscionable. If either of these two conditions is not fulfilled the presumption 
of undue influence will not arise and the burden will not shift.» 

Courts of equity have never set aside gifts on the ground of the folly, 
improvidence or want of foresight on the part of donors. The courts have 
always repudiated such jurisdiction. On the olber hand, to protect people from 
^ng forced, tricked, or misled, in any way by others into parting with their 
j^perty is one of the most legitimate objects of all laws; and the equitable 
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docbtine of u»dtte lafloooee has grovm out of aud been developed bjr tbe aeoesai^y 
of grspiding witii the ihsiduous fonns of spiritual tyranny and with the infinite 
varieties of fraud.^’ Principles followed by Courts of Equity in <»se of agree- 
ments induced by undue influence, fraud, etc., are equally applicable to India.^^ 
]n this case it has been laid down that a gift, to be set aside on the ground of 
undue influence, must fall within one or other of these two groups: — 

(1) Gases in which there have been some unfair and improper conduct, 
some coercion from outside, some overreaching, some form of cheating and 
generaUy, though not always, some personal advantage obtained by a donee placed 
in some close and confidential relation to the donor. In such cases the court 
must be satisfied that the gift was the result of influence expressly used by 
the donee for the purpose, and the Court sets aside the gift acting on the 
principle that no one shall be allowed to retain any benefit arising from his 
own fraud. 

(2) The second group consists of cases in which the position of the donor 
to the donee has been such that it has been the duty of the donee to advise 
the donor, or even to manage his property for him. In such cases the court 
throws upon the donee the burden of proving that he has not abused his 
position, and of proving that the gift made to him has not been brought about 
by any undue influence on his part. In this class of cases it has been considered 
necessary to show that the donor had independent advice and was rmnoved from 
the influence when the gift to him was made. 

The question therefore is not whether the donor knew what he was doing 
but how the intention was produced; though the donor was well aware of 
what he did, yet if his disposition to do it was produced by undue influence, 
the transaction would be set aside.^* The protection of the court is not con- 
fined to cases of a strictly fiduciary character, e.g., to guardian and ward, to 
solicitor and client, or trustee and cestui gue trust. The principle applies to 
every case where influence is acquired or abused, where confidence is reposed 
and betrayed.^® In cases of merely trifling gifts the court would not interfere, 
but with regard to all other gifts it may be laid down as a general rule that 
persons standing in a confidential relation towards others cannot entitle 
themselves to hold benefits which those others may have conferred upon them, 
unless they can show to the satisfaction of the court that the person by whom 
the benefits have been conferred had competent and independent advice in con- 
ferring them.** The rule is intended to secure the execution of the du^, which 
a person holding a fiduciary position takes upon himself to perform and, 
therefore, has no application in the case of a dealing unconnected with the 

12 AUtmrd V. Skinner. 36 Gh. D 145: (1886-90) All ER Rep 90. 

13 Rama v. Mayikham, 1935 M 726. 

14 Heghtm v. Hoghton. 16 Beav. 278 : 21 U CH 482 : 61 ER 646 cited in Atteard 

V. Skitmer, 36 Cb. D 160: (1886-90) AU ER Rep 90. 

16 Smith v.Kag. 7 HWJ 760, 779; 11 ER 299 HL: 80 I& Ch. 46. 

16 Rh0d*t V. Rate, m 1 Ch. 262: (1861-78) All ER Rep 805 fold ip LUee y, Terry, 
QB m: (1896-99) All ER Rep 1018. 



dttlgr, «^., the ha» never be^ api^ied to a purebase by a mjinrtffairMi from 
ibe nortgagor.^^ 

Courts have never attempted to set aside contracts sh> 4 >ly because tb^ 
have been iUnconsidered or foolish, but what the courts do is to see that where 
one person is so situated as to be under the control and influence of anothar, 
such other does not unfairly exercise the influence and control :l^or the 
advantage of himself, or of some object in which he is interested, unless he 
can give clear and cogent proof that the transaction complained of was such 
as the law would support and recognise. The courts have always placed the 
burden of sustaining the transaction upon the party benefited by it.i® A 
covenant in a mortgage deed fixing 58 years for redemption is not, in the 
absence of fraud or duress, void on the ground of being hard and unconscion- 
able.^* Not only should there be evidence of general undue influence but there 
should be specific evidence that the transaction in question was brought about 
by undue influence.*® Where a liability is acknowledged or renewed very often 
it cannot be said to be tainted with undue influence.^ Where a loan was granted 
only after an acknowledgement was made by the borrower of his indebtedness 
on a hatchita executed in the previous year, this did not establish that consent 
was caused by undue influence.* The mere fact that a party to an agreement 
has a very strong motive for executing a document does not raise a presump- 
tion that he has been unduly influenced.® The test to determine whether a 
compromise is vitiated by undue influence is not that the defendant had no 
other option but to accept it.^ A promise extracted by a threat to prosecute 
is vitiated by undue influence.® A finding that a document has been executed 
owing to undue influence is not a pure finding of fact but is rather a legal 
inference from the facts of the case.® 

4. Inadequacy of consideration. — ^The amendment of the section has not 
effected any change in the law. “Inadequacy of consideration in conjunction 
with, the circumstances of indebtedness and ignorance were facts from which 
it would have been permissible before the amendment of the Contract Act to 
infer the use of undue influence as it would be since that amendment”.* But 
the fact that a person is obliged to part with his property for what he considers 
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an dnMtoly low prijSo on accoti^ of hie pi«ssini;. ]iee6aeitioi is not a {ppoond »:&«* 
hollas tlust the eontract ut vitiated by undue izdlueoce.* But in an English 
case, it has been laid diown that if a purchase is nxade from a poor and ignorant 
man at a considerable undervalue, the vendor having no independent advice, 
a court of equity will set aside the transaction,^ The circumstance of poverty 
and ignorance of the vendor and absence of independent advice throw upon 
the purchaser, when the transaction is impeached, the onus of proving that the 
purchase was “fair, just and reasonable”.^** Mere inadequacy of price is no 
ground of relief in equity or at law where the parties are on equal terms. 
But if the court of equity finds that the parties did not meet on equal terms, that 
the vendor was in distressed circumstances and that advantage was taken of 
that distress, it will avoid the contract.^^ Inadequacy does not defeat title, 
but may go to show the deed to be the result of undue influence.*** A poor 
man in need of money was made to buy property at ten times its value in return 
for a loan to enable him to conduct litigation, held, the transaction could not 
stand. But inadequacy of value in itself is not a suflicient ground for avoiding 
a sale.*® 

5. ' Undue influmice and coercion. — “To be undue influence in the eye of 
the law there must be — ^to sum it up in a word — coercion. It is only when the 
will of the person. . . .is coerced into doing that which he or she does not desire 
to do, that it is undue influence”.** “It is sufficient to say that, allowing a 
fair latitude of construction, they must range themselves under one or other 
of those heads — coercion or fraud”.*® Coercion as thus used should not be 
understood in the sense in which the term is used in S. 15. Coercion as used 
in English cases with regard to undue influence must be understood as meaning 
that the person coerced is not able to exercise his free volition owing to the 
domination of the will of some other person. It is not necessary that the 
coercion should be by threat of or by committing any act forbidden by the 
Penal Code or by unlawful detention etc. If a person has such influence over 
another and by that influence reduces the will of the other to his subjection, 
whatever may be the nature of the influence, spiritual, moral, social, or any 
other influence, then it is such coercion as is sufficient to constitute undue 
influence.*** The fact is that undue influence and coercion were not clearly 
distinguished in old English law, though there is a well defined distinction 
now. Whether an instrument is obtained from a person by undue influence 
and misrepresentation is a question of fact.*"* Pressure by relatives who 

8 Sundaramhal v. Yogavana, 38 M 850. 

9 WhiUet V. Bush. 40 Ch. D 312: (1886-90) All EB Rep 1084. 

10 Fry V. Lane, 40 Ch. D 312; Koze v. Makhan Singh, AIR 1973 MP 262. 

11 Wood V. Abrey, 3 Madd, 417; 56 ER 568. 
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Bard Sstate v. Anttp, 41 IG 837. 
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45: (1848-60> All ER Rep 610. 
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17 Copal V. B 502. 
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tbi^atened the plaintiff with ruin and counsel of friends who advised titot there 
was danger of something terrible happening if he persisted in his refusal 
cannot be called undue influence. It was much more like coercion. A person 
may be forced by circumstances to enter into a iransaction. If it is pointed 
out that he ought to enter into it, etc., that would be pressure no doubt but 
not undue influence or coercion.^® 

6. Relations. — The word ‘relations’ means not only personal relations, 
but the circumstances in which the contract was entered into. Thus, where, 
there was contract between a moneylender and a poor widow, entered into for 
the purpose of enabling her to establish a right to maintenance, the contract 
was held to have been induced by undue influence.^® The jurisdiction is 
exercised by courts of equity over the dealings of persons standing in certain 
fiduciary relations but the court does not define what constitutes such a 
relation.®® 

7. Sub’Section (1). — According to the section the first necessary element 
in a case of undue influence is to see whether the person who is said to have 
exercised it was or was not in a position to dominate the will of the other 
person. Once it is established that he was, suhnsec. (8) will apply if the 
transaction appears to be unconscionable.^ As has been observed by the Privy 
Council, in order to establish a case of undue influence it is not necessary to 
show that the plaintiff has obtained an unfair advantage over the defendants, 
but it must be proved that the plaintiff was in a position to dominate the will 
of the defendants.® The first thing to be considered is the relationship between 
the parties, i.e., whether one was in a position to dominate over the other, then 
it must be proved that the position was used to obtain an unfair advan> 
tage; relief cannot be granted, even though the transaction be unconscion- 
able, if the initial fact of the position to dominate the will be not established.® 
There are well known relations which plainly fall within this sub-section. 
Where no such specific relations exist and the parties are at arm’s length, being 
strangers, undue influmice may be exerted, but its existence must be proved 
by evidence; and in such cases the nature of the benefit, or the age, capacity, 
or health, of the party on whom the undue influence is alleged to have been 
exerted, is of great importance. The test is whether confidence reposed by 
one party has been betrayed by the other, which means that there must be 
an element of fraud or coercion, under either of which the acts constituting 
undue influence must range thmnselves.^ It is not enough to show that the 
lender was in a position to dominate the will of the borrower, but it must 
also be shown that he used it to obtain from the borrower an unfair i^vantage, 

18 Lingo v, Dattatraya, 39 Bom. LR 1233. 

18 Annttpnmi v. Swaminathan 6 IC 439. 
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SR Jtqi> 610; Otmgg r. Jaaggp 167 IC 424. 
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will be set aside.’’ 

8. Sab<Bectioii (2) (a). —"Persons standing in a confidential relation 
towards others cannot entitle themselves to hold benefits which those others 
may have conferred upon them, unless they can show to the satisfaction of 
the court that the persons by whom the benefits have been conferred com- 
petent and independent advice in conferring them”.® Where two persons stand 
in such a relation that, while it continues, confidence is necessarily reposed by 
one, and the influence which naturally grows out of that confidence is possessed, 
by the other, and this confidence is abused, or the influence is exerted, to obtain 
advantage at the expense of the confiding party, the person so availing hinnaAif 
of his position will not be permitted to retain the advantage, although the 
transaction could not have been impeached if no such confidential relation 
existed. Pending the continuance of the confidential relation between the 
parties, the defendant failing to communicate all the information he acquired 
regarding the property of the plaintiff purchased by him, the transaction was 
set aside.^ It is not necessary in order to establish the presumption of undue 
influence that the parties should stand in some relationship to each other, 
though the presumption can be more easily established in such a case.® The 
mere fact that the landlord has got a decree for ejectment against the tenant 
is no ground for holding that a deed of lease between them is vitiated by the 
exercise of undue influence.® Where the donees stood in a fiduciary relation 
with the donor and took advantage of that position by inducing through fear 
the belief that a band of Akalis had come to get him arrested under a warrant 
and to take possession of his property, all of which were untrue to their 
knowledge, the agreement entered into between the parties under such circum- 
stances was the result of undue influence and fraud.*® It is not every fiduciary 
relationship which can be deemed sufficient to lead to the inference that the 
person standing in such relation to another is in a position to dominate his 
will. A i)erson employed as a general agent and manager may be in a position 
to dominate his employer’s will and a transaction between them be held to be 
unconscionable.** 

Gifts from clients to their attorneys can be maintained not only when the 
relation has ceased but the influence may rationally be supposed to have ceased 
also.*^ In order that the solicitor may retain the gift, a total absence of fraud, 
misrepresentation, influence and even suspicion must be shown, as also a 
severance of the confidential relation.*® The solicitor must further show that 

6 Av*eri v. Raja Maneahar, 3 ALJ 495 PC; Sanwal v. Kura, 9 Lah. 470. 

6 Bagkwnath v. Veerjivandoa, 30 B 678, 689; see Mariam v. Ibrahim, 28 CU 806, 
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by a client to a solicitor undue influence is presumed until the coatraay ie 
proved. The purchaser is bound to show that all the terms and cimditions 
of the contract are fair, adequate and reasonable.^^^ The presumption continues 
as loner as the relation of solicitor and client continues, or at all events until it 
can be clearly inferred that the influence has come to an end.^^ There must 
be the utmo^ good faith and openness of dealing in a solicitor buying the 
property of one client for another. If the consideration be untruly stated 
in the deed, the conveyance will be set aside.^* A solicitor is not entitled to 
recover on a promissory note the consideration of which is a reward offered 
by a client who had no independent advice.’* An agreement to accept taxed 
costs only in order to lighten the burden on the client cannot be looked upon 
>^th disfavour.** Where a relation of pleader and client was subsisting be- 
tween the parties, and the pleader asked for a present in addition to the fee 
in order to discharge a professional duty, the gift being made without any 
independent professional help was voidable.’ The moment the relation of 
pleader and client is established there arises a presumption of influence which 
presumption will continue so long as the relation continues, and it will be 
difllcuit to support a gift by the client to the pleader, unless the pleader affords 
satisfactory proof rebutting the presumption and proves that his client was 
fully informed of all the material facts and that the transaction was a fair 
one.* Where a client promised to pay a reward to a friend, who was managing 
the suit and who agreed to pay half of that sum to the solicitor’s clerk, the 
clerk was not entitled to recover the amount from the friend, whether the client 
knew of the arrangement or not.® Advance of money by attorney to client to 
enable the latter to pay court fees is not vitiated by undue influence.^ It has 
been held, however, that a settled account between attorney and client, con- 
cluded by a mortgage of the client’s property, cannot be reopened because of 
the mere subsistence of relation of attorney and client, unless suflicient cause 
can be shown. It is not incumbent on the attorney to prove that all the accounts 
on which the settled account is based are correct. An attorney may, however, 
be bound in certain circumstances to advise his client to take independent 
advice.® In order to uphold a transaction of sale, in which the solicitor is 
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U Cb. 482. 
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was a fair tme.* As to the effect of the hitroduction of a new solleitot, tea 
PoiveU V. Petoett.'' A large gift from a client to a barrister who had been 
recently engaged in professional and legal matters was held to be bad.^ The 
Court views with great jealousy and suspicion attorney’s special agreesamit 
with climit for higher bounties and remuneration for the good and simple reaton 
of the relationship of confidence between attorney and client where the attorney 
is in the position of a dominating party and which relationship the law has 
always characterised as being unusually susceptible to undue influence and 
peculiarly prone to breed unconscionable bargains.^ 

If a surgeon obtained an agreement from a patient conferring on him a 
large benefit, the agreement would be void.^® He will be ordered to refund 
what he has received from his patient in excess of his legitimate fees, because 
of the confidential relation between him and his patient.^^ An adoption has 
been held to be invalid because it was made under pressure exerted by people 
in a dominant position.^^ Where in order to secure a spiritual benefit in the 
next world a person made over the whole of his property to his spiritual adviser, 
held, the gift would be bad unless it could be shown that the transaction was 
carried through in perfect good faith and without undue influence.^® 

A parent stands in a fiduciary relation towards the child; any transaction, 
between them by which any benefit is procured by the parent to himself, or 
to a third party, at the expense of the child will be viewed with jealousy ^by 
courts of equity, the burden will lie on the parent or third party claiming the 
benefit of showing that the child had independent advice from persons acting 
in his interest, and that he was removed from all undue influence when the 
gift was made.i* Where a mother transferred nearly the whole of her estate 
to her daughter the mere relation of daughter and mother in itself suggests 
nothing in the way of special influence or control.^® Where a sister married 
long ago and living in a separate house with her husband mcecutes a deed of 
gift in favour of her brothers in respect of her share in her father’s property 
under Muslim law and the document is attested by her husband the deed cannot 
be challenged on the ground of undue influence.^® Presumption of undue in- 
fluence arises in the case of a transaction between a parent and a child who 
has just attained age prior to his complete emancipation.^^ Thus, a lady just 
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^piinjT of age joined her father aa surety for the r^ysusot of xi^ey>^ 
bond was invalid on the ground of undue influence^’'*; but an agreement between 
the father and the lawyer son was held not invalid.^^ order that the transae- 
tion may stand the parent shall be able to justify what he has done to 
show that he had exercised no undue influence and that the child had adequate 
independent advice.^* “The onus extends to a volunteer claiming through Sis 
father and to any person taking with notice of the circumstances which raise 
the equity, but not further”.-® 

Under S. 88 of the Indian Trusts Act where a trustee,^ executor, 2 agent,® 
receiver,* partner,® director of a company,® legal adviser,'^ or other person 
standing in a fiduciary character in relation to another person,® enters into any 
dealing under circumstances in which his own interest may be adverse to that 
of such persons and thereby gains for himself a pecuniary advantage, the 
transaction is void, and he must hold for the benefit of such other person 
the advantage so gained.® A wife does not fall within the class of “protected” 
persons in respect of whom in certain relationships there is a presumption 
of undue influence.^® The fact that a wife remonstrates with her husband on 
his extravagance, or that a man loves his wife and gives her money, does not 
prove undue influence.” The doctrine of Hugmnin v. Baseley^^ does not apply 
to the case of gifts or dispositions from a wife to a husband but it does to 
gifts or dispositions made by a young woman engaged to be married to an 
intended husband.^® A disciple ignorant, given to hemp smoking, was deprived 
of his property by his preceptor, the transaction being for inadequate 
consideration could be set aside.” 
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ynam Ik strtmgdr takes a gift tainted wilk the undue influence of a pemoa 
in a fiduciary position with notice of the cireuinstances giving rise to the 
equity, the Court will compel him to give up the benefit but not if that 
party be an innocent purchaser for value without notice of the impOBition.^o 
9. SutHsection (2)(b). — ^The law stated in this sub-section is based on 
the principle of equity, namely, that where a purchase is made from a poor, 
ignorant man at a considerable undervalue, the vendor having no independent 
advice, a court of equity would relieve against the transaction. The Court of 
Chancery always throws upon the purchaser, when the transaction is found to 
have been efliected in circumstances of poverty and ignorance of the vendor and 
absence of independent advice, the onus of proving that the purchase was fair, 
just and reasonable. It is on this principle that the rule against hard bargains, 
i.e., unfair and unconscionable bargains, has been extended to the cases of 
purdanashin women and to the dealings between professional moneylenders and 
agriculturists.^’ Where two parties do not stand on an equal footing, one party 
suffers from physical or mental disability, there arises a presumption of fraud.’* 
“It cannot be held that a state of fear by itself constitutes undue influence. 
A.HSuming a state of fear amounting to mental distress which enfeebles the 
mind, there must further be action of some kind, the employment of pressure 
or influence by or on behalf of the other party to the agreement”.’* Thus when 
a party executing a submission to arbitration was in fear of criminal proceed* 
ings being taken against him, but there was no suggestion that anyone took 
advantage of his state of mind to apply any pressure or exercise any influence 
to procure his consent, the submission was not void. Mere fear of criminal 
punishment does not constitute undue influence; therefore, if the defendant 
accepts money to screen the plaintiff from punishment he does not thereby 
exert undue influence. It is where there has been pressure or undue influence 
that money or security given under an agreement not to ’prosecute a criminal 
case will be ordered to be returned, the transaction being set aside. In other 
words, not only must the defendant have a dominant position but he must use it.** 
Thus where a landlord and his agent induced a tenant to enter into an agreement 
with them by means of various threats held out by them, held, the contract 
was entered into by reason of undue influence, the landlord being in a position 
to dominate the will of the tenant.’ Where an old man of 100 years within 
a few days of his death gave his entire property to a stranger, who had no 

15 Narayan v. Buekraj, 63 MU 842, 866, fold in Rama v. Linyappa, 69 MU 104; 
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eUun on him, wi^ioui mahing any provisko for hi» "idfe or children, ^ gift 
was held to fail, as tho donee failed to discharge 'flie heavy burden that lay 
upon him of astablishhig that the gift was induced by undue influence.^ llib 
mere fact that a person on account of his physical infirmity finds the help of 
another necessary for the proper management of his affairs is not, by itself, 
quite sufficient to enable the Court to presume that the latter was in a position 
to dominate the will of the former. Courts of equity will relieve a only 
where he is unable to exercise his free will owing to his being under the domina- 
tion of a more powerful will, or where he is tricked or cheated by the person 
who obtained some advantage or benefit from him.® But where parties to the 
compromise of a suit were the father and two sons acting on the advice of a 
pleader on the one side and, on the other, a cripple, weak in body, feeble in 
mind, subject to various infirmities which would have the effect of undermining 
his will power, and acting without any legal adviser, the compromise was the 
result of the exercise of undue influence and could not stand.* 

According to the general rules of English law, which have been applied 
in this country and extended to the case of purdanashin ladies, protection is 
given to persons whose disabilities make them dependent upon or subject them 
to the influence of others, although nothing in the nature of fraud or coercion 
may have occurred. Thus, the principle has been applied to the case of a person 
of weak intellect and old age and indifferent health,® and also to ignorant 
agriculturists when they deal with professional moneylenders.® In Sher Singh 
V. Pirthi Singh'* the plaintiff aged about 80 or 90 years, an illiterate villager 
and mentally in distress had none to look after him after death of his wife and 
the marriage of his two daughters. The defendants were his nearest relatives, 
who at one time formed a joint family. They looked after his daily needs and 
managed his cultivation. He made a gift of all his transferable properties in 
favour of the defendants to the exclusion of his daughters. They took a promi- 
nent part in the execution of the deed of gift. Held: undue influence vitiated 
the deed of gift and was liable to be cancelled. 

10. Purdanashin ladies. — ^The Judicial Committee have observed: “The 
Courts in India have always been careful to see that deeds taken from purdanashin 
women have been fairly taken; that the party executing them has been a free 
agfflrit, and duly informed of what she was about”,® in other words, “those who 
rdy upon them (deeds) should satisfy the court that they have been explained 
to, and understood by, those who execute them”.® The onus of proof is on the 
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paa^ aetMAg to teofbroo tiie dociUE^t ai^lsst a pitrdamahin lady^^ Tbime 
who secik to affect purdenaghin women with Uabilily under an instrument i^e 
bound to '{move that they had knowledge of the nature and character of the 
transaction, that they had some independmit and disinterested adviser in the 
matter, and that they executed the instrument fully understanding what they 
were about in doing so’'.^^ A court when dealing with the dispositicm of her 
property by a purdmoahin woman ought to be satisfied that the transaction was 
explained to her, specially in a case where, without legal assistance, for no 
consideration, she executed a document written in a language she did not 
understand, which deprived her of all her property.^^ Accordingly where an 
instrument has not been properly explained so that she did not understand 
its conditions and effects,^® or did not know what liabilities she was incurring, 
the transaction cannot stand. The extent and character of the explanation 
required must depend on the circumstances.^® To ascribe to a purdanashin 
woman ignorance, weak-mindedness and incapacity to understand her affairs 
because of her living in seclusion, or sitting behind the purda, is impossible.*® 
But even in England a release executed by two ladies in error as to their true 
position and without independent advice was held not binding.* Undue in- 
fluence will be presumed in the case of purdanashin ladies.*® Therefore it is 
for the person claiming the benefit of any such disposition to establish affirm-> 
atively that it was substantially understood by the lady and was really her 
free and intelligent act. If she is illiterate, it must have been read over to 
her, if the terms are intricate, they must have been adequately explained, and 
her degree of intelligence will be a material factor. But independent legal 
advice is not essential.*® Surrender by a female owner requires legal advice. 
Where undue influence is alleged it is necessary to examine all the circumstances 
of the case.®® The rule that a purdanashin lady should have independent advice 
is not inflexible. Even if no advice is taken by her, the document will not be 
invalid, unless it was shovm that independent advice would have affected the 
execution of the document by the lady.* If a transaction is found to be unfair 
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Urn pourt will not loake it fair by altotizic tiw terms.* A mean 4ec|arati^ 
by the settlor that she has not understood what she was doing: hi not by itself 
eoflnlusive.* In case of an agreement effecting a compromise of litigation, -it 
is sufficient if the general result of the compromise has been understood, and 
if competent and disinterested people have given advice to the lady that the 
deed should be executed.^ 

Ijaw throws around a purdam$kin lady a special cloak of protection. 
The burden of proof in such a case rests not with those who attack but with 
those who found upon the deed. There is no absolute rule of law that a gift 
by a purdtmashin lady cannot stand unless it is proved that the lady had 
independent advice.^^ 

As has been fully explained in Satis v. KaUdasi,^ the Court, when called 
upon to deal with a deed executed by a purdanashin lady, must satisfy itself 
upon evidence, first that the deed was actually executed by her with full under- 
standing of what she was about to do; secondly, that she had full knowledge 
of the nature and effect of the transaction in which she is said to have entered; 
and thirdly, that she had independent and disinterested advice in the matter. 
Cases fall broadly into two groups, namely, first, cases where the person who 
seeks to hold the lady to the terms of her deed is one who stood towards her 
in a fiduciary character; and secondly, cases where the person who seeks to 
enforce the deed was an absolute stranger. In the former class of cases the 
Court will act with great caution' and will presume confidence put and influence 
exerted; in the latter class of cases, the Court will require the confidence and 
influence to be proved intrinsically. If confidence is reposed and it is abused 
the Court will grant relief. Advice given after the event, when the supposed 
contracting party is already bound, is of no effect.'^ 

Where the relationship between a party and a woman was not such as to 
enable him to dominate the latter’s will, and no confidence was reposed in or 
betrayed by him, and she had neighbours and relations to assist her, and with 
a full knowledge of what she was doing she alienated the property to him, she 
could not then have the alienation set aside on the ground of undue influence.* 
Where, however, the facts disclose a confidential relation between the parties 
and also establish that the deed was harsh and unconscionable, the burden of 
proving undue influence rests on the party seeking to support the deed.* Thus, 
in a case where the legal adviser to a purdanashin lady acted the part of a 
moneylender to her and procured the execution by her of a mortgage bond 
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5 Kali y. Sam, 36 A 81 PC: Faridvnnisa v. Mi/khtar, 52 I A 342, 850 fold in 
Laia Kundan v. Musharrafi, 38 Bom LB 783 PC; Tara y. Chandra, 84 Bom LB 

... 222 PC; Iftikhar y. Sihmdar, 148 IC 528. 

9 CXJ 529, see the large number of authorities refd. to; Krishna y. MofftndnMa, 
: ; IM CffJ 888. 

y. Sopal Ban^, 151 10 ^1 PC. 

'# V. 60 CW 25. 

II- ^ t. Sam Dai, 52 MU 14 PC. 



8.10 

to oeeare! ita T^yxoao^ onus lay apon tlw owrtiragee to show that ti^s lis^ 
understood the effect of the deed and that the transaction was fair.^ Ill a 
trimsaction between the mother and her daughters a heavy burden lies oh those 
who rely on the documents.^^ Where a purdanaahin lady songht to recover from 
her husband comi^ny’s paper which she alleged that she had endorsed and 
handed over to him for the purpose of receiving the interest thereon and which 
the husband alleged that he had purchased from his wife, the burden of proving 
the hona fidea of the purchase rested upon the husband, even though the wife 
may fail affirmatively to establish the precise case alleged by her.^^ 

Where a family settlement is impeached by a purdmashin lady on the 
ground of fraud on the part of kinsmen and it is shown that the woman is 
illiterate and lacking in business capacity, the question which the court has 
to consider is not whether she knew what she had done, but how her intention 
to act was produced; whether all that care and providence was placed round 
her as against those who advised her which from their situation and relationi 
with respect to her they are bound to exert on her behalf.** Where a lady 
living with her husband executes a mortgage for her husband’s debt, it must 
be strictly proved that the mortgage was fairly taken, or that the lady executing 
it was a free agent, was duly informed of what she was about.*^ 

The wife of a man in humble position who goes about hiding her face in 
public is not a purdanaahin in the strict sense of the term.** A woman who 
has no objection to communicate in matters of business with men other than 
members of her own family, to go to Court and attend at the Registrar’s office 
in person, cannot be regarded as a purdanaahin woman.*® Where it was 
attempted to be made out that one Mrs. Hodges was a purdanaahin the Privy 
Council rejected the contention. The protection granted to purdanaahin ladies 
is their personal privilege.** 

11. Unconscionable bargains. — ’Hard’ and ’unconscionable’ are loose ex- 
pressions which mean little or nothing unless they are properly applied.*® 
Courts in this country grant relief where the contract is tainted with fraud 
in the broad sense in which the term is understood in the Courts of Equity in 
England.*® The most common case of interference of a court of equity in 
England is that of an expectant heir, reversioner or remainderman, who is 
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just of Age, his youth heui£t treated as an important circumstance;^^ In the 
case of a s^urity taken from a person just of ^e, living under the influence 
and in the house of another person with a relationship subsisting between thein, 
which constitutes anything approaching to the relation of guardian and ward 
or of standing in loco parentis to the surety, the court will not allow such 
security to be enforced against the person from whom it is taken, unless the 
court be perfectly satisfied that the security was given freely and voluntarily.* 
The burden is thrown upon a person dealing with an expectant heir to show 
that he has not used this position to obtain an unfair advantage.® In England 
equity relieves against “catching bargains with expectant heirs,” as fraud is 
always presumed or inferred from the circumstances in such bargains.® Any 
transaction between them will be set aside unless the person discharges the 
onus of showing that he did not exercise undue influence, the party exercising 
such influence may, nevertheless, be entitled to compensation.^ Thus, a bond® 
or a deed® of a man who has just attained majority, who was not fully acquainted 
with his rights and had no independent advice and executed it without any 
consideration whatever, has been set aside. In Deorao v. Ambadas’’ it has been 
held that a bargain is uncon.scionable when it is such that no man in his senses 
and not under delusion would make on the one hand and no honest and fair 
man would accept on the other. The question whether a particular bargain 
is unconscionable or not is one of fact and not of law. No undue influence 
can be inferred from the fact that the mortgagor used to eat opium and was 
a simpleton and the mortgagee’s son was a pleader who was helping the 
mortgagor.® The circumstance that a grandfather made a gift of a portion 
of his properties to his only grandson a few years before his death is not on 
the face of it an unconscionable transaction.® 


12. Moneylending transactions. — The question has arisen whether the 
rate of interest exacted does not amount to a hard or unconscionable bargain 
such as a court of equity will give relief against. The decision in Kamini Snndari 
V. Kali Prossunno^^ shows that in India courts may apply to cases, in which 
the dealings sought to be impugned were not with expectant heirs, reversioners, 
or remaindermen, the doctrine or principles which the courts of equity in 
England have applied to hard or unconscionable bargains with expectant heirs. 
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But in Ksstamfyt Naidu v. Arithvlai ATnmcd^ it has bora laid doi^pn that aln 
Indian Court cannot reduce the rate of interest simply on the i^und 
it is unconscionable. The mere fact that the rate of interest is exorbitant 
will not be sufficient to entire the defendant to exemption from liability unless 
the rate was so extortionate as to involve the conclusion that the party was the 
victim of a severe imposition.^* The court may inquire whether the asreement 
to pay interest at a high rate was the result of the lender being in a position 
to dominate the will of the borrower.^* If a gift by deed be a true, well 
understood and voluntary act of the donor, it cannot be ireated as void on the 
ground of undue influence merely because it is such as could not be expected 
from a man of ordinary prudence.^^ Urgent need of money does not of itself 
place the lender in a position to dominate the will of the borrower.^® Where 
however on account of poverty and necessity a party is at the mercy of the 
lenders who use that position to their own advantage, the borrower is entitled 
to relief, so that if a moneylender be in a position to dominate the will of 
the borrower the case will fall under illust. (c), whereas if it be a case where 
the borrower is forced by necessity to agree to a loan at an exorbitant rate, 
it will be covered by illust. (d). Where the property of a purdanashin lady 
was about to be sold and the plaintiff promised to lend her the necessary amount 
on easy terms but failed to do so, and on the last day of the sale she executed a 
mortgage in his favour on onerous terms, the lender was held to be in a position 
to dominate the will of the borrower who was in a state of helplessness brought 
about largely by his tactics and the conditions were also of a harsh and un- 
conscionable nature.^’’ Illust. (c) does not mention all the necessary facts and 
has to be supplemented. There would be a case of undue influence if the debt 
is of a large amount and the moneylender puts pressure on the debtor for its 
repayment.^® 

In order to determine Whether the rate of interest is high or not all the 
circumstances, such as time and risk, have to be considered. There can be no 
standard rate on a personal loan without security.^® The mere fact of a person 
being indebted will not establish undue influence.*® The court will afford no 
protection to persons who wilfully and knowingly enter into an extortionate 
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unreasonable bargain, unless it be shown that it was in ignorance of tlie 
uni^ir nature of the transaction that the contract was entered into. The case 
of a female debtor in a fiduciary relation to the creditor and of an expectant 
heir are exceptions to the general rule.^ A moneylending transaction, though 
improvident, should be enforced as also the interest, though high.‘ This is 
of course a statement of the law as it was before the Usurious Loans Act, 

10 of 1918, and it still is in cases to which that Act is not applicable.^ This 
Act applies to a mortgage executed after the Act came into operation. Under 
it the court can reopen a transaction if it has reason to believe that (1) the 
interest is excessive, (2) the transaction is substantially unfair.^ 24 p.c. 
simple interest has been reduced to 18 under the Act.^ The Punjab Chief 
Court Circular does not authorise the reduction of interest in the absence of 
undue influence.® Under the U.P. Agriculturists' Relief Act the court cannot 
interfere with the stipulation regarding payment of interest but may reduce 
the rate.'' A bargain in which the reward is largely in excess of the expenses 
incurred is not necessarily an unconscionable bargain.® It is incumbent on 
those who support a mortgage made by the manager of joint Hindu family,® 
or by the father of a joint Hindu family,^® to show that not only there was a 
necessity to borrow but that it was not unreasonable to borrow at a high rate 
of interest. The Indian law does not recognise the English principle of equity 
which gives relief to a debtor whenever the court considers the rate of interest 
unduly high. The law in India is that unless the creditor can place himself 
within the four comers of the section he is entitled to no relief,^^ i.e., it 
must be shown that the lender took advantage of the necessity and the position 
of the borrower and imposed unconscionable terms.'^ From the fact that the 
vendor was in a distressed state of mind at the time of sale it is impossible 
to infer the exercise of undue influence.^® Undue influence of a third person, 
e.g., a dancing girl, over the borrower is no defence to the creditor’s claim.'* 
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The £ftBt that the iiKirteagor is a young wastrel who will squander the tnom^ 
borrowed is no proof of undue influence by the lender.^** No hard and 
rule can be laid down as to what is a reasonable rate of interest.^* Chi the 
question of reduction of interest. Their Lordships of the Privy Council have 
held in Aztz Kfuin v. Duniekond^'^ that it is difficult for a court of justice to 
give relief on grounds of simple hardship in the absence of any evidence to 
show that the moneylender had unduly taken advantage of his position, even 
when a transaction appeared to be undoubtedly improvident; it has been held 
in subsequent cases that the court has no option but to allow the rate of 
interest stipulated in the bond.»8 Where there has been undue influence, 
or the suit has been one for specific performance,** the court is entitled to give 
relief. 

The courts do not lean towards compound interest, they do not award it 
in the absence of a stipulation, but where there is a clear agreement for its 
payment, it is, in the absence of disentitling circumstances, allowed.^ If the 
contract to pay compound interest has not been brought about by undue in- 
fluence on the part of the creditors, or if they had not unduly taken advantage 
of their position in the matter, such a stipulation cannot be disallowed merely 
on the ground that the debtor did not realise that the interest would be so 
much when he entered into the bargain.* Thus the rate of interest has been 
reduced from 12% compound to simple interest because of the presence of undue 
influence.® See S. 73 note 38, S. 74 notes 6-11. 

13. Sub-section (3). — ^In Mahomed v. Hosseini* the Privy Council has laid 
down four requirements of undue influence, namely (t) whether the transaction 
was a thing which a right-minded person might be expected to do; (tt) whether 
it was improvident; (tit) whether it was a matter requiring a legal adviser; 
and (tv) whether the intention of making a gift originated with the donor. 
Under it the burden of proving that the contract is not induced by undue in- 
fluerice lies upon the persons who were in a position to dominate the plaintMTs 
will.® There is a difference between a case of wills and a case of a contract 
or of gift. As regards the burden of proof in the case of wills it is for the 
person who impeaches the will as having been executed under undue influence 
to set up and prove the undue influence. But in the case of gifts or settlements, 
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wliere the donee ie sho^ to have been a person in real Or apparent aathoriify, 
or in a hduciary relationship to the donor, or where the donor's mental capaei^ 
is temporarily or permanently affected by reason of age, illness or mmtal &t 
bodily distress, the onus is upon the donee to prove that it was not brought 
about by undue influence.*’ The sub-section applies to a transaction which 
on the face of it, or on evidence adduced, appears to be unconscionable. Where 
there was nothing in a kabtdi(U to show that it was a hard bargain, it was 
for the expectant heir to prove that it was executed under undue influence. 
The fact that a compoundable criminal case was pending between the parties 
and the prosecution was ready to compound the offences and to withdraw the 
charges if the kabtdiat was executed, would not lead to the necessary ixiference 
that the prosecution was in a position to dominate the will of the executant and 
used that position to obtain an unfair advantage over the executant.^ 

Where a widow without independent legal advice executes a deed of gift 
in favour of a male relation a few days after she was taken to Madras from 
her village, the deed is liable to be set aside on the ground of undue influence.® 
It is not proper to contend that the rule of equity is restricted to cases where 
strictly or technically fiduciary relationship is established.® The rule must 
apply to all variety of relations in which the court is satisfied that the possibility 
of the exercise of domination and influence exists, i.e., the relation of active 
confidence justifying the raising of the presumption of undue infiuence. The 
relation of paramour and mistress’® may be included in such cases.” By this 
sub-section three matters are dealt with. In the first place, the relations be- 
tween the parties to each other must be such that one is in a position to dominate 
the will of the other. Once that position is substantiated the second stage 
has been reached, namely, the issue whether the contract has been induced by 
undue influence. Upon the determination of this issue a third point emerges 
which is that of the omis prohandi. The burden of proving that the contract 
was not induced by undue influence lies upon the person who was in a position 
to dominate the will of the other. Error is almost sure to arise if the order 
of these propositions be changed. The unconscionableness of the bargain is 
not the first thing to be considered. The first thing to be considered is the 
relation of the parties. Thus, where a borrower is sui juris, has the full power 
of burdening his estate, the Court cannot grant relief under this section even 
though the bargain has been unconscionable, until the initial fact of a position 
to dominate the will have been established.’^ 

It is not true to say that any confidential relation, e.g., mother and son, 
heAmeon the donor and donee is sufficient to set up a presumption t^ainst the 

VenJeatarama v. Krishnammal, 52 MU 20. 

7 Eallu V. Parbku, 28 IC 488. 

; 8 S.‘ Baiknem Naidu v. Kmrd Amtml, AIB 1972 Mad 418. 
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validiitsr of fbe gift^* In ordei; to establish uadae influenoe three lutings must 
be established: (a) that one party was in a positicm to dominate the will of 
another party, <b) that the former used tilie influence to the prejudice of the 
latter, and (c) that the transaction is unconscionable. Mere proof of the first 
element is not enough.^^ Where a donor living at the house of his sister gives 
his entire estate to her son, excluding his wife and son, the gift calls for severe 
scrutiny.i<> Where a mortgage deed provided that redemption would take place 
after 40 years, the term may be unconscionable, but this fact alone will not entitle 
the mortgagor to avoid the contract and sue for redemption, unless be can 
prove that the contract was entered into under undue influence.^^ There can 
be no question in a mercantile contract of one party being able to dominate 
the will of the other.^f 

In order to uphold a gift made to a person standing in a confidential 
relation, the donor must have had competent and independent advice in con- 
ferring it,^* but advice of that kind is not necessary when the confidential 
relation has come to an end and the donor is no longer subject to its infiuence.^** 
Independent advice means that some independent person free from the taint 
of relationship, or of the consideration of interest which would affect the act, 
should put clearly before the person what are the nature and consequences of 
the act.-® Independent legal advice required to rebut the presumption of undue 
influence does not mean in every case the advice of a lawyer, but it must be 
the advice given with a knowledge of all relevant circumstances, and must be such 
as a competent and honest adviser would give if acting solely in the interest of 
the donor.^ 

The mere fact that one person is the servant of the other is not sufficient, 
in the absence of evidence, to show that undue influence was used.^ A servant 
of a minor status, e.g., a kcuntida, cannot be presumed, without distinct 
evidence, to be in a position to dominate the will of his employer.® Where a 
poor zemindar borrowed money from a moneylender with whom he had dealt 
for a considerable period, the latter was in position to dominate the will of 
the former and the stipulation to pay compound interest could not stand.** 
Where a harsh and unconscionable bargain is entered into by the tenant for 
no apparent reason at all, the court is justified presuming that undue influence 
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was brought to bear upon him by the landlord.# Inadequacy of considemtion 
has only a remotn bearing in a suit to set aside a lease on the ground of undue 
influence. It must be proved that the lessee was in a position to rfATtrin ute the 
will of the lessor.# In the absence of evidence to prove that whmi the contract 
was entered into the plaintiffs were in a position to dominate the will of the 
^fendant and to exercise undue influence over him to induce him to enter 
into the contract, the plaintiffs are entitled to interest at the rate stipulated 
in the couitract.'^ When one person deals with another who has just attained 
^jority and is inexperienced, the burden of proving that the contract is made 
in good faith and for adequate consideration lies on the person who the 
bMiefit of the contract.# When an expectant heir borrows money at a very high 
rate of interest the presumption of undue influence arises.# Undue influonce is 
not a matter always capable of direct proof and must depend by its very nature 
on the conclusion to be drawn from the entire circumstances in which the 
transaction had its origin.^® 

The three stages for consideration of a case of undue influence were ex- 
pounded in the case of Raghunath Praead v. Sarju Prcaad^^ in the following 
words: — 

“In the first place the relations between the parties to each other must be 
such that one is in a position to dominate the will of the other. Once that 
position is substantiated the second stage has been reached — ^namely, the issue 
whether the contract has been induced by undue influence. Upon the deter- 
mination of this issue a third point emerges, which is that of the onus probandL 
If the transaction appears to be unconscionable, then the burden of proving 
that the contract was not induced by undue influence is to lie upon the person 
who was in a position to dominate the will of the other. 

Error is almost sure to arise if the order of these propositions be changed. 
The unconscionableness of the bargain is not the first thing to be considered. 
The first thing to be considered is the relations of these parties. Were they 
such as to put one in a position to dominate the will of the other?" 

It must also be noted that merely because the parties were nearly related 
to each other no presumption of undue influence can arise. As was pointed 
out by the Judicial Committee of the Privy Council in Poosathumi v. Kmnappa 
Chettiar ^^ — 

“It is a mistake (of which there are a good many traces in these pro- 
ceedings) to treat undue influence as having been established by a proof of 
the rdations of the parties having been such that the one naturally relied 
up(m the other for advice and the other was in a position to dominate the 
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W01 of the first in givinir it. Up to that point 'influence* alone has been naitte 
out. Such influence may be used wisely^ judiciously, helpfully. But, whether 
by Uie law of India or the law of England, more than mere influence must be 
proved so as to render influence, in the language of the law, 'undue*.” 

The law in India as to undue influence as embodied in section 16 of the 
Contaract Act is based on the English Common Law as noted in the judgment 
of this Court in Ladli Prasad Jaiswal v. Karaal Distillery Co. Generally 

speaking, the relations of solicitor and client, trustee and cestui que trust, 
spiritual adviser and devotee, medical attendant and patient, parent and child 
are those in which such a presumption arises. Section 16(2) of the Contract 
Act shows that such a situation can arise wherever the donee stands in a 
fiduciary relationship to the donor or holds a real or apparent authority over 
him.i* 

14. Lapse of time. — Delay and acquiescence will not bar the donor’s 
right to equitable relief unless he knew that he had the right or, being a free 
agent at the time, deliberately determined not to enquire what his rights were 
or to act upon them^®; i.e., lapse of time is not a bar in itself, there must be 
conduct amounting to confirmation or ratification of the transaction.^* 

15. Onus. — Under sub-section (S) the burden of proving absence of 
undue influence can lie on the defendant only in the event of the plaintiff dis- 
charging the initial onus of satisfying the court that the defendant was in 
a position to dominate the will of the plaintifP'^; but the circumstances of a 
case may make an exception to that general rule, e.g., where a person stands 
in relation to another in a position of active confidence or in a position to 
dominate the will of another.^* Generally speaking, the relation of solicitor 
and client, trustee and cestui que trust, spiritual adviser and devotee, medical 
attendant and patient, parent and child are those in which a presumption of 
undue influence arises.^* In an action to set aside a contract on the ground 
of undue influence the initial onus, therefore, is on the party seeking relief to 
establish that the other party to the contract was in a position to dominate 
his will. Until it has been so established, the burden does not lie upon the 
other party of proving that the contract was not induced by undue influence.** 
Where undue influence is not seriously disputed the burden lies upon him who 
denies it to show that it was not used.^ The sub-section presupposes that one 
of the persons is in a position to dominate the will of another. Where this 
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i» not the case, the rule regarding the burden of proof enacted in the suWection 
does not apply Where, however, a contract is, on the face of it, unconscion- 
able it is the duty of the party seeking to enforce it to prove that the contract 
ttras not induced by undue influence.^ The law requires that the party who 
sets up undue influence must, to start with, establish that there was active 
confidence between the person executing the document and the person under 
whose influence the document is said to have been executed.^ In the case of 
gifts to near relations there will be no presumption of undue influence, the 
burden of proof does not lie on the donee, nor in the case of a female donor 
is it necessary to show that she had independent advice.^ In the case of a 
sale by a person, young in age and in distressed circumstances but not without 
advice or means of information, of an estate actually vested in him, the party 
seeking to set aside the sale must establish the fraud, actual or constructive, 
which entitles him to relief. But, in the case of sales by expectant heirs of 
reversionary interests, the onus of proof is shifted upon the purchasers.® In 
a suit on a promissory note executed by a young man, the onus lies upon the 
defendant to prove that the plaintiff advanced the loan for an immoral purpose, 
or that the promissory note was obtained from the defendant by the exercise 
of undue influence by the plaintiff."^ When the people who are nursing an 
elderly invalid got a transfer of practically the whole of his remaining property 
in their favour to the complete exclusion and without the knowledge of the heir, 
it is for them to prove the bona fides of the transactioon.® The elder brother 
and manager of a Hindu family stands in a fiduciary relation to his weak-witted 
younger brother; the burden of proving the absence of undue influence in pro- 
curing a deed of gift, from the younger brother, of his property is on the 
elder brother. As has been observed by the Privy Council® “when a man has 
committed a fraud, and has got property thereby, it is for him to show that 
the person injured by his fraud and suing to recover the property has had 
clear and definite knowledge of those facts which constitute the fraud at a 
time which is too remote to allow him to bring a suit.” The same principle 
applies equally to a case of undue influence. Under Art. 91 the period within 
which a suit is to be brought is 3 years from the date when the facts entitling 
the plaintiff to have the instrument cancelled or set aside became known to 
him.i® Where the defendants agreed to give up the status of inamdars and 
to pay a rent of double the amount formerly payable for the land, this apparently 
for no consideration whatever, the contract was unconscionable on the face 
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of it; whito Bttch a contract ifiras made the tenants witii their zemindar^^ 
the latter "was in a position to dominate the will of the former, the 'burden 
of proving that the contract was not induced by undue influmuie lay upon the 
zemindars.^^ 


17. “Fraud” defined. — “Fraud” means and includes any of 
the following acts committed by a party to a contract, or with 
his connivance, or by his agent, with intent to deceive another 
party thereto or his agent, or to induce him to enter into the 
contract: — 

(1) the suggestion as a fact, of that which is not true by 
one who does not believe it to be true; 

(2) the active concealment of a fact by one having 
knowledge or belief of the fact; 

(3) a promise made without any intention of performing 
it; 

(4) any other act fitted to deceive; 

(5) any such act or omission as the law specially declares 
to be fraudulent. 

Explanation. — Mere silence as to facts likely to affect the 
willingness of a person to enter into a contract is not fraud, 
unless the circumstances of the case are such that, regard being 
had to them, it is the duty of the person keeping silence to speak, 
or unless his silence is, in itself, equivalent to speech. 

Illustrations 

(a) A sells by auction to B a horse which A knows to be unsound. A says 
nothing to B about the horse’s unsoundness. This is not fraud in A. 

(h) B is A’s daughter and has just come of age. Here, the relation between 

the parties would make it A’s duty to tell B if the horse is unsound. 

(e) B says to A — “If you do not deny it, I shall assume that the horse is 

sound”. A says nothing. Here, A’s silence is equivalent to speech. 

(d) A and B, being traders, enter upon a contract. A has private informa- 
tion of a change in prices which would affect B's willingness to proceed with the 
contract A is not bound to inform B. 

1. Fraud. — Fraud has a wider meaning, far wider than the definition 
given in the Act. Thus, a decree may be set aside for fraud.t* “Fraud is 

infinite in variety and it is the fraud, not the manner of it, which calls 

for the interposition of the Court”.*^ jt has been classified under five heads 
in a leading case.^* The intention to deceive is not necessarily an intention to 

11 Rajah of Ver^atagtri v. Rwhapoody, 4 XC 1114, but see Promoda v. Knmo, 4 
XC 496. 

12 Shdnhomai v. Mcmagsr Eneumbsfirvd Estates, 26 10^789. 
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injure er to cheiU;.>^ When it jb proved that the atateraent i» false it ihiii>|t 
he furrier shown that the phiintiff has aeted upon it and has sustained damalie 
hp so doing, that the statement was either the sole or the material cause of 
the plaintiff’s act.^** If facts proved establish fraud the question of fraudulent 
intention or motive is immaterial.^^ In an action for fraud not only should 
fraud be established but it should further be established that this fraud was 
the inducing cause of the contract, for misrepresentations which do not deceive 
do not amount to fraud.^^ The plaintiff must prove that the contract was 
induced by fraud and that the plaintiff was damnified.^** “Fraud without 
damage, or damage without fraud, gives no cause of action, but when these 
two concur an action lies”.^ 

A misrepresentation of a material part will affect the whole agreement, 
'for where a party has been induced to act on the faith of several r^resenta- 
tions made to him, anyone of which he has made fraudulently, he cannot set up 
the transaction by showing that every other representation was truly and 
honestly made”.® A half-truth is no better than a falsehood.® The following 
are the ingredients of fraud as contemplated by sub-sec. (1) : (a) There 

should be a suggestion as to a fact. (6) The fact suggested should not be true. 
<c) The suggestion should have been made by a person who does not believe 
it to be true, (d) The suggestion should be found to have been made with 
intent either to deceive or to induce the other party to enter into the contract 
in question.* 

2. Sub-section (1). — If A makes a statement to B which A knows to be 
untrue and does so with a view to induce B to enter into a transaction, there 
is sufficient basis for an action of deceit provided B relied upon that statement. 
If, however, it can be shown that A did not appreciate that it was not the truth, 
this will be consistent with honesty and will ground no charge of fraud.® The 
foundation of fraud under sec. 17 is that a person making any representation 
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whkk bp ln^<db anotbv to aet upon, must }>e tokcm to wanant Ms belief ^ 
its tratii. He most be primmed to be aware of tbe fact that the perscm to 
wh<a& it is made will at least understand that he, the representer, beltoves it 
to be true. Therefore if the representer does not in fact entertain any such 
b^ief in the truth of his representation, he is as much sailly of fraud as if he 
had made any other representation which he knew to be false or did not bdieve 
to be true.<> Thus, where a vendor sold property describing it as an interest 
in a partnership which he knew to be worth nothing, and the purchaser bought 
under the impression that it might be worth something, though there was no 
intentional fraud, yet there was fraud in the vendor upon taking the money, 
so the sale was set aside and the purchase money ordered to be refunded.'' 
Where by false representations of the directors of a company a person is 
induced to buy shares he is not liable as a contributory, but if such represents- 
tions are made by a third person the purchaser is liable.^ A person recom- 
mending an agent by a statement known to him to be false has been held 
liable for the misconduct of the agent.^ Where one party induces the other 
to contract on the faith of representations made to him, any one of which is 
untrue, the whole contract is considered as having been obtained fraudulently.''^’ 
In contracts of insurance whether it is fire, life or marine, the utmost good 
faith is required.'^ The fraud of the agent who makes the contract is the 
fraud of the principal. But where one person insures the life of another, the 
party whose life is insured is not the agent of the party insuring, the latter 
therefore is not affected by the false statement of the former.^* In cases of 
insurance the utmost good faith is required to be shown by the assured. Ordi- 
narily, contracts of guarantee are not amongst those requiring the utmost good 
faith on the part of the creditor towards the surety.^* The withholding of 
material information will avoid a contract.'^ Answers wilfully untrue are of 
the nature of fraud, the insured and his representatives acquire no rights under 
the insurance.''' It is only a misstatement of facts, as distinguished from an 
erroneous statement of law, that will entitle a party to avoid a contract on the 
ground of fraud.'® When a statement of fraud involves, as most facts do, a 
conclusion of law, that is still a statement of fact and not a statement of law. 
There is hardly any fact that does not more or less involve a question of law.'’' 


6 S. C. Tkakkar v. Gujrat Housing Board, AIR 1973 Guj. 84, 54. 

7 Smith V. Harrison, 26 LJ Ch. 412; see Ettard v. Ltandaff, 1 Ball & Be 241. 

8 Duranty’s Case. 26 Beav. 268. 

9 Foster v. Charles, 6 Bing, 896; Attwood v. Small, 6 Cl. A F 288; Bumss v. 
PenneU, 2 HLC 497; Overend, LB 3 Eq. 576. 
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Fraud depends upon the state of a person's mjnd, and fraudttldl^ inteniidn 
oannot be imputed by reason of a presumption of law unless the person has 
knowledge in fact.^® 

The well-settled law in the field of insurance is that contracts of insuzanee 
including the contracts of life assurance ate contracts uberrima fidee and evmry 
fact of materiality must be disclosed; otherwise there is good ground for 
rescission. And this duty to disclose continues up to the conclusion of the 
contract and covers any material alteration in the character of the risk which 
may take place between proposal and acceptance. Where parties agreed that 
the vehicle could carry only five tons or the licensing carrying capacity of the 
vehicle whichever is less, the insurer cannot repudiate the contract on the ground 
that the proposal form gave the licensed carrying capacity of the vehicle as 
6 tons while actually the licensed carrying capacity was 5*392 tons.^® 

Representation of opinion, or “vague laudatory flourish”, does not affect 
a contract.®® 

3. Sub-section (2). — ^When once it is established that there has been 
any fraudulent misrepresentation or wilful concealment by which a person has 
been induced to enter into a contract, it is no answer to his claim to be relieved 
from it to tell him that he might have known the truth by proper enquiry,^ or 
that he had made a cursory and incomplete inquiry into the facts. If there 
has been a material misrepresentation calculated to induce him to enter into 
the contract, in order to take away his title to be relieved from it on the 
ground that the representation was untrue, it must be shown either that he 
had knowledge of the facts contrary to the representation or that he did not 
rely on the representation.® Concealment does not vitiate a contract when the 
information concealed comes after the completion of the contract.® Where a 
seller being conscious of a defect in a wall plastered it up and papered it over, 
as the vendor had expressly concealed the defect, the purchaser might recover.® 
A contract has been allowed to be rescinded because of the non-performance of 
a stipulation contained in it though the other party knew it to be impossible of 
performance.® Where A obtained from B a lease of premises by means of a 
false representation, namely, that he intended to carry on a certain lawful trade 
therein, but converted it into a brothel, the misrepresentation, though fraudulent, 
was not sufficient to avoid the lease.® A vendor or his agent who suppresses 
an encumbrance or defect in the title, of which he is aware, and which is con- 


18 Sarda v. Binay, 58 C 224. 

19 S. Subraman.'km v. H. G. I. Soe., AIR 1972 Mad. 196. 

20 See cases rfd. to in argument in Smith v. Land &e. Corpn., 28 Ch. D 7, 11, 15, 
stat^Q^t of opinion may involve the statment of a fact For discosdon of 
the law of misrepresentation, see Higgine v. Samels, 2 J. & H. 460. 

1 Djreetor &c. v. Kieek, IjR 2 Hfi 99, 120. 

2 Bidgrave v. Hurd, 20 Ch. D 1, 21: (1881-85) AH ER Rep 77. 

8 JMhman v. Northern Ineuranee, LR 10 CP 179. 

^ J^iNeering v. Doweon, 4« Taunt 779, 785: (l208-l3) AH ER 491. 
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4 Foret v. Hill, 16 CB 207: (1848^ AH EB Bep 924, 
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ifc* ■|M&(«toMer,-'.,i8 gs^ttjr .-of-.-jCnnid.*: Frtiid'^to'-ftiaBiafttted,' iiidb«p% 
peraon. }iiij!a siKods .witiKmif the iiitention pajring for them.^ Whei^-^ 
faeturer buys goods to a reasonable amount for the purpose of his liiaiittflte- 
ture« it cannot be said that because he is insolvent at tiie time he must have 
bought them without any reasonable expectation of being able to pay for them.^ 
But , the action of a person who orders goods with the deliberate intention' Of 
not paying for them amounts to fraud, and no title passes to the person ht 
the goods.*i When the original contract is void on account of fraud the vendees 
must still be considered as the agents of the vendor, and their possession as 
that of the vendor, as long as the price is not paid.^® So also where money.' Js 
borrowed but not applied for the purpose alleged in the prospectus it is fraudj^ 
Mere failure to fulfil a promise is not fraud unless from the outset the promiaWr 
intended not to fulfil it** 

If the maker of a chattel sells an article with a patent defect and the buyer 
buys it without inspecting it, the seller is not guilty of fraud.*® Merely allow- 
ing the vendee to purchase while labouring under a delusion with regard ito 
the article purchased, in the absence of a warranty, does not affect the contract,-*® 
Mere concealment will not be sufficient to give a right of action to a persop 
who, if the real facts had been known to him, would never have entered int<* 
the contract; there must be something actively done to deceive him and dx»W 
him in to deal with the person withholding the truth from him.** There is pp 
legal obligation on the vendor to inform the purchaser that he is under a 
mistake not induced by the act of the vendor.** A sale without disclosing th^ 
price paid for the thing sold is good as the vendor is not bound to disclose 
fact,*® but a mispresentation as to the price given amounts to fraud and thP 
contract may be rescinded, but “mere inadequacy of value would have been: 
no ground for rescinding the purchase”.*® Where a person submitted a proposal 
for insurance, but before its acceptance there was a material change in the 
state of his health which he failed to inform to the insurers, the contract bfi- 
came voidable.* So al.so where a person agrees to take shares believing certs^ 
persons to be directors of a company; if before the shares are allotted to hipt 


7 Gajapathi v.^Alagia, 9 M 89; Haji Essa v. Doyabhai, 20 B 522, 629. 

8 Chugh V. L, & N. W. By. Co.. LB 7 Ex. 26; (1861-78) All ER Rep 646, Ex. 
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9 Re Ainsworth, LR S C!h. 244. 

10 Dwrsm, V. Indhtr, 6 WR 81 refd, to. 

11 Load V. Green, 15 M & W 216. 
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13 Edgimgton v. Fitzmanriee, 29 Gh. D 459, 488: (1881-86) All ER Rep 856. '' 

14 Maung Shwe v. Chet, 42 IC 113. 

16 BtarsfaU v. Thomae, 81 U Ex. 822 eommented in Smith v. Hnghm, Ut 6 (JpS 
597; see Carlieh v. Salt, (1906)1 Ch. 336. 
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li# 781 iMBiftif omau^ jaot l? 

jOuc «f. tlM» dir«cto» retins, tlie t^peeeateat way be xeimdktod.^ A sabneefire* 
awitatioii untoie at the time when made, if it beeomee true wbrn acted a]wn, 
dees not amoont to miarepiresentation.* 

The Ckmtraet Act does not apply to a marriage under the Hindu Marriage 
Act, 195$. Sec. 12(1) (c) of the latter Act does not speak ot fraud in any 
goieral way. Mere non-disclosure prior to marriage of curable epi^pi^ of ibe 
bride and a false representation that she is healthy does not amount to fraud 
within the meaning of sec. 12(1) (c) of ibe Hindu Marriage Act, 1956.^ 

A SttbHsec. (4). — ^It is not essential, to constitute fraud, that there should 
be any misleading by express words; it is sufficient if it appears that the plain- 
tiflh knowingly assisted in inducing the defendant to enter into the contract 
by leading him to believe that which the plaintiffs knew to be false, the plain- 
tiffs knowing that, if he had not been thus misled, he would not have entered 
into the contract.'* Secrecy and haste do not, by themselves, constitute fraud.^ 
5. Sub-sec. (5). — It is the duty of a person, who receives information 
or warning that his premises will be set on fire, in consequence of which he 
insures the premises, to disclose to the insurer the information so received. 
If he fails to do so the insurer is discharged from liability. Every circumstance 
which would influence or be likely to influence the judgment of a prudent 
insurer in fixing the premium and in determining whether he will take the 
rkk or not should be disclosed.^ Similarly, the utmost candour and honesty 
“Ought to characterise the published statements in a prospectus. Any fraudulent 
misrepresentation or wilful concealment contained in it, by which a person has 
been induced to enter into a contract, will enable him to have the contract 
rescinded if he be guilty of no needless delay.^ But a contract cannot be 
rescinded on the ground that the statements in the prospectus are coloured or 
exaggerated, provided there is no material misstatement of fact.^ 

With regard to contracts for the sale of land if there be a defect which 
Is exdusively within the knowledge of the vendor, which the purchaser would 
bot be expected to discover for himself with ordinary care, the contract may 
be rescinded or specific performance resisted.''* Where a seller knows of a 
defect in the titie to a part of the estate, which is material to the enjctyment 
of the rest and does not disclose the fact to the purchaser, the sale may be 
avoided by the purchaser,'^ but not if the vendor can make good the defect.'^ 

2 Be ScoiUth Petroletim Co., 28 Ch. D 413; Karberg^o Com, (1892)3 Ch. 1. 

3 Ship V. CrostkUl, LB 10 Eq. 78; Goddard v. Joffroyt, 61 U Ch. 67. 
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'7 hnpotiai Preaoing Co. v. Briiiah Aewraneo, 41 C 581; Abrahoma r. Dunlop 
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A vendor ^ to ejodude ^ purehasw fr^ hie riglii to hevo » food 
title ehown must do eo by esqilicit «id cteur wwda. If the vendor eedoi to 
exclude the porehseer by a statement of fact, he nuiet prove the fact to be 
true. A condition of sale is bad as misleading, (1) if it requires the purchaser 
to assume what the vendor knows to be false; (2) if it mentions that the state 
of the title is not accurately known, when in fact it is known to the vendor,^* 
But a party who relies on the representation of the vendor that he has a good 
title and refrains from making any investigation is not absolved from liability.^^ 
In case of an unfurnished house there is ordinarily no warranty of fitness for 
occupation.*'^ The rule is different with respect to furnished houses or apart* 
rnents. In such cases, the law implies, in the absence of an agreement to the 
contrary, a warranty by the landlord as to the fitness of the premises.** In a 
contract with builders for the construcion of a house there is an implied war* 
ranty of fitness of the house for dwelling purposes.*'* Purchases of land have 
been avoided on the ground of misstatements in particulars or non-disclosure of 
important facts.** The doctrine of constructive notice does not apply in such 
a case.** The omission, by a person suing to recover the price of goods, to 
state in the plaint that the goods were with him, does not amount to any fraud 
or false averment; the vendor cannot on this ground have the decree set aside.** 
6. Explanation. — Mere concealment, apart from fraud, does not affect 
a contract. The mere fact that a governess described herself as a spinster 
and concealed the fact that she was married and divorced was held not to 
avoid the contract.* Non-disclosure of a particular fact may amount to an 
active concealment. If a party be induced by such deception to enter into a 
contract he may have it rescinded if he applies within a reasonable time of the 
discovery.* Mere non-disclosure of material facts, which a party is not bound 
to disclose, however morally censurable, however, that non-disclosure might be 
a ground in a proper proceeding at a proper time for setting aside an allotnumt 
or a purchase of shares, would be no ground for an action in the nature of a 
misrepresentation. There must be some active misstatement of fact, or, at all 
events, such a partial and fragmentary statement of fact, as that the with- 
holding of that which is not stated makes that which is stated absolutely false. 


12 Se Morrell & Chapman’s Contract, (1915)1 Ch. 162, 632. 
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iSvttj^ man mast be rfi^poosi f or tiie Mnsequeaces of a &lee r^esefitar 
tbtt ttiade by him to another upon which that olh^ acts and, so acting, is 
injured or damnified.^ Directors of a company may purchase shares from 
shareholders without disclosing pending negotiations for the sale of tiie com- 
pany’s undertaking.* Where parties are contracting with one another, each 
may, unless there be a duty to disclose, observe silence even in regard to facts 
which he believes would be operative upon the mind of the other, and it rests 
upon those who say that there is a duty to disclose to show that the duty existed. 
That duty exists in many cases. Thus the pre-existing relationship of principal 
and agent, of solicitor and client, etc., involves the duty of disclosure; so also 
in case of contracts ttherrimae fidei, or, again where in the course of negotia- 
tions a material term of the contract has been discovered to be false.° Non- 
disclosure of material facts rendering the original policy of insurance void 
would automatically render void the re-insurance policy also.® Mere failure 
by a minor to reveal his age, when he makes no false representation, and no 
enquiry is made as to his age, cannot be regarded as a fraud.'' Yet, as observed 
in Arkwright v. Newbold,^ “if one said something it may create an obligation 
to say something more”. A duty to speak arises wherever, and only where, 
silence can be construed as having an active property, that of misleading.® 
Where a representation is made in the course of negotiations, but the circum- 
stances are afterwards altered to the knowledge of the person making the re- 
presentation, it is his duty to inform the other party of the alteration in circum- 
stances, of which he is ignorant. A representation is not like a warranty; it 
is not necessary that it should be strictly complied with; it is enough if it is 
substantially true.'® Men in their dealings with each other should exercise 
proper vigilance and not close their eyes to the means of information which 
are accessible to them. Where two parties are at arm’s length, either of them 
may prima facie remain silent." When an old woman of 89 sold property for 
ith of its value, because she was in distress, and had no legal assistance and 
believed that she could not make out a good title, but the purchaser knew that 
she could end concealed the fact from her, this silence of the purchaser was 
a suppresaio veri which was one of the elements which constituted a fraud.'* 
There being no fiduciary relation between the vendor and the purchaser in the 
negotiation, the purchaser is not bound to disclose any fact exclusively within 
his knowledge which might reasonably be expected to infiuence the price of the 
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4 Pereival v. Wright (1902)2 Ch. 421. 

8 Daiviea v. £. & P. Ineee. Co., 8 Ch. O. 469. 

4 Ve^nard Inpegtmenta Lid, v. SMG luce. Soey., AIR 1973 Mad. 147. 

7 Sher V. Akhtar, 168 IC 730. 
g 17 Ch. D 801. 810. 

J* Jay V. Sreemth, 82 C 867; Jakhormull v. Saroda, 7 CU 604; HOrendra n. Pamot 
■ , 16 CU 182 . 

|g ’ V; O' Flannagan, 1988 Ch. 676. 

3 ' V. 'g6 

18 Summers v. Griffiths, 36 Beav. 27. 



s. 18 }' t#' 

subject nwttelr But sestofe intaoied to indooe tliA i«aailor to beUeve ik 

eKiEte&oe ia aouneitiBl^ £aei ifrouM be litifBdeiat for & eourt of equity 
to refuse & decree for specific perforsumce of tbe agreanent.^* A purchaser, 
generally speaking, is under no antecedent obligation to otnmnunieate to his 
veaidor facts which may influence Ms own induct or judgment when bargaining 
for his own interest, no deceit can be inq)Ued from his mere silence unless he 
undertakes or professes to communicate them. This however he may be held 
to do if he makes some other communication which without the addition of 
those facts would be necessarily or naturally or probably misleading.^* In order 
to support a case of acquiescence there must be something more than mere 
silence or inaction. In the case of estoppel the material representations are 
active in form while in the case of acquiescence the representations are to be 
inferred from silence.^® 

Non-disclosure of material facts which come to the knowledge of a party 
during the subsistence of a contract may have the effect of rescinding it.^® As 
has been said in Joy v. SrinathJ'^ “it cannot be doubted that there may be 
cases in which there may be deception by omission, but silence may be treated 
as deception only when there is a duty to speak”. Mere silence, mere inaction, 
cannot be construed to be a representation. In order to support a case of 
acquiescence there must be something more than mere silence or inaction. It 
is fraud when a man, in order to mislead the other side and induce him to 
enter into a contract (1) makes a false statement knowingly, or (2) makes a 
statement believing it to be true, but afterwards comes to find out that it is 
untrue and still keeps silent, or (3) does not speak when there is a duty to 
speak in order to induce the other party to believe that he had nothing to 
say.i* If it be the practice at an auction to indicate in any particular manner 
goods which are damaged or repacked, a failure to indicate the same in a parti- 
cular instance is equivalent to a sale of goods without those defects, therefore an 
action for fraud will lie.“ 


18. “Misrepresentation” defined. — “Misrepresentation” 
means and includes — 

(1) the positive assertion, in a manner not warranted by the 
information of the person making it, of that which is not 
true, though he beueves it to be true; 

(2) an^ breach of duty which, without an intent to deceive, 
gains an advantage to the person committing it, or any 
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daiming under iilm, by misleading another to his 
prejudice or to the prejudice of anyone daiming undmr 
him; 

(3) causing^ however innocently, a party to an agreement to 
make a mistake as to the substance of the thing which 
is the subject of the agreement. 

{ 

1. SectiffiD. — The section defines misrepresentation. 

'The principal distinction between fraud and misrepresentation is that in 
the one case the person making the suggestion does not believe it to be 
true and in the other he believes it to be true, though in both cases it is a 
mustatement of fact which misleads the other party.^ 

2. Sub-section (1). — ^Where a person makes a positive assertion relying 
upon the statement of another that a certain third party would become a 
director, he is not warranted in making that assertion.^ A representation may 
be untruthful by reason of the suppression and concealment of truth, not un- 
truthful in the sense of direct falsehood, but untruthful because it is intended 
to convey to the public an impression different from the reality, because it is 
known by the person who conveys it, or ought to be known by him, to be 
materially different from that which was the real state of the case.^ An 
midorsement acknowledging full satisfaction of a mortgage, when it has not 
been so satisfied, is misrepresentation.” 

Z, Sub-section (2). — ^The sub-section is probably intended to meet all 
those cases of "constructive fraud” where the circumstances are such as to 
make the party who derives a benefit from the transaction equally answerable 
in effect as if he had been actuated by motives of fraud.^ Where the defendant 
asked for rooms in a hotel in the same block as the dining room and was 
furnished by the plaintiff with a plan of a cottage which was stated to be in 
the main building, there was no misrepresentation, as the defendant had the 
means of discovering the troth with ordinary diligence and it was not known 
to the plaintiff that the defendant attached importance to proximity to the 
main building.” When a representation in a matter of business is made by one 
man to another calculated to induce him to adapt his conduct to it, it is per- 
fedly immaterial whether the representation is made knowing it to be untrue, 
or whether it is made believing it to be true, if, in fact, it was untrue.” False- 
hood vitiates a transaction; it is no defence to say that the same ihing might 
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Iwve lesoltod if tru^ lud hem kaowa J The~ia|ur 3 r must be Hie immeiHAii 
and iM^ the reiacda eoseeiOMiod of the representetioa.* 

4. SabHwetieh <3).— A mere general statement by an auctioneer that the 
land is fertile and improvable, whereas part of it had been abandoned as asetess, 
cannot be regarded as a misrepresentation which will entitle a purchaser to be 
dischai^[«i, but is a mere flourishing description by the auctioneer.* A party 
is entitled to rescind a contract to which he is induced to eUter by fraudulent 
representation regarding the thing bargained for. But where there has been 
an innocent misrepresentation or misapprehension it does not authorise a rescis- 
sion unless it is such as to show that there is a complete difference in substance 
between what was supposed to be and what was taken, so as to constitute a . 
failure of consideration.^* 

Where the vendor put forward a statement as to liquor shops which was 
misleading and the purchasers made a mistake as to the substance of the thhig 
they were contracting for, the Court proceeded on the basis that there was 
misrepresentation. An omission to state a material fact is misrepresentation 
and not fraud.^^ Where there was a positive assertion that a vessel was not 
more than 2,800 tonnage, an assertion not warranted by any information the 
plaintiff had at the time and which was untrue, but which induced the other 
party to enter into the contract, the other party was entitled to avoid the 
contract by reason of the plaintiff’s misrepresentation of the size of the vessel,** 
Where directors, acting within their authority, sold on behalf of a company a. 
bill, upon which the company was not however liable, they were guilty of mis- 
representation, as no ordinary diligence would have enabled the purchaser to 
discover that the company was not liable.** 

19. Voidability of agreements without free consent.— When 
consent to an agreement is caused by coercion, fraud or misrepre- 
sentation, the agreement is a contract voidable at the option of 
the party whose consent was so caused. 

A party to a contract, whose consent was caused by fraud or 
misrepresentation, may, if he thinks fit, insist that the contract 
shall he performed, and that he shall be put in the position in 
which he would have been if the representations made had been 
true. 

Exception . — If such consent was caused by misrepi^entation 
or by silence, fraudident within the meaning of section 17, the 

8 Barrv v. Crotkv, 2 J & H 1, 28; Flight v. Booth. 1 Bing NC 870, 877: (1824-84) 
All ]|B Bep 48; Shepherd v. Croft. (1910)1 Ch 621. 
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<^ntract, nevieirtlieless, is not voidable if the pazly whoto 
sent was so caused had ^e means of discovering the truth vidth 
ordinary diligence. 

Explanation . — A fraud or misrepresentation which did not 
^Chuse the consent to a contract of the party on whom such fraud 
Was practised, or to whom such misrepresentation was m^e, 
does not render a contract voidable. 

Illu8tration$ 

<! ,• 

,1. i, (a) A, intending to deceive B, falsely represents that five hundred maunds of 
indigo are made annually at A’s factory, and thereby induces B to buy the factory, 
^he contract is voidable at the option of B. 

(b) A, by a misrepresentation, leads B erroneously to believe that five hundred 
fiihfinds of indigo are made annually at A’s factory. B examines the accounts of 
{He factory, which show that only four hundred maunds of indigo have been made. 
After this B buys the factory. The contract is not voidable on account of A's 
fiusrc^resentation. 

; ; A fraudulently informs B that A’s estate is free from encumbrance. B 
.^hereupon buys the estate. The estate is subject to a mortgage. B may either avoid 
ths contract, or may insist on its being carried out and the mortgage*debt redeemed. 
*■ ' (<t) B, having discovered a vein of ore on the estate of A, adopts means to 

%i>^ceal, atid does conceal, the existence of the ore from A. Through A’s ignorance 
S is enabled to buy the estate at an undervalue. The contract is voidable at the 
option of A. 

. <e) A is entitled to succeed to an estate at the death of B. B dies; C, having 
received intelligence of B’s death, prevents the intelligence reaching A, and thus 
induces A to sell him his interest in the estate. The sale is voidable at the option 
of A. 

L The Section. — The words ‘undue influence’ were repealed by Act VI 
of 18d9, S. 3. No court will allow itself to be used as an instrument of fraud, 
though help under certain circumstances may be obtained.^* The section deals 
•lyiHIth the effeidts of coercion, fraud and misrepresentation on a contract. There 
pup two remedies available to a party under the section, (1) avoidance or reces- 
aiid (3) completion and the enforcement of the representation.^^ Under 
this sebtion the rights given to a party who has entered into a contract under 
fraud or misrepresentation are to avoid the contract or to insist on the contract 
being performed. The section does not entitle the party to insist on an entirely 
^iiferaat contract being performed. Moreover, the rights given by the section 
^are given only to a party whose consent to the contract was, in fact, -caused by 
the fraud or misrepresentation.^” After rescission such a contract will not be 
orc^ble at all. Some amount of pufSng must be allowed in a prospectus. A 
statement that something will be done is not a statement of an, existing fa^, so 

■ .V • ' ■ . ' 'i' 
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it doM not M^nt to Wlire feaud haa aetualljr Baocedled; 

a plaintiff will not be allow^ to fo back upon iibe terms of a contract bn the 
ipround tibat he had therebsr fraudulmittjr attempted to cheat a third person. 
The plaintiff will be estopped from alleging his own fraud and setting it op as 
against the defmidant. The case of a defendant 'pln^^ding that there has been 
a fraud, to which the plaintiff was a party, is wholly different.^'' Apart from 
fraud, undue influence, etc., the court has no jurisdiction to interfere with a 
valid contract which was fair at the relevant time, namely, when it was made.^^ 
The section has no application when the contract itself provides a clause of 
defeasance.^ For analogous law, see S. 55(1), Transfer of Property Act. 

2. Effect of coercion, etc., on contract. — A contract made under pres* 
sure is voidable. But if instead of attempting to repudiate the transaction 
by not acting up to it or by other means, the party indicates a complete acquie- 
scence in the arrangement that has been made subsequent thereto, he is bound 
by it and the contract cannot be avoided for want of consent.^*® An acknow- 
ledgement of liability to pay is not binding when it has been caused by inti- 
midation.^ Where plaintiff on being wrongfully arrested pays a sum of money 
under duress to obtain his discharge, he is entitled to recover it from the sheriff,* 
A compromise of a case brought about by a form of judicial coercion cannot 
stand as the consent cannot be deemed to be fair and free.* As to the effect 
of coercion on marriage, see Ram Harakh v. Jagamath.* 

A contract induced by fraud is not void, but only voidable at the option of 
the party defrauded; secondly, the contract is valid till rescinded; and thirdly, 
tlm option to avoid a contract is barred where innocent third parties have, in 
reliance on the contract, acquired rights which would be defeated by its rescis- 
sion.® Where at an auction sale a third person dishonestly and with interested 
motives, but without any privity with the seller, made bids so that the purchaser 
had to pay more than he otherwise would have to pay, the contract was avoided 
by fraud.® A compromise by- which a party undertakes not to file an appeal 
is void or voidable if the party had no right to appeal.'’^ Where there is no 
agreement to make compensation in case of misdescription; the purchaser is 
entitled to compensation, in case of deficiency of area, if he can make out a 
fraudulent misrepresentation which he accepted as true.® Where there is an 

17 Mohammad v. Jang, 156 IC 362. 

18 Tekehand v. Birgabai, 1942 N 119. 

19 W. 1. L. tnaee v. Anma, 1942 C 412. 

20 Seetharama v. Bayanna, 17 M 275. 

1 Bimm v. Kewtd, 69 IC 781; 

2 Meanil v. Dakin, LR 3 QB 18. . 

3 Mousell V. Ghotnahyam, 89 CWN 61 refing to Radha v. LticImiUdumd, 24 CWN 
464. 

4 1982 A 5. . , 

5 Temriani y.\GUufgow Rank, 4 AC 615; Ctofcto v. twtqwmd, LR 2 HL 826: (1861- 

^8) AU Eit Rep 7^; Stamuon 22 IJCP 116. 

6 Union Bmk v. Hynater, p Cb D. 5i 

7 Bam V. Commikim, 1939 L 611; 
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te mdke it* * punduumr loses iOm x^t to 
ili.ndtit due diligence, be ndgbfc have knowle^ of ibe defet^ cor, if aifter eon^s^ 
to know of it he took possession without insisting on ^e papmmt oif ecgo^ 
pehsation. He does not lose this right simply because eonveyance hag been 
executed.* It is well established lhat where the contemplated fraud has not 
beat effected, a party to a fraudulent transaction does not lose his right to 
be relieved from the effect of such a transaction. The rule applies evmi whmre 
a parly suffers a decree to be passed against him in a collusive suit which is 
only part of the fraudulent scheme.^* If a person seeks on the ground of 
fraud to cancel or set aside a con^nct, he must set aside the contract as a whole, 
and not a part thereof. The person who impeaches a contract must make up 
his mind to take it as it stands or repudiate it in toto. It is not open to him 
to accept it in part and reject the other part.^^ unless the parts are so severable 
as to form two independent contracts.** Where a sale of property is vitiated 
by fraud on the part of the vendor, the buyer of the property at a Ckturt 
auction sale, though only a benamidar, can maintain an action to complete the 
sale.** An agreement between two parties, if fair on general principles, is not 
invalid merdy because it may have been brought about by a third party with 
a fraudulent intention of benefiting himself.** 

It appears that this section read with S. 14 deals with fraud so far as it 
affects the free will of the parties at the time of entering into a contract; 
the Explanation must be t^en as meaning that any subsequent fraud will not 
affect the validity of the original contract.*® In other words, fraud in the 
performance of a contract, apart from its making, is no ground for rescission 
and restoration of the parties to the position in whidi they were before Ihe 
contract was entered into.*® A bona /ids purchaser for valuable consideration, 
without notice of fraud, from a fraudulent possessor gets a good title to pro- 
perty which his seller has obtained by fraud; in such a case the goods cannot 
be recovered from the purchaser.*^ Where the court is of opinion that the 
plaintiff and the defendant were acting together with a view to perpetrate a 
fraud, and that there was no difference in the degree of guilt of the parties, 
the court will assist neither party.*® The proposition that a deed cannot be 
avoided by a party to tiie fraud has been doubted.*® 

Whether the representation made in a particular case actually induced the 
other party to enter into the contract or not is a question of fact and not of 

9 Be Turner, IS, Ch D 181. 

15 Bajab v. Hadayet, 19 CWN 1151, see ocmflicting rulings discussed. 

11 Om v. Dorshm, 96 IC 144. 

12 United Shoe M. Co. v. Bnmot, 1909 AC S80, 840. 
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m demeetii v. HerjUbhai, 87 B 168. 

1.^ f, firnngoUps, 46 B 489; JfoBhw y. Fowler. LB 7 ,BL 767; (187440> AB 

ER R (9 118; Stepsmon v. JVwonbam, 22 <LJCP 110; but see HeBty v. MtOtoewh 
1196 AC 471: (1866-99) AB EB Bep 82t 
18 . Haweb ▼. Dam, 166 XC 928; Btmlal n, Bafandm, IgSg 6 124 : 

Vikii/ttty. MUtnin, 46 A 896; see Ktmayya v. JfmfigyA 82 x 



s.‘ 




Micsiw- ^ Maimci 



law.*® -of i tat^ifyx of law fe sot mak 

as win onti^ tiMS eihor party to ni^om it ia made to c^itaiit r^Sef.* lENit o 
misrepresooti^oii on a-poiatof law, if wilfully made, will diaeptitto a party, to 
any benefit he haa got by such misrepresentation.* A represmitatioB on a matter 
of private right, however, is a representation of fact* A collateral larmnise 
to do some act, though it may effectively induce the promisee to enter into a 
contract, is not, properly speaking, a representation at all.* A representatian 
made by one party for the purpose of influencing the conduct of the other 
party, and acted on by him, will in general be sufficient to entitle him to the 
assistance of the court to have the untrue representation made good.* A 
widow was held not bound by a bond executed by her as it was obtained from 
her by misrepresentation, viz., that a debt was due from her husband.® A man 
who is deceived by his prospective wife on the subject of her chastity is not 
entitled to obtain a divorce or decree of nullity on the ground of deceit practised 
or false representation made before marriage.^ Where the defendant intimated 
that he wanted a house with 4 bedrooms and the plaintiff sent a plan showing 
4 bedrooms, but one was not fit to be used as a bedroom, the defendant was 
entitled to rescind the contract. As personal inspection of the house was not 
possible, the Exception did not apply. A party to a contract is entitled to 
repudiate the contract when the fact of misrepresentation comes to his 
knowledge.® A person paying insurance premiums by relying on the mis- 
representation of the defendant, which renders the contract voidable, is entitled 
to recover the premiums as money had and received to his use.® In English 
law a person is not liable in damages for an innocent misrepresentation, no 
matter in what way and under what form the attack is made. In Derry v. 
Peek,^^ it was definitely laid down that in order to establish a cause of action 
sounding in damages for misrepresentation, the statement must be fraudulent, 
or must be made recklessly, not caring whether it was true or false. Where 
at a sale by the Registrar it was represented in the abstract that the entire 
16 annas share in a house was being sold, whereas the purchaser found that 
only iths share in the premises was sold to him, the contract could not be 
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laifiMteed against the imrchaser on account of niereprasentatioa.^^ A contract 
can be set aside in equity on proof that one party induced the other to enter 
boto it by misrepresentatioiie of material facte al^ough such miarepresentatioBa 
may not have been fraudulent.^^ Material misdescription vitiates a policy of 
insurance. By material misdescription is meant a misdescription such as would 
affect the mind of a reasonable insurer either as to accepting the risk or as 
to the premium which he would place upon the risk. Whether a misdescrip- 
tion is material or not is partly a question of inference and partly a question 
of law.^B A contract of guarantee, like any other contract, is liable to be 
avoided if induced by misrepresentation of an existing fact, even if made 
innocently.'^* A seller was held not liable for misdescription because of a 
provision in the written contract that there would be no allowance for *anjr 
defect or error whatever’.^® A provision in a contract of insurance that a false 
statement would put an end to the contract avoids it, whether the statement 
is material or not.^® 

The plaintiff took a white satin dress to the defendants* shop to be cleaned. 
She was given a paper headed “Receipt” and was asked by a shop assistant 
to sign -it. The plaintiff inquired why her signature was required and the 
assistant replied, in effect, that the defendants would not accept liability for 
certain specific risks, including the risk of damage by or to the beads and 
sequins with which the dress was trimmed. In fact the “receipt” contained 
a condition that the cleaners accepted no liability for any damage however 
arising. When the dress was returned to the plaintiff it was found to be stained, 
and she was awarded damages by the county court judge, who held that the 
defendants had been guilty of negligence and were not protected by their 
exemption clause by reason of misrepresentation as to its character. On appeal 
by the defendants, it was held that the defendants could not rely on the exemp- 
tion clause because their assistant by an innocent misrepresentation had created 
a false impression in the mind of the plaintiff as to the extent of the exemption 
and thereby induced her to sign the receipt.^’ 

3. Fraud etc. by persons not parties to contract. — ^Misrepresentation by 
an agent is misrepresentation by the principal.^® The general rule is that the 
master is answerable for every such fraud or wrong of the servant as is com- 
noitted in the course of the service and for the master’s benefit, though no 
express command or privity of the master be proved. Even if the master has 
not authorised the particular act, but he has put the agent in his place to do 
that class of acts, he must be answerable for the manner in which the agent 
has conducted himself in doing the business which it was the act of his master 

11 Ufwndro v. Obkoy, S OWN 698. 
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to place; him It hM siiiecrheCii definitely ruled that the act. need net hi 
for the mastear's benefit^ Where the plaintiff paid a>8um of money to the 
second defendant, the eyrent of the first* who misappropriated it and the first 
defendant sued the plaintiff and obtained a decree, the plaintiff was held not 
entitled to recover as there was no question of mistake, fraud, etc^ Where 
the false representation is made by <me who is no party to the agreement, the 
contract cannot be avoided.^ Innocent parties cannot derive benefits from the 
fraud of others.® 

4. Election to avoid. — A contract continues .to be valid till the party 
defrauded has determined bis election by avoiding it.* A contract tainted with 
fraud is not void but voidable. If there is fraudulent representation not merely 
as to ihe contents of a document but as to its character the document is void 
altogether,® Lapse of time without rescinding a contract will furnish evidence 
of a determination to affirm the contract.® Thus, even if a contract to take 
shares be voidable upon the ground of fraud or misrepresentation, if a person 
ratifies the contract, e.g., by applying to be appointed a director, by acting as 
director, by giving a report that the company is a profitable concern, he is liable 
as a contributory.'^ A plaintiff who, knowing of the fraud, treats the transac- 
tion as a contract, loses his right of rescinding it and cannot recover back the 
money from the seller even though he afterwards discovers a new incident in 
the fraud.® Where a contract, voidable at the election of a party, on account 
of fraud or undue influence, is avoided, if nothing has occurred to alter the 
position of affairs, the rights and remedies of the parties are the same as if 
it had been void from the beginning.® If a person elects to affirm a contract 
he may yet sue the person for compensation in damages who by fraud induced 
him to enter into it.'® The party entitled to elect may repudiate the contract 
and restore any benefit that he may have received under it or, if he has received 
none, he may defend any suit brought against him on the contract by the 
other party.i’^ 

5. Delay. — As soon as a fraud is discovered the contract ought to be 
repudiated, so that the party repudiating may be in the same situation as if 
the contract had no existence at all, but if he continues to perform his part 
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iot tbe CMmlaract he must be bound by its tcntas;** Where u person has eon- 
femcied to take shares in a oomptmy and his name has been placed on the raster, 
it has always been held that he must exercise his right of repudiation with 
extreme promptness after the discovery of the fraud or misrepresentaticai.’* 
Therefore, a person considering himself misled by fraud or misrepresentation 
should raise his objection at an early period without undue delay It is too 
late after winding up has commenced to rescind a contract for shares on the 
ground of fraud. The right to rescind must be exercised within a reasonable 
time,^^ for delay prevents a party from avoiding a contract.^^ Concealed fraud 
postpones the running of time where there was no sufficient means of discover- 
mg it, laches or negligence cannot be attributed until the discovery of fraud. 
On the contrary, it has been said that lapse of time is no bar to the plaintiff,^^ 
for the delay must be such as would bring the statute of limitation applicable 
to the case into operation.^* The equitable doctrine of laches and acquiescence 
does not apply to suits in the mofussil for which a period of limitation is 
provided by the Limitation Act.^* Delay is not material so long a matter 
remains in status quo and it does not mislead the defendant or amount to waiver 
or acquiescence. It must be shown that delay has prejudiced the defendant.^'* 

6. Means of discovering the truth. — ^The Exception to the section, it has 
been pointed out, does not depart from the well established rule of English 
law, though it is ambiguously worded. In the case of an active misrepresen- 
tation knowing the fact to be false, as distinguished from mere silence or 
concealment, it is not incumbent upon the party defrauded to establish that he 
had no means of discovering the truth with ordinary diligence. The Exception 
cannot mean that fraud does not vitiate a contract unless the party defrauded 
had no means of discovering the truth. The difficulty, it has been suggested, 
has been caused by the punctuation, namely, a comma after the word ‘silence', 
which seems to indicate that the words ‘fraudulent within the meaning of 
section 17’ apply both to misrepresentation and to silence. But these words 
refer to ‘silence’ exclusively, so if the comma after the word ‘silence’ be ignored, 
the result would be to bring the law in conformity with the Elnglish law.^ 
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^%e ease <tt A petson ifvtio viisiiiBif to tdii bouse tsases bofus offers to be 
autde to him eomes undmr tlm 8^<m and not the Exception.* 1%e Exc6pth>h 
does not make any mention of fraud; ihm'efore, the means of duKM>verinir the 
tmth tdth ordinary diligence cannot be an answer to the claim of a party for 
relief from a contract to which he was induced to enter by means of a false 
aaserti<m or active concealment such as constitutes fraud as defined in 17. 
If a seller of property gives an answer that he knows to be false, he is guilty 
of a breach of duty and of misrepresentation. In order that the remedies 
given by S. 19 can be availed of it must be proved that the consent of the 
party who claims to avoid the contract was caused by fraud or misrepresentao 
tion and that he was actually deceived. Undm: the English law the fact that 
a party, who has been induced to enter into a contract by tyaudulent mb)> 
representation or wilful concealment might, by ordinary care or proper 
! enquiry, have known the truth, is no defence to an action for rescission of 
the contract if the party was really deceived.* But under the Exception even 
'if the party is deceived by misrepresentation or by silence fraudulent witibin 
the meaning of S. 17, he cannot avoid the contract if he had the meaxis of 
discovering the truth with ordinary diligence. The Exception has not been 
applied,^ where there has been an active concealment of an important fact in 
order to deceive the other party and induce him to enter into the contract.* 
A purchaser was held entitled to rescind a contract when the amount of ground 
rent was not stated in the particulars of sale and he thought that the property 
was not subject to any ground rent. Knowledge could not be imputed to him 
from the mere fact that if he had not been careless and had made inquiry 
he could have ascertained the fact, so specific performance of the contract was 
refused.* A vendor misrepresenting that the purchaser could take immediate 
possession of a plot of land when a lease was subsisting, the sale was voidable.^ 
But a purchaser cannot refuse to complete a contract on the ground of mis- 
representation where knowledge of the true state of facts can be imputed to 
him.* Where a person relying on the representation made to him by an 
auctioneer, he being unable to follow the particulars of sale read out in English, 
made a bid at the auction which was accepted, the Exception did not apply and 
he was allowed to rescind the contract.* If the vendor be informed by the 
purchaser of his object in buying, and the lease contain covenants which vdll 
defeat that object, mere silence will be equivalent to misrepresentation. Thus, 
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ti^e y«aidor ia bound to disdoae to tbo purdyiaer bbi^ a cectaiia. ^rd 1^ 
teaae did not have tb« meaning whi<^ persona residing 4p the distinct are enttt^ 
to at^h to it.io Under the Exception, a contract, even if caused bjr mj^ 
ri^esentation, would not be voidable, if the defendant had the means of 
discovering the truth with ordinary diligence. The application of the Exception 
is not restricted to cases where the party is fixed with constructive notice of 
the true state of afifairs.^i 

In Smith v. Land and Home Property Corporation^^ Bowen L. J. said: 

'Tn a case where the facts are equally well known to both parties, what 
one of them says to the other is frequently nothing but an expression of opinion. 
The statement of such opinion is in a sense a statement of a fact, about the 
condition of the man’s own mind, but only of an irrelevant fact, for it is of 
no consequence what the opinion is. But if the facts are not equally known 
to both sides, then a statement of opinion by the one who knows the facts best 
involves very often a statement of a material fact, for he impliedly states 
that he knows facts which justify his opinion.” 

7. Ordinary diligence. — ^In a case coming under the Exception the 
question, arises what would constitute reasonable care or diligence on the part 
of the plaintiff.i^ Ordinary diligence means the diligence of an ordinary man 
who does not pretend to possess special knowledge or skill. In Re Nuraey 
Spinning and Weaving Co,^* the Exception was held to have no application 
because no ordinary diligence would have enabled the bank to discover that 
the company was not liable on the bill. Where, however, there was a contract 
for the purchase of rice and a purchaser sought to set aside the contract on 
the ground of breach of warranty, namely, that the goods delivered were of 
inferior quality, the case came under the Exception because the purchaser might 
have discovered the truth with ordinary diligence.^*^ Under the English law 
the effect of a false . representation is not got rid of on the ground that the 
person to whom it was made has been guilty of negligence.^** 

8. Ehcplanati<m. — party who actually knows the truth is not entitled 
to complain of misrepresentation. A party that takes up this plea must show 
that the other parly Imew that to be untrue which was represented to him 
as true.*^ In an action of fraud, therefore, the plaintiff (1) must establish 
actual fraud which is to be judged of by the nature and character of the 
representation made, (2) must ^tablish that this fraud was an inducing case 
to the contract.** Thus, where a purchaser did not inspect an article when 
he had an opportunity of doing so, and there was a latent defect in the article 
which was concealed by the vendor, the purchaser could not have the contract 


10 Jogendra v. Chandra, 42 C 20. 

11 mhinC Ltdt r; 8H Gtmgaji MOh, 4 €WN 869. 

12 <1884) 28 Oh D 7. 

18 HariUU v. Mtdehand, S2 B 888. 

14 5 B 92, 95. 

18 BfcosJWv. IV’oJo, 4 0 801. « . 

18 80 Oh D l,18>18i <188^86) AUim Bep I^^ 

0<Sin,.'JS4^'«te WaMm'v, iCtonmant, 124^ 
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riacinided, imtsmodb act h« was itot mislad by the attm^ lo conoeal.^^ M 
vendor .»t the time of the contraet does aot know of the existinir defect in 
the estate, the Coert will enfor^ the contzect; otiberwise, perhaps, if the defect 
be known to the vendor, and be one which a prudent purchaser could not 
discover.*® 

The principle underlying the Explanation to section 19 is that a false 
representation, whether fraudulent or innocent, is irrelevant if it has not 
induced the party to whom it is made to act upon it by entering into a contract.^ 
An insurer cannot avoid a contract of insurance containing misrepresentations 
about facts which are not material. In a Calcutta case, one S booked a consign* 
ment of tea, which was insured with a general insurance company. According 
to the policy and the proposal form the consignment was in respect of Pekoe 
dust but in fact it contained ordinary dust tea. It was not necessary for the 
proposer to mention the particular brand or quality of tea: it would have been 
sufficient if the proposer simply mentioned 'tea’ and nothing else. Nor did 
,the proposal form require the proposer to mention the price or the value. Held 
that the insurer was not entitled to rely on the misrepresentation to impeach 
the contract.* 


19A. Power to set aside contract induced by undue in- 
fluence. — ^When consent to an agreement is caused by undue 
influence, the agreement is a contract voidable at the option of 
the party whose consent was so caused. 

Any such contract may be set aside either absolutely or, if 
the party who was entitlea to avoid it has received any benefi,t 
thereunder, upon such terms and conditions as to the Court may 
seem just. 


lUuatrations 

(а) A’s son has forged B’s name to a promissory note. B under threat of 
prosecuting A’s son obtains a bond from A for the amount of the forged note. If 
B sues on this bond, the Court may set the bond aside. 

(б) A, a moneylender, advances Bs. 100 to B, an agriculturist, and, by undue 
influence, induces B to execute a bond for Bs. 200 with interest at 6 per cent, per 
month. The Court may set the bond aside, ordering B to repay the Es. 100 with , 
such interest as may seem just. 

The section. — ^The section has been inserted and the words 'undue in- 
fluence’ deleted from the previous section by Act 6 of 1899, S. 3 on the 
following grounds given by the Select ConMnittee: “A contract obtained by,^- 


19 Hort/oK V. Tkomem, 81 U Ex. 822, refd. to in Coriisfe v. Soft, (1906)1 Ch 886. 
iO lAum V. Jomes, 7 Hare 410: 68 EE 170: IS U Cfli i>29. 

1 mhooUa V. L. /. C., AIB 1962 SC 814, 820. 

2 HhidHStan «tc. tnaueemee Soe. v. Pmam Chand, AlB 1971 Cai 
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cass &t the latter, a party who, with knowledge of the fnuid, has taken any 
bmefit under the contract, is hdd to have elected to ^Srm it; Imt where 
a contract has been obtained through the exercise of undue iidluenoe it is 
neceesary that the Court ^ould have power to relieve the party who acted 
under the undue influence, even although he may have received some bendlt 
under the contract. On the other hand, where such benefit has been received 
the Court ought to have full power to impose such conditions as may be just 
upon the party seeking relief.” With the terms of the second paragraph 
compare Ss. 36, 88 and 41 of the Specific Belief Act. 

Effect of undue influence. — ^Illust. (5) midces it quite clear that the 
section is intended to give express sanction to the Courts to relieve a borrower 
against the oppressive terms of his contract.^ In Dhanipal Das v. Raja 
Mamshtaar* the bond in suit was set aside on the ground of having been 
executed under undue influence. Where such influence is continued to be 
exercised upon a party until his death, and he had no opportunity of cancelling 
the contract, it is open to his representatives to raise in defence the plea of 
undue influence.'^ The transferee of a bond is invested with all the righty and 
remedies of the transferor, including the option of avoiding the agreement in 
the bond, on the ground that it had been caused by undue influence." The 
remedy of setting aside a contract on the ground of undue influence may be 
lost by acquiescence,'' or by the exercise of the right of choice or election." 
Terms and conditions referred to at the close of the section, which may seem 
just to a Court, may be imposed by it without the consent of the party.® When 
a. sale deed was executed under circumstances which has given an unfair 
advantage to the dominating party, that sale cannot be upheld.'® The remedy 
of setting aside a contract on the ground of undue influence may be lost by 
acquiescence." Undue influence may be set up by way of defence to an action 
and it is not necessary to take steps to set aside the agreement. The represen- 
tative of a party who was induced to enter into a contract by undue influence 
may by way of defence plead undue influence.'® It has been held that the 
exercise of undue influence might vitiate the contract though the person exerting 
tile influence is not himself a party to the contract but exerted it for the 
benefit of a third party with the knowledge of that party. A transaction, 
tiierefore, would be voidable against a third party if it is the result of undue 
influence and that party took the benefit.'" 


8 Poma V. Gittespie, 81 B 348. 

4 28 A B70 PC. 

6 Ra$k Beheari v. Haripada, 59 CLJ 387; see USanbhari v. Sri Bom, 34 AU 1216. 
8 Bam v. Bhagvxat, 159 IC 820. 

7 SaaOut/rcma v. Bapanna, 17 M 276. 

8 Swiia V. Hara, 1948 C 162. 

9 Sun^ksr Bai v. Swaj BaU, 47 A 932. 

-19 Shmutkertm v. Channaihi, 182 IC 462. 

11 SMtitoremov. Sapama, 17 M 276. 
it JHeniikari v. 0ri. Bma, 34 AU 1216. 

18 V. Dattatrapa, ^ Bern. LB 1288. 
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10-B. Definitions of ‘‘maintdner’’ and **diampertous agree- 
ment’^ (a) ^^Malntainer’* means a person who gives assistanee 
or encouragement to one of the parties to a suit or proceeding 
and who has neither an interest m such suit or proceeding nor 
any other motive recognised by law as justifying his interference. 

(b) “Ghampertous agreement” means an agreement 
whereoy the nominal plaintiff agrees with the maintainer to 
share with or give to him a part of whatever is gained as the 
result of the suit maintained. 

19-C. Power to set aside champertous agreement: A 
champertous agreement may be set aside upon such terms and 
conditions as the Court may deem fit to impose. 

Sections 19>B and 19-C were added by the Central Provinces & Berar Indian 
Contract (Amendment) Act, XV of 1938 for local application. 


20. Agreement void where both parties are under mistake 
as to matter of fact. — ^Where both the parties to an agreement 
are under a mistake as to a matter of fact essential to the agree- 
ment, the agreement is void. 

Explanation. — ^An erroneous opinion as to the value of the 
thing which forms the subject-matter of the agreement is not to 
be deemed a mistake as to a matter of fact. 

Illuatrations 


(a) A a^rrees to sell to B a specific cargo of goods supposed to be on its way 
from England to Bombay. It turns out that before the day of the bargain, the ship 
conveying the cargo had been cast away and the goods lost. Neither party was 
aware of the facts. The agreement is void. 

(b) A agrees to buy from B a certain horse. It turns out ihat the horse was 
dead at the time of the bargain, though neither party was aware of the fact. The 
agreement is void. 

(o) A> being entitled to an estate for the life of B, agrees to sell it to C. 6 
was dead at the time the agreement, but both parties were ignorant of the fact. 
The agreement is void. 

1. Mistake of fact. — A mutual mistake on a matter of fact essential to 
Ibe agreement would make an agreement void. There may be some defect that 
is unknown to both the parties whereby the contract is so fundamentally affected 
that there is good ground for holding the contract void because of a mutual 
mistake of fact.^* Where a contract of sale relates to specific goods which 
do not ezis^ the case is not to be treated as one in which the seller warrants 

the «xkd»nee of those specific goods, but as one in which there has been a 

s 

14 J^fcrsisg V. Chuttc, SO C 615 raid, to in SoriM v. MvMiand, 52 B 883. 

15 SfaemsT. 
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laflure of considsration and mistake. The result will i>e ^ same elrbene not 
all bnt some of the gdods have ceased to exist, e.g., been stolen or taken away.^^ 
An agreement for iiie sale of shares in a company, entered into in ignorance 
of the fact that a petition for winding up of the Ckimpany had been presented, 
is not valid.^^ Where there is a mutual mistake as to a fact which goes to ^e 
root of the contract and frustrates the object of the agreement the section 
will apply, lllust. indicates what the legislature intended to enact under 
the section. Where however one of the parties to an agreement knows a fact 
which makes his bargain an advantageous one and that fact is unknown to 
the other party to the agreement, the other party remains bound by the contract 
unless there is an obligation on the party knowing the fact to disclose it to 
the other party. Thus, a vendor cannot refuse to give delivery under a contract 
unless a further sum equal to the proposed excise duty, subsequently imposed, 
was paid.^* The parties may be mistaken in the identity of the contracting 
parties, or in the existence of the subject matter of the contract at ^he date 
of the contract, or in the quality of the subject matter of the contract.^® 

So also a person cannot plead a mistake when his ignorance of l^acts is 
due to his own negligence. In such a case he is treated as if he had the 
knowledge.*® Where the Government acquired land, paid the compensation money, 
then discovered that the land belonged to it, the money could not be recovered 
as there was not a total failure of consideration, for it got rid of whatever 
claim the defendant may have had to the land.^ Where under a contract of 
insurance, the insured is replaced with certain articles for a missing article after 
a fruitless search for it, the settlement is not rescinded or reopened on the 
subsequent discovery of the missing article. The fact that the replacement 
agreed to had not been completely effected makes no difference.* One funda- 
mental distinction between this section and S. 55 T. P. Act consists in the fact 
whether both parties to the contract or the seller alone has knowledge of a 
defect in the property sold, in the latter case, the element of fraud intervenes.* 

2. Both parties. — ^Where a contract is the result of mistake on both sides, 
then there is no contract at all between the parties, the party who has advanced 
money is entitled to claim refund.^ A mistaken belief as to the status of one 
of the parties will not avoid the agreement.* 

A contract cannot be avoided by the purchaser when he has knowledge 
of the defect in title or when ignorance of the defect has not been established by 


16 Be London Bank, LR 1 Gh 433. 

IT C£. Couturier v. Haetie, 6 HLC 678; (1843-60) AU EB Rep 280; JoyH v. Sed^on, 
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evidenee.* The mietttke of one pui^r, therefore, indncing him to enter into 
a ccmtract ie of no coneeQumme if the o^ier partsr is not implicated in the 
mistake. Thns, where 25 shares were allotted to each of the persons named 
as directors, in order to qualify them for the ofiSce, and A, one of the persons, 
consented to act as director and actually did so act, afterwards under a mistake 
and in ignorance that any share had been allotted to him, applied for 20 cdiares, 
which were allotted to him, held, he was liable for the 45 shares.^ Where a 
party bought his own land by mistake, equity relieved against the mistake by 
compelling the vendor to make over the consideraticm money as he had no right 
to it.^ An, obvious mistake in a written instrument as to the amount of a 
mortgage, ° or an omission of a name in one part of an instrumenV^ may be 
rectified. A contract intended to have been entered into between the plaintiff 
and the defendant was by the mistake of the broker purported to have been 
executed between the defendant and a third person, held, there was a valid 
contract between the plaintiff and the defendant.^! Where a plaintiff alleged 
that he had paid in excess of what was due under a contract of purchase and 
asked for a refund of the excess, under the section he could have the contract 
avoided on the ground of mutual mistake, or under S. 31 of the Specific Relief 
Act he could apply to have the instrument rectified.^^ Where, however, an 
error which is sought to be taken advantage of by one party has been induced 
by the other party, the contract may be avoided.^® An agreement to terminate 
a definite specified contract is not void on the ground of mistake if it turns 
out that the agreement had already been broken and could have been determined 
otherwise.^* 

3. Matter of fact. — It may not always be easy to say whether a mistake 
has been made as to a matter of fact essential to the agreement. An auction 
sale of a plot of land in respect of which notice was duly published, a fact 
unknown to both the imrties, is void on the ground of mistake.^® A mistake, 
in order to avoid a contract, must be a mistake as to an existing fact An 
erroneous expectation which events entirely falsify has no effect. An erroneous 
supposition that Government assessment will not be enhanced will not invalidate 
a contract.^® Where a settlement is entered into between the Government and 
the plaintiff, both parties believing that they were the superior holders of the 
land, but it transpires that they are not so, the agreement is void in respect 
of the part of the land settled under a common mistake.^^ Mistake to be a 

6 Secretary of State v. Yellapeddi, 87 IC 644. 

7 Be British Amariean Telegraph Co., LR 14 Eq. 816. 

8 Bingham v. Bingham, 1 Yes. Sen. 126. 
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12 V. Shwe V. Kyaw, 125 IC 259. 
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I^KMmd tor aett^ Mid« a oontraet maat be of each a natuire that ii can be 
fieoperly described as a mistake in respect of the underlyinsr assumpticm of the 
oontraet or transaction or as being fundamentai or basic. A mistake of this 
sort prevents there being that intention which the common law regards as 
essential to the making of an agreement or the transfer of money or property 
A contract based on a misunderstanding of its terms is not enforceable 
between the parties.^^ Where the memorandum upon a policy of insurance was 
framed under a mistake, and not in accordance with Ike terms verbally agreed 
upon, there could be no agreement, the premium paid must be refunded.^ A 
mistake as to the meaning of words spoken may prevent the parties being 
ad idem, but not an erroneous construction of words, unless the mistake as to 
the meaning of written words was induced by the other party or was accom- 
panied by a mistake as to the subject matter of the contract.^ A contract to 
be enforceable must be one of which the terms are understood by both, parties. 
Thus a contract to accept a lease based on a misunderstanding of a (Question 
of fact as to what the terms were does not constitute an enforceable i^ontract 
between the parties.^ Where it is agreed that a building contractor Will be 
paid on his bills being certified by an architect and the contractor subpits a 
bill so certified, the employer can impeach it only on the ground of fraud or 
collusion, it cannot be impeached for mere negligence or mistake for which the 
employer may have his remedy against the architect, but the contractor is bound 
to be paid.3 

Where at the date of a contract for the sale of a life policy the assured 
was believed by both parties to be alive, but he was in fact dead, the contract 
could not be enforced.* A contract for the sale of an annuity for life becomes 
void on the death of the annuitant before the completion of the contract.’^ A 
policy of insurance on a vessel is affected by the loss of the vessel at the time 
of insurance but not the state of repair at the time”; therefore contracts of 
marine insurance contain the expression **lost or not lost”. An agreement for the 
sale of shares of a company, where the transfer has not been completed, is not 
binding upon the purchaser if made in ignorance of the fact that a petition 
for the winding up of the company had been presented.'^ Where goods are stolen 
in transit before a contract of sale, the contract is void.” Where parties in 
Ignoraiu^ of the fact that the litigation had already terminated in favour of 

18 Fire Ineee. Soeiety v. Prioe Ld., 32 AU 609 PC; Chiman v. Divan, 1932 B 161. 

19 Sriniviu v. Rajkiahore, 148 IG 207. 
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5 Kennedy ▼. Thomaeeen, (1929) 1 Ch 426, 434: (1928) AU SR Rep 626; Strickland 
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iha present pfaUntiff, entered into a conqnroxnise and executed certain doeumenp 
in puraiance of that compromise, the documents executed were imitative.* 
Where there, is a common mistake as to the title of any property sold the 
Court will give relief, e.g., where a vendor purports to sell his freehold interest 
when he has a leasehold interest and the property in fact belongs to the pur- 
chaser.^** The general rule that a purchaser is entitled to require a good title 
is subject to the exception that where the purchaser at the time of the contract 
knows the property to be subject to encumbrances which cannot be got rid oi, 
he cannot resist specific performance on the ground of those encumbrances. But 
where parties were ignorant of restrictive covenants on the lands sold and 
they were contracting on the footing that a good title was to be made, and a 
good title could not be made, the purchaser is not bound by the contract.^^ 
WThether a misdescription or mistake as regards the area of land contracted 
to be sold, when there is a stipulation that for any error or misstatement a 
contract shall not be annulled, avoids the contract, depends on the rule that 
where misdescription, although not proceeding from fraud, is in a material 
point and so far affects the subject matter of the contract that it may reason- 
ably be supposed that but for such misdescription the purchaser might never 
have entered into the contract at all, in such a case the contract is avoided 
altogether, and the purchaser may be considered as not having purchased the 
property. The English Courts are from time to time approaching nearer to the 
doctrine that a purchaser shall have that which he contracted for or not be 
compelled to take that which he did not mean to have.^^ The section is not 
applicable where the purchaser gets substantially the same thing as has been 
contracted to be sold. He is entitled to compensation for deficiency in the area 
of land purchased and it makes no difference that the mistake is discovered 
after the conveyance is executed and registered.*^ But when the words of 
description of the quantity are qualified by such words as “more or less", or 
“by estimation”, a purchaser is not entitled to any abatement out of the pur- 
chase money for a slight deficiency.*'* Where the owner of a plot of land agreed 
to demise to A the minerals under it to the west of a certain fault, the quantify 
of land being described as supposed to be 83 acres or thereabouts, and to B the 
minerals under the land to the east of the fault supposed to contain 98 acres 
or thereabouts, but the former area was found to consist of 8 acres only, the 
agreement could not be enforced.*** But where upon the dissolution of a i>arbaier- 
ship the accounts as settled were taken as correct and the plaintiff, though he 
had the means of checking them, failed to do so, the Court refused to give 
relief on the ground of a common mistake. No account would ever be settled 
if by not examining it a party 'to a settlement, several years afterwards, could 
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that l^eere was a ecanmon mistaln.^^ In the bargain and side of an e^dstii^ 
^ttel by whi^ ^e property passes, the law does not, in tiie absence of fraud, 
iaiidy any warranty of the good quality or craidition of the chattel so sold. The 
simple sale, therefore, of a ship does not imply any contract that it is then 
seaworthy, or in any serviceable condition. But ibe sale of a chattd as being 
of a particular description does imply that the article sold is of that descrip- 
tion.^^ Where the plaintiff after completion discovered a defect of titie which, 
if he had chosen to investigate, he would have discovered before completion and 
tibiere was no contract to take compensation for defects, the plaintiff was not 
entitied to any compensation.^^ 

A consent decree is like any other contract; such a contract may be set 
aside on the ground that its execution has been obtained by fraud or gross 
mistake, notwithstanding that the contract has received judicial sanction in the 
form of a decree. When a decree is rectified on the ground of mistake the 
money paid under such a decree is also recoverable. Gross mistake is^^imilar 
in its effect to fraud or unconscionable dealing.^^ To constitute consent to a 
consent decree there must be a bargain between the parties and not a mere 
acceptance of the order offered.^** A compromise entered into by parti^ and 
recorded in Court will be set aside if it appeared that the arrangement had been 
brought about by entire mistake of both parties and of the Court with regard 
to the subject matter of the agreement.^ But a compromise will not be set 
aside where a party is not under a mistaken belief as to a matter of fact or 
where it was a mistake about a matter of fact but not essential to the agreement. 
Where the essence of a compromise is the recognition of antecedent title of the 
plaintiff, independently of the fact whether it actually exists or not, the fact 
that the title actually lies in the plaintiff does not avoid the compromise on 
the ground of mutual mistake.® Where acting upon general instructions given 
by a client to his counsel to compromise a litigation, counsel consented to a 
compromise under a misapprehension, such as, where intending to concede one 
tiling he inadvertently concedes another, or where the counsel of both sides are 
not ad idem, neither the counsel nor his client is bound by the compromise and 
the Court will set it aside. The Court will accept the statement of a counsel 
if made from his place at the bar without requiring it to be made on oath.® 
Even an order of Court made by consent can be impeached, not only on the 
ground of fraud, but upon any ground which invalidates any less formal agzee- 

unless it affects the interest of a third party or is based on a compromise 
of doubtful rights.* If a consent is given through m’ror or mistake there can be 
no doubt that the Court will allow it to be withdrawn if the order has not 
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iMMa drawn tii>> If a deeiae has aduaUy be» passed a fr^ action is usually 
nscesBiffy to have tixe compromise set aside.^ A consent decree can be set 
aside on the same grounds as an agreement." Relief can be given on the 
ground of mistake in the case of a sale held through the intervention of Ihe 
Court.'^ The contrary view has also been upheld and it has been laid down that 
the doctrme of caveat emptor applies to Court sales." 

4. Essential to the agreement. — The difficulty in every case has been to 
determine whether the mistake or misapprehension is as to the substance of 
the whole consideration, going as it were to the root of the matter, or only 
to some points, when even though material an error as to which does not affect 
the substance of the whole consideration." The sureties to an administration 
bond are not discharged from liability by reason of the invalidity of the grant 
of letters of administration or of the mistake of Court in accepting the bond. 

e 

The mistake in such a case has been regarded as a mistake as to matter of 
fact not essential to the agreement.^" Where on an assignment by sale of a 
mortgage claim, it was agreed that the mortgagee shall not be liable for any 
defect in the claim transferred, it subsequently transpired however that the 
mortgage was -inoperative because the mortgage deed was attested by one witness 
only, the assignment was not voidable “inasmuch as the vendee has chosen to 
contract to take the claim with all its defects and to hold the vendor not respon- 
sible for the consequences”.^^ Where a property sold was described as “enclosed 
by a rustic wall with tradesman’s side entrance”, but the wall did not form 
part of the property and the entrance was used on sufferance and these facts 
were unknown to the vendor, the purchaser was entitled to have the contract 
rescinded, though the condition of sale provided that compensation should be 
given for errors in the description of the particulars and the sale should not 
be annulled.^" 

The lessee in respect of an area of 5,000 acres of land fit for growing sisal 
granted a licence for the exploitation of sisal and the licensee agreed inter alia 
that he would deliver to the licensor sisal fibre in average minimum quantities 
of 60 tons per month. Both parties believed, contrary to fact, that the sisal area 
was capable of producing that quantity of fibre every month. The agreement 
was held to be void on the ground of mutual mistake.^* 

When goods, whether specific or unascertained, are sold under a well-known 
trade description without misrepresentation, innocent or guilty, and without 
breach of warranty, the fact that both parties to the contract are unaware that 
goods of that known trade description lack some particular quality does not 
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ci^titute fludi a mutual mistake of fart as wSH raider tke emitrart a 
even though, from the point of view of the buyer, the mist a ke may turn out 
to be of a fundamental character.^* 

The plaintiffs, London merchants, were asked by their Egyptian house for 
"Moroccan horsebeans described here as feveroles”. Their representative did 
not know what feveroles were, and asked the defendants’ representative, who 
after making inquiries told him that feveroles were just horsebeans and that 
his firm could procure them. After negotiations on that basis, written contrado 
Were concluded (1) between North African suppliers and the defendants, (2). 
between the defendants and the plaintiffs, and (3) between the paintifls and 
Egyptian buyers, for the si^e and purchase of "horsebeans”, payment to be in 
London by confirmed irrevocable letters of credit against shipping documente. 
When the horsebeans, shipped from Tunis, were received by the Egyptian buyers, 
the latter found that the commodity supplied was not feveroles, but another 
type of bean; but as they had paid for the goods, they accepted them and 
claimed damages. \ 

The resulting disputes between the plaintiffs and the defendants were refer- 
red to arbitration, and awards made in favour of the defendants. The plaintiffs 
then started proceedings in the High Court, claiming, inter alia, rectification 
of the contracts by the addition of the word “feveroles” after the word "horse- 
beans”, intending if successful to claim damages on the contracts as rectified. 

Pilcher J. found that both parties had made an oral agreement by which 
they intended to deal in "horsebeans of the feverole type”, but that owing to 
a mutual mistake innocently induced by the sellers* representative, all the written 
contracts were for horsebeans; and he allowed the rectification asked for by 
the plaintiffs. On appeal by the defendant, it was held that, as the concluded 
oral agreement between the parties was for horsebeans, and the written con- 
tracts were in the same terms, the remedy of rectification, available only where 
there was clear proof that a written agreement did not correspoond with the 
contract into which the parties entered, as expressed by their outward acts, 
was not available to make new contracts for feveroles between the parties.^)^ 

In the same case^’’ Denning L. J. expressed the view that though both 
parties were under a fundamental mistake as to the nature of the subject- 
matter, the contract was not a nullity, for where parties to a contract were 
to all outward appearances in full and certain agreement, neither of them could 
set up his own mistake, or the mistake of both of them, to make it a nullity 
ab iniHo. 

At the present day the position appears to be that when the parties to 
a contract are to all outward appearances in full and cmi;ain agreement, neither 
of them can set up his own mistake, or the mistake of both of them, so as 
to make the contract a nullity from the begiiming. Even a common mistake 
as to the subject-matter does not make it a. nullity. Once the contract is 
outwardly complete the contntrt is good unless and until it is set aside for 
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faihiTCi flOBM eoaditk^s whicli the ttcistoice of the contract depends, ot 
for fraud, or on some equitable ground.*’ 

5. Saplanation. — ^Mistake as to a matter of fact must be a mistake at 
the time when the agreement was entered into. If, subsequently, events turned 
out more favourably to one of the parties the other cannot set aside the contract 
on the ground of mistake.** The section does not apply where an uncertainty 
of title of one party over a thing is known to the other who still enters into 
the contract in the expectation that things will turn out all right in the end.** 


21. Effect of mistakes as to law , — A contract is not voidable 
because it was caused by a mistake as to any law in force in 
India; but a mistake as to a law not in force in India has the same 
effect as a mistake of fact. 


Illustrations 

A and B make a contract grounded on the erroneous belief that a particular debt 
is barred by the Indian Law of Limitation; the contract is not voidable. 

Mistake of law. — ^It is said Tgnoratia juris non excusaf (Ignorance of 
law is no excuse), but in that maxim the word jus is used in the sense of 
denoting general law, the ordinary law of the country. When the word is used 
in the sense of denoting a private right, that maxim has no application. It is 
not correct to say that everyone is presumed to know the law. The true pro- 
position is that no man can excuse himself from doing his duty by saying that 
he did not know the law on the matter. Ignorantia juris neminem excusaA.^* 
Private right of ownership is a matter of fact; it may be the result also of a 
matter of law; but if the parties contract under a mutual mistake and mis- 
apprehension as to their respective rights, the result is that the agreement is 
liable to be set aside as having proceeded upon a mistake.^* The construction 
of a contract is clearly a matter of law; if a party acts upon a mistaken view 
of his rights under a contract he is no more entitled to relief in equity than 
he would be in law.* As a general rule mistake as to the legal eifect of what a 
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party u signing when he has read the document docs iM>t avail.* A ccwi^inise 
made by a party cannot be set aside on the ground that he made it in ignorance 
of the law in force in British India.* In English law the question has b^n 
Complicated by the fact that in equity the line between a mistake in law and 
a mistake in fact has not been always sharply drawn.^ A mispresentation of 
law is this: When you state the facts and state a conclusion of law, so as 
to distinguish between facts and law, the man who knows the fact is taken 
to know the law; but when you state that as a fact which no doubt involves, 
as most facts do, a conclusion of law, that is still a statement of fact and 
not a statement of law. There is not a single fact connected with personal 
status that does not more or less involve a question of law.® 

The Indian law is that a mistake as to the law in India resulting in the 
payment by one person to another, and making it inequitable that the , payee 
should retain the money, is no ground for relief. Where a consignee of goods 
in taking delivery of them from a railway company paid a surcharge uiider a 
mistaken view of the law that it was payable by him, he Was not entitl^ to 
claim a refund of the amount so paid.* So also where a person obtained a 
lease under an erroneous view of the law the lease could not be set aside.'' 
Where a mortgagee took a mortgage with a full knowledge of a prior unregister- 
ed mortgage under a mistaken impression that on registration his mortgage 
would have priority, the contract was not voidable as it was caused by a mistake 
as to a law in force in British India.* An error of law, therefore, does not 
vitiate a contract, much less will it annul a conveyance after many years.* 
Where the property of a judgment debtor had been attached in execution for 
a sum claimed due under a decree, which sum, in fact, included interest not 
swarded by the decree, held, the mistaken belief of the parties to the agreement 
that interest could be recovered by proceedings in execution was a mistake of 
law and not of fact, it therefore did not render the agreement voidable.^* 
Where parties at the time when they entered into an agreement believed that a 
certain kind of lease carried with it mineral rights, but the Privy Council in 
two subsequent decisions threw grave doubts on the title of the lessee to the 
mineral rights, the mistake having been then discovered, it was held that the 
agreemmit could not stand.^' The section deals only with mistakes of law 
which cause a contract.^* Under the Punjab Alienation of Land Act the posses- 
sion by a mortgagee cannot exceed 20 years. A mortgage authorising the 
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nK>T^«gee to retain possession nntil redemption is noi: void. The mistake as 
to law does not make the contract void, the condition only is void.'® 

The mistake with regard to the law of regislaration upon the validity of 
the deed of assignment of lease will be a mistake of law and under section 21 
the contract will not be void on that ground.'^ 

It has been said that the Court has power to relieve against in 

law if it be satisfied that the consent of a party has been induced by those 
mistakes.^® But a compromise and family arrangement entered into, in which 
all the parties acted under the advice of a professional man, cannot be set aside 
at the instance of one of the parties because he was ignorant of his rights, in 
the absence of fraud or explanation to the parties of what their rights were, 
or unless the matter involved a question of foreign law.^® 


22. Contract caused by mistake of one party as to matter of 
fact. — A contract is not voidable merely because it was caused by 
one of the parties to it being under a mistake as to a matter of 
fact. 

The section. — See note under previous section, A contract is not void- 
able where the mistake is not mutual, but only on© of the parties labour under 
a mistake as to a matter of fact.'’’ 

A unilateral mistake could, in the absence of fraud, only afford ground 
for rescission if the mistake was induced by some innocent misrepresentation 
made by or on behalf of a party or by some misleading conduct on his part.'* 


23. What considerations and objects are lawful and what 
not. The consideration or object of an agreement is lawful, 
unless — 

it is forbidden by law ; or 

is of such a nature that, if permitted, it would defeat the 
provisions of any law; or 

is fraudulent; or 

involves or implies injury to the person or property of 
another; or 

the Court regards it as immoral, or opposed to public policy. 

In each of these cases, the consideration or object of an 
agreement is said to be unlawful. Every agreement of which 
the object or consideration is unlawful is void. 
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(a) A agrees to sell bis house to B for 10,000 rupees. Here B’s proosise to pay 
(be sum of 10,000 rupees is the consideration for A's promise to sell the house, and 
A*s promise to sell the house is the consideration for B’s promise to pay tihe 10,000 
rupees. These are lawful considerations. 

(5) A promises to pay B 1,000 rupees at the end of six months, if C, who owes 
that sum to B, fails to pay it, B promises to grant time to G accordinfl^. Btare 
tite promise of each par^ is the consideration for the promise of the other party and 
they are lawful considerations. 

(e) A promises, for a certain sum paid to him by B, to make good to B (he 
value of his ship if it is wrecked on a certain voyage. Here A’s promise is the consi- 
derati<Hi for B’s payment, and B’s payment is the consideration for A’s promise, and 
these are lawful considerations. 

(d) A pr(Hnises to maintain B’s child and B promises to pay A 1,000 . rupees 

yearly for the puriK>se. Here the promise of each party is the consideration for (he 
promise of the other party. They are lawful considerations. \ 

(e) A, B and C enter into an agreement for the division among them o]^ gains 
acquired, or to be acquired, by (hem by fraud. The agreement is void, as its ^object 
is unlawful. 

(/) A promises to obtain for B an mployment in the public service, and B 
promises to pay 1,000 rupees to A. The agreement is void, as the consideration for 
it is unlawful. 

(g) A, being agent for a landed proprietor, agrees for money, without the 
knowledge of his principal, to obtain for B a lease of land belonging to his principal. 
The agreement between A and B is void, as it implies a fraud by concealment by A, 
on his principal. 

(h) A promises B to drop a prosecution which he has instituted against B for 
robbery, and B promises to restore the value of the things taken. The agreement is 
void, as its object is unlawful. 

<t) A’s estate is sold for arrears of revenue under the provisions of an Act 
of the Legislature, by which the defaulter is prohibited from purdiasing (he estate. 
B, upon an understanding with A, becomes the purchaser, and agrees to convey 
the estate to A upon receiving from him the price which B has paid. The agree- 
ment is void, as it renders the transaction, in effect, a purchase by the defaulter, 
and would so defeat the object of the law. 

(j) A, who is B’s mukhtar, promises to exercise his influence, as such, with 
B in favour of C, and G promises to pay 1,000 rupees to A. The agreement is 
void, because it is immoral. 

(h) A agrees to let her daughter to hire to B for concubinage. The agreement 
is void, because it is immoral, though the letting may not be punishable under 
the Indian Penal Code (XLV of 1860). 

1. The section. — ^The section enumerates six cases in which the consi- 
deration or the object is unlawful. But Ss. 28, 26 and 27 cannot be regarded 
as exhausting all the instances of agreements which are contrary to imblie 
policy. A contract is not affected by S. 28 where its object is not to defeat 
fhie pro^ions of any law.** A contract may be unenfmrceable yet not unlawful 
wi&ia the meaning of this section.^ The objection that a contract is Hlegd 
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aansl; be etauidered bjr the Court eveu taken bte.^ linien a eontiuct 

la invalid, every part of it, induding the dsuse as to arbitration contained 
:dierein, must also be invalid.* 


2. Object,^ — ^The word ’object’ in this section has not been used in the 
same sense as ’consideration’, but means purpose or design. Thus, a considera- 
tion for an agreement may be the receipt of a certain sum of money which is 
perfectly legal, but its object may be to defeat the provisions of the Insolvency 
Act, which is unlawful. Wheit the object of an assignm^t is fraudulent, the 
assignment is void and inoperative.* No agreement can be void under the 
section unless both sides are concurring parties. It is the object of the agree- 
ment and not the motives of the parties that has to be considered.^ 

3. Forbidden by law. — contract which is expressly forbidden and made 
criminal by statute can give no cause of action to a party who seeks to enforce 
it. But there always remains the question whether the contract is expressly 
or impliedly forbidden by an Act. It is perfectly settled that where a contract, 
which the plaintiff seeks to enforce, is expressly or by implication forbidden by 
any law, no Court will lend its assistance to give it effect. It is equally clear 
that a contract is void if prohibited by a statute though the statute inflicts a 
penalty, because such penalty implies a prohibition. It may be safely laid, 
down that if the contract be rendered illegal it can make no difference in point 
of law whether the statute which makes it so has in view the protection of 
revenue or any other object. The sole question is whether the statute means 
to prohibit the contract.* The imposition of a penalty may, however, be regard- 
ed in some cases as being for the purpose of revenue only and not with the 
object of vitiating the contract itself.* For a contract allegedly made in breach 
of a statutory requirement to be struck with illegality it has to be shown that 
there is a sufficient nexus between the statutory requirements and the contract 
itself.'^ On the other hand, there may be no penalty and the act may be 
illegal, if it be prohibited in the sense that it will not be recognised by ihte 
law as capable of being the foundation of any legal right.* If an Act be 
intended only for the raising of revenue and the protection of that revenue, a 
clause imposing a penalty may well be construed, not as prohibiting a transac- 
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tion ia such a sexutt as to tnake it ittegal and void, but as providing a xaeam 
.of raiforcing the lability of the person on whom the penally is impteed.* A 
man who sets up a case in which he attempts to take advantage of his own 
wrong must prove his case to the hilt. The onus of establishing the fflegalily 
of a contract lies heavily on the person who sets it up.^<> In the absence of 
evidence to show that a loan was taken for gambling in a public place or in a 
gambling house, the loan is not necessarily illegal and the creditor is entitled 
to recover it.^^ It is perfectly lawful for parties to substitute for their statu- 
tory obligation a contractual obligation.^^ A party entering into a contract in 
England is not excused from performance because such performance may be 
visiated with penalties under the law of the foreign country.^* But an English 
court will not enforce a contract the performance of which involves violation 
of the law of a friendly country.^** The court would not refuse to OTforce a 
contract (or decree) the object of which was actually performed in 4' country 
where it was legal.^* When the performance of a contract is render^ illegal 
by statute no suit would lie for breach of contract and the only compensation 
that can be claimed is that provided by the statute.^'^ A debt incurred\ by ihe 
major members of a Hindu joint family for the marriage of a minor member 
is not for an illegal purpose, because such a marriage is not illegal under the 
Child Marriage Restraint Act, 1929. This Act punishes those persons who 
arrange such a marriage but not the minor spouses who get married. It only 
seeks to restrain a marriage of minors but does not prohibit it. Hence the 
debt is binding on the joint family.^" 

Where a contract is to do a thing which cannot be performed without an 
infringement of the law it is void whether the parties knew the law or not. 
In order to avoid a contract which can be legally performed on the ground 
that there was an intention to perform it in an illegal manner, it is necessary 
to show that there was the wicked intention to break the law; and if this be 
so, the knowledge of what the law is becomes of great importance.^'' An agree- 
ment to share profits which would contravene the terms of the licence as be- 
tween the Forest Officer and the licensee is not hit by sec. 28.^^ But such an 
agreement by a licensee under the Opium Act will be void under sec. 23 because 
sale of opinion is only permitted subject to such conditions as the Commissioner 
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xOBiSf fireteribe.^* Where the Ck^ton CoDtrol Order prohibits doing bosiness in 
cotton except under s licence, a partnership between a licensee and a non* 
licffltsee will be void under sec. 2&.*^ 

4. lUuetratioiiB. — By his statement of claim endoraed on the writ, the 
plaintiff claimed the repayment of the sum of £4,000 which he had paid to 
the defendant under an oral agreement made in London in consideration that 
the defendant should transfer and convey to him a flat outside the scheduled 
territories. Such transfer required the consent of the Treasury. It was held 
that the statement of claim disclosed that the plaintiff’s action was founded on 
an agreement with the defendant under which the plaintiff had made a payment 
of £4,000 without the necessary Treasury consent and, as that payment was 
illegal, the plaintiff’s action was founded on his own illegal act and, accordingly, 
the statement of claim would be struck out.^ 

The respondent, a rubber grower, sold a quantity of smoked sheet rubber 
to a partnership of which the appellant was a member. Only one member of 
the partnership — ^not the appellant — ^held the requisite licence to purchase rubber. 
On a claim by the respondent for the balance of the price of the rubber (two 
of the partners, including the licence>holder, having submitted to judgment and 
a third being out of the jurisdiction) the appellant, who had never held a licence, 
contended that the licence was personal to the partner to whom it had been 
issued and did not cover the partnership, and that any purchase by him (the 
appellant) was prohibited by the Enactment and, therefore, illegal and un* 
enforceable. It was held that the evidence was consistent only with a purchase 
by the partnership; that the licence was personal and not assignable, and the 
names of the partners not having been included in the licence as required by 
the Enactment the purchase was prohibited by law, a prohibition made in the 
public interest, which would be enforced notwithstanding that the appellant had 
to rely on his own illegality, and, accordingly, the respondent could not recover.* 

By a clause in a charterparty it was provided: “Cargo to be loaded and 
stowed free of expmise to the ship at the average rate of 400 tons per weather 
working day’’. The vessel in question, after its arrival in Calcutta, the port of 
loading, was ordered by the harbour master to move from its berth, because 
he thought that it could become a danger during the bore tides if it remained 
there. The vessel did not return to the berth until six days later, during 
which time loading was discontinued. On the question whether the time ^us 
lost in loading was to bo included in the assessment of lay time, it was held, 
inter alia, that, while non-compliance with the harbour master’s order would 
have been a breach of the local law, illegality was no excuse for the failure to 
load unless it prevented the act of loading; it was not enough to point to a law, 
which prevented loading during a particular part of the lay time, and, therefore, 
the time lost was to be included in the assessment of lay time.* 
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Even when a partjr to a contract performs his part of tbe contract illegally 
he is not necessarily debarred from claiming his dues. Thus, if under a contract 
of carriage P carries D’s cargo in a vessd so overloaded as to infringe the 
provisions of the Merchant Shipping Act, 1932, against overloading and P is 
required to pay penalty for such overloading, P may not be prevented from 
claiming his due from D. In St. John Shipping Corpn. v. J. Rank Ltd.* under 
similar circumstances the plaintiffs, owners of the vessel, were allowed to recover 
their dues from the owner of the cargo for the following reasons: 

(a) infringement of law by overloading was not contemplated by the 
contract. 

(b) 'the plaintiffs did not need to prove the illegal act, tnz., overloading to 
recover freight. 

(c) the right to freight was not brought into existence by the crime of 
overloading. 

If the purpose of an agreement be to evade the statutory prohibition of 
the transfer of occupancy land, the contract is void ob initio, no sui^ will lie 
to recover money paid under the unlawful agreement.® Where the defendant 
agreed to help the plaintiff in bringing under cultivation land granted to the 
plaintiff by the Punjab Government and the plaintiff promised to give the 
defendant half of whatever right he acquired in the land, when several years 
later the plaintiff obtained full proprietary rights, the plaintiff was bound to 
give to the defendant a half share in those rights, though no title in the tenancy 
could be conferred, it being forbidden by government.® A contract for the 
sale of sovereigns at market price is legal.’ Pucca adat contracts are not void.® 
A lease to an unlicensed person for tapping toddy from trees is not illegal and 
money can be recovered from him under the lease.® When a trader enters into 
a contract without obtaining the licence required by law the contract is not 
necessarily void. Thus where a trader enters into a contract for agency for 
the sale of medicines manufactured by a firm even before obtaining the whole- 
saler's licence under the Drugs Act, which he obtains subsequently, the contract 
is not void as there is nothing in the Drug Act to show that no agreement 
can be entered into for agency unless and until the person who gives the agency 
is satisfied that the agent holds the licence.^® A loan made for the purpose of 
enabling another person to settle differences in stock-jobbing transactions is 
illegal and all securities given for the repayment of the loan are void and the 
money cannot be recovered back.’’ A transfer of land without the sanction 
of the Deputy Commissioner in breach of the condition of grant may render 
the grant liable to resumption and the grantee to certain penalties, but such 

4 <1956)8 WLR 870. See also Arehbolda v. Randall, (1961)2 WLR 170 CA: (1961)1 
All ER 417. 

6 Naraing v. Narayan, 80 IC 949. 

6 Natka v. Allah, 64 IC 18. 

7 Bankelal v. Kanhaiya, 77 IC 839, following Shrinivaaadaa v. Ram, 44 B 6. 

& Jot Bam Y. Jiwan, 1932 L 633. 

„ 9 Santhanarama v. Sami, W IC 537. 

.W: Heathcm Chemieat Worka v. Md. Huaaain, AIR 1970 Bom iRB, ISO, 

€E«inm» V. Bryee, 3 B A Aid 179: <1814*23) All, IR Rep 718. 
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transacticna are not forbiddm by law.i* Where contrary to the provisions of 
a Police Act a constable bought land berumi in the name of his mother in the 
district where he was serving, the transection was void and no title to the land 
accrued to the constable or on his death to his son. The subsequent repeal 
of the Act did not affect the result.^* A patwari is not forbidden from figuring 
as a benamidar.^^ A mortgage of o(»:upancy holding being forbidden, such a 
mortgage is illegal and the deed cannot be enforced as a money bond.^® Relin- 
quishment of ex-proprietairy rights, not being forbidd^, is binding.^® An 
agreement to sell land to a tenure holder having land more than the prescribed 
limit of twelve and half acres on the day when the agreement is executed does 
not defeat sec. 164 of the U.P. Zamindary Abolition and Land Reforms Act, 
1951, which forbids transfer of land to a person whose total land after the 
transfer is likely to exceed 12 i acres. The agreement is not void under sec. 23 
of the Contract Act, as an agreement to sell does not create any interest in 
land.i«» 

Money paid as a bribe is not legally recoverable.^’^ A mortgage effected 
to pay off a loan contracted to pay a bribe to an officer is void.^® Money 
paid to a darogah to procure the release of a person from custody cannot be 
recovered by suit on failure of the darogah to procure the release, as the contract 
is illegal.!® An agreement to give property to a person in consideration of 
his giving false evidence is illegal.®® An agreement on receiving a pecuniary 
consideration not to proceed with the charges in connection with a petition 
against the return of a member of Parliament is unlawful by the common law.! 
An agreement to postpone the registration of a deed with a view to reduce 
the assessment of land revenue is void.® Where there are certain restrictions 
against alienation by the grantee of the right to win earth oil, this section 
does not apply on a transfer without observance of the restrictions so as to 
make the transaction a forbidden one.® An agent cannot recover the price 
of goods supplied to his principal which have been procured by illegal means.® 

Under the Akbari Act (Madras Act 1 of 1886) there is a condition against 
subletting by the holder of a licence without the Collector’s permission, a sub- 
lease without such permission is void, as “there was a legal obligation on the 
part of both the plaintiff and the defendant to obtain the Collector’s permission 


12 Po V. Chetty, 64 IC 42; Hussain v. Jakan, 18 IG 5. 
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16 Vsman v. Sitara, 33 AU 339. 
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17 U. San v. Hlo. 136 IC 663. 

18 Kashi V. Bapu, 1940 N 306 FB. 

19 ProUma v. Dukhia, 9 BLR Appdx 38. 

20 Ko Pa r. Azimulla, 1940 R 78. 
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<» the sufanJettiiig”.* Tjte re8fi<»i is that "» tmiraet bgr which a licensee lets 
the shop and the use of the licence for a fixed term, receiving rent, is eontrnty 
to the policy of the law and comes within the rale that a contract, whitfii is 
illegal or is contrary to public policy, cannot be enforced”.^ Accordingly, it has 
been deduced that no licensee under the Excise law can transfer the licence 
or sub-lease it to any person, as it would be defeating the policy of the law if 
such contracts were to be allowed.^ The infringement of such a condition has 
been held to render the contract void ab initio because “such a mle was made 
not merely for the protection of revenue, but also to regulate the liquor traffic 
in the interest of the public”.^ Sale of a toddy shop benami in the name of 
another is void.^ Inasmuch as a penal law has to be strictly construed, an 
agreement entered into between the licensee and a third person, whereby in 
consideration of money contributed by the latter the former agr^s to give 
certain benefits in the shape of profits, and also takes upon himself the liabilities 
arising from losses accruing from the said business, has been held not.to amount 
to a transfer or sub-lease of the liquor contract**; in other words, it is not 
every partnership agreement relating to abkari business that will bet illegal.^^ 
In Rama v. Seetha^^ it has been laid down that where a person, without the 
consent of the Government enters into a partnership contract with an aJbkari 
auction purchaser, he cannot sue to recover the advances made to the partner- 
ship, as the partnership is illegal. The partnership even where prohibited, being 
only malum prohibitum, can be sued by a third party in respect of a transaction, 
e.g., a loan, to which the partnership is a party. Of course such a stipulation 
will debar the licensee from taking a partner.^^ An agreement in contravention 
of the prohibition of the sale of intoxicating liquor is invalid.^< Where the 
holder of a motor licence, instead of assigning it, which he could not do, entered 
into an agreement with the defendant to permit him to operate the vehicles 
in the plaintiffis name, the agreement being illegal, the plaintiff could not sue 
for the sum payable under it.i“ 

Agreements to assign or sublet licences granted under the Excise law are 
void, but the same rule does not apply to agreements against under-letting 


5 Thithi V. Bheemudu, 26 M 480; Ncmasivayoi v. Suhrcmama, 34 IC 927. 
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NaUtu, 19 B 626, Opium Act 1878; lemalji v. Ragkunath, 38 B 636; Rabiabibi 
V. Gangadhar, 24 Bom LB 111, Bombay Salt Act, 1890. 

8 Marudamutku v. Rangasami, 24 M 401. 

9 Puvvada v. Attar, 1949 M 252. 

10 Radhey Shiyam v. Mewcdal, 61 A 606; see Palepu v. MaUapudi, 114 IC 666; 
Nukala v. Immidiwtty, 117 IC 298 (fresh licence); Merha v. Kundan, 26 IC 146; 
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18 Brahmayya v. Ramiaka 43 M 141 creditor iwt aUciwed. to recover the whifie sum 
advanced, see Khoday v. Sw>aminadha, 92 IC 112: SatyaJa v. Bhoga, 1986 M W5. 
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eutored into udih a public department.^* Where a person holding a licence for 
canning on tiie basiness of buying and selling ginned cotton under the Ck)tton 
Control Order, 1955 is not prohibited either by the Cotton Control Order or 
any other law from entering into partnership with a non-licence holder to carry 
on that business his partnership with a non-licence holder will not be hit by 
sec. 28.^^ 

Farming out by a municipality of its right to collect fees on the slaughter 
of animals is unauthorised and idtra vires. The contract is void ab initio and 
therefore any sum due to the municipality under such a contract cannot be 
recovered.^* Where a copyright in a picture did not extend to India, a contract 
to prepare and supply to the plaintiff certain copies of the picture is not void 
and the plaintiff is entitled to damages for the breach of the contract.^* A 
contract for sale of land to a Buddhist monk is not void.*® There is nothing 
unlawful or against public policy in allowing a Mahomedan by a compromise 
to carve out of land a life estate for one person and to give a vested remainder 
to another.^ An assignment by a puisne judge of the sum “equal to the amount 
of six months’ salary”, directed to be paid by G-Geo 4 c. 85 in case of his 
death while in office to his personal representative, is a valid assignment.* An 
agreement by a Hindu to dedicate immovable property to a mosque cannot be 
enforced.* 

A member of the English Bar enrolled as an advocate in this country is 
under no disability to sue his client for professional services done by acting 
and pleading for him. The rule of English law is not in force in this country. 
On the contrary, an express agreement or a tacit understanding that a Barrister 
advocate will not sue for his fees is void under S. 28. It follows that if such 
an advocate be negligent in the conduct of his duties, the client has a legal 
remedy against him.^ 

5. Defeat the provisions of any law. — ^The question has been raised 
whether the word ‘law* refers only to substantive law or also to adjective law 
such as the Civil Procedure Code,® and it has been said that in clause (1) 
the word means iaw’ as enacted by a competent legislature, but in clause (2) 
it means personal or custonmry law.® The term “law’ includes an order by a 
competent authority having the force of law. Hence, where any agreement 
is forbidden by an order of the Magistrate, it shall be an agieement forbidden 
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law.^ A transfer for consideration with a view to defeat creditors is 
Voidable, as such is not covered by this section.^ An agreement to indemnify 
the doer of an illegal act is voidV No court will enforce an agreement which, 
if carried into execution, the parties would be compelled under the process of 
a court of justice to dp. that which is criminal.’^® Parties cannot contract 
out of the provisions of an Act.^^ If a provision is enacted for the benefit of 
a person or class of persons, he is not precluded from contracting to waive 
the benefit, provided that no question of public policy is involved. In Lachoo 
M<U V. Radhey Shyam^^ the Supreme Court held that it was open to the landlord 
to waive the benefit of a provision enacted for the benefit of the landlord under 
the Rent Control Act. And in Murlidha/r v. State of V.PM the Supreme Court 
has held that the tenant is not precluded from claiming protection under the 
Rent Control Act in spite of waiver, because such protection involves a question 
of public policy, namely, protection of tenants against oppression by li|,ndIords. 

6. Illustrations. — An agreement to pay a tax prohibited by the Government 
is void.^* An assignment of a lease of tolls contrary to the terms of the lease 
would not offend against the provisions of the law.^*"' An agreement to in- 
demnify a bail is an illegal contract ;'‘® therefore, on forfeiture of a bail bond 
a contract to indemnify the surety against loss cannot be enforced, the reason 
being that the person giving bail should be interested in looking after, and 
if necessary, exercising the legal powers he has to prevent the accused from 
disappearing.^* A person who deposited a sum of money by way of security 
with his surety is not entitled to recover it as the deposit defeats the object 
of the law.i® A promissory note executed in consideration of giving evidence 
is unenforceable. If, however, the object and consideration be found to be legal, 
the transaction cannot be avoided simply because the promisee happens to know 
the reason for which the promisor had signed the note, namely, to give evidence 
in favour of the promisor.^® The illegality of the constitution of a firm does 
not per se afford any answer to a demand against it arising out of a transaction. 
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legal in itself^ to which it is a party There is nothing illegal in a contract 
by a inorigagor to indemnify Ihe mortgagee against any claimsmt in respect of 
the mortgaged property An agreement by which the creditor was to have 
a lien on half of certain funds, but in case of the debtor being declared insolvent 
was to have a lien over the whole, is void as being a fraud upon the insolvency 
law.3 There cannot be a valid contract that a man's property shall remain his 
until his bankruptcy and, on the happening of that event, shall be taken away 
from his creditors.^ A contract to give the mortgagee an additional advantage 
over the other creditors in the event of the bankruptcy of the mortgagor is 
void.*^ On insolvency of a debtor a stipulation by a creditor with the debtor 
securing an advantage to himself is void as being a fraud upon the creditor 
and money paid under any such agreement may be recovered.® Where the 
object of an assignment is to defeat the provisions of the insolvency law by 
preventing the property of the insolvent from being vested in the official assignee, 
the assignment is void.’ A composition between a debtor and his creditors is 
rendered void if by a secret arrangement some creditors have an advantage 
over others.® The creditors to whom preference is shown cannot recover even 
their shares under the composition scheme,® and the other creditors are not 
bound by the composition deed.’® It is immaterial that the undue preference 
of a creditor is shown in consideration of his becoming surety for the payment 
of the composition.’’ If, however, such an agreement was not secret or collusive 
but was assented to by creditors, it is binding.’® An agreemrait by a creditor, 
on recovering his money, to withdraw his opposition to the discharge of the 
insolvent, is illegal.’® An assignment of a hatchita made after the insolvency 
of the debtor and without consideration is void.’^ Debt existing prior to in- 
solvency is not good consideration for a promissory note executed after 
discharge. Help rendered by the creditor after discharge of the debtor does 
not amount to a real and fresh consideration.’® But where a creditor of an 
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insolvN&t debtori waiving his claim to the sum due from the Official Assignee 
as a creditor in the insolvency, lent a fresh sum in consideration of the debtor 
and his surety promising to pay to the creditor the new aa wdQ as the old 
debt, the agreement was held enforceable against the surety.^^* Where the Official 
Assignee was supplied with funds by certain creditors for the costs of his suit 
on condition that out of the sum recovered in that suit their debt would be 
paid in full first and the balance distributed among the other creditors, the 
agreement was void as being contrary to public policy.^^ An antenuptial 
marriage settlement will be void if it be in fraud of creditors.^* A loan for 
the repayment of an earlier loan tainted in part with illegality to the 
knowledge of the creditor is irrecoverable.^^ 

A mortgage by a person holding a certificate of administration in respect 
of the estate of a minor is void as it contravenes the provisions of Act 40 of 
1868.^<* A mortgage entered into by a disqualified proprietor under Act 16 of 
1882 is a contract entered into for an unlawful consideration and consequently 
void.^ A mortgage executed by one agriculturist on taking the lands of another, 
undertaking in exchange to pay off debts due under another mortgage to a 
non>agriculturist, is binding on the minor son of a debtor on his death.’^ A 
charge created by a Mahomedan on the property of one of his heirs is illegal.® 
Where the object of the parties to a lease was to defeat the provisions of the 
Calcutta Rent Act, 1920, the lease was held to be void.^ Sale or mortgage 
of occupancy rights by occupancy tenants is invalid.® The contrary view has 
also found support in certain cases.® A sale of land in contravention of the 
Alienation of Land Act (13 of 1900) is void.’ A mortgage of property under 
attachment is unlawful.® A bond executed to redeem the mortgage of a tenancy 
land is enforceable.® An agreement for the sale of kamam service lands forbidden 
by sec. 6 of the Transfer of Property Act is void and the plaintiff is entitled 
to a refund of the money advanced by him.^® Sec. 136 of that Act forbids 
dealings in an actionable claim by certain persons. Such agreements are, 
therefore, void.“ 

16 Hashim v. ChotahU, 1938 Rang 19. 
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An agreement by a debtor not to raise the plea of llmitatiim, should a 
suit have to be filed, is void as tending to limit the provisions of the Limitation 
Aet.^ Any contract by which a party preclude itself from exercising its 
statutory power is bad.^* Even an agr^nent to enlarge the period of limita- 
tion is bad.^^ A contract to pay money upon the consideration that the plaintiff 
would give evidence in a civil suit on behalf of the defendant cannot be 
enforced.i'^ No rent can be recovered under a lease executed for carrying on 
an illegal trade. Evidence dehors the lease is admissible to show the illegal 
purpose.^® The effect of a temporary injunction granted under O. 89 r. 1, 
C. P. C., is not to make a subsequent alienation of the property illegal and 
void.^'^ A regulation of the Sonthal Parganas provides that compound interest 
will not be decreed by any Court. This does not make a promise to pay com- 
pound interest unlawful.^* At the time when a promissory note was executed 
by a person his estate was under the management of the Court of Wards, so 
the contract evidenced by the note was void. After the release of the estate 
and the death of the borrower his son executed a bond for Rs. 8,000, a part of 
the consideration was the sum previously borrowed by his father, the considera- 
tion was not unlawful.^® A compromise of a suit, whereby one party agrees 
to a mortgage decree being passed even in respect of the portion of the claim 
not secured by the mortgage, is not illegal.*® Where a deed of compromise 
is not a deed of gift or conveyance but is in the nature of a contract and a 
family arrangement, which is specially favoured in courts of equity, a partial 
restriction against alienation is not void for repugnancy.^ 

A promise to pay a sum of money in consideration of an agreement to 
give or take a boy in adoption is invalid.* An adoption will not be declared 
invalid by reason of any collateral arrangement entered into between the adopter 
and adopter’s natural father. What the law refuses to recognise is the contract 
or agreement whereby third persons who are not parties to the transaction 
try to acquire a monetary benefit by promoting it.® Thus a promise to pay 
a sum to the guru of a widow in consideration of his inducing her to adopt a 
son of the donor is not enforceable.® It has been pointed out that there is some 
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divergence of judicial opinion on the general question whether ante’Sih^on 
agreements, entered into by the natural father ef an adopted son and operating 
in restriction of his legal rights as an adopted son, are binding on him. The 
Privy Council has expressed a leaning against the binding nature of these 
agreements.^ A Full Bench of the Madras High Court,® however, has held 
that an agreement with the adoptive mother by which the natural father agreed 
before adoption that in case of any difference she should enjoy half the estate 
of her husband. for life is valid and binding; the real test in these cases is 
whether the agreement is fair and reasonable. But an alienation by a Hindu 
widow of a portion of her husband’s estate with the consent of the natural 
father of the child taken in adoption has been held not binding on the adopted 
son.'' An adoptive father has been held entitled to restrict the rights of the 
adopted son® by making reasonable arrangements for the enjoyment of the 
property by his widow during her life-tiipe.* An agreement by the father or 
the mother to deprive himself or herself of the custody of his or her <phildren 

is not binding.'® \ 

\ 

It is contrary to the policy of law to allow persons by a contract between 
themselves to avoid a marriage on the happening of any event they may thiidc 
fit to fix upon, e.g., if the husband does not continue to live in the wife’s village." 
An agreement on the part of the hu^and that he will not be at liberty to 
remove his wife from her parent’s abode is invalid.'^ But an agreement made 
subsequent to the marriage that the wife may leave her husband’s house on 
ill-treatment is valid.'* An agreement by the wife to suspend the operation 
of her maintenance decree for one year is valid.'* An agreement contem- 
poraneous with marriage whereby the husband promises to pay the wife 
maintenance in case of strained relations is not void.'® A deed of separation 
providing for the disposition of property in the event of separation in future 
is valid.'® According to Mahomedan law it is not competent to parties con- 
tracting a marriage to enter into a separation deed by which the husband 
consents that his wife may live with her parents.'^ An agreement for imme- 
diate reunion coupled with a provision for subsequent separation is clearly bad 
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8 Bepin v. Brojonath, 8 C 357. 

9 Panehanon v. Benoy, 27 CLJ 274; Krishncmurti v. K., 60 M 608 PC. 

10 Be ATtdrews, LR 8 QB 163; Humpkrys v. Pohxm, (1901)2 KB 386 : 70 U KB 
762. 

11 Sitaram'v. Akeeree, 11 BLR 129, 134. 

12 Monmohini v. Basanta, 28 C 761; see Govind v. Badha, 16 CWN 206, 209. 

13 iSabed v. BUatwnnessa, 30 CLJ 610. 

14 Vewtiru v. Venmru, 1944 M 17. 

)16 Jamia v. Abdul, 1939 L 166. 

16 WHatm v. WBsm. 6 HLC 40. 1 Wh. & TLC 606; see Hunt v. Hunt, 4 DGP A J 
221 (voluntary separatiSns are lawful); Jamita v. Abdul, 184 1C 105. 

17 Abdul V. Huuenbi, 6 Bean LR 728; similar case under Hindu Law see Pemhotam 
■ V. 2 Bom LR 72. 
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under Eugiiah law aa.also under Midiomedan law.^^ But an agreement exaeated 
before marriage in order to restrain the prospective husband from ilbtreating 
his wife, or behaving improperly towards her, or capriciously turning her out, 
is valicL^<* An agreement entered into before marriage under which the wife 
consented to marry on condition that under certain specific contingencies, all 
of a reasonable nature, her future husband would permit her to divorce herself 
under the form prescribed by Mahomedan law is valid.^® An agreement of 
desertion by the wife on the second marriage of her husband is opposed to 
Mahomedan law and void.^ Where a creditor knows that the object of his 
debtor in taking the loan advanced by him is to utilise the money for payment 
of compensation to a husband who is willing to divorce his wife, in case his 
marriage expenses are paid back to him, the creditor is not disentitled from 
recovering it by suit from his debtor.^ Where a person made a promise to 
marry a married woman and the latter, on obtaining a divorce, had a day fixed 
for the marriage, this was a fresh promise so it was binding.^ A promise 
made by a married man to a woman, who knew of his marriage, of marrying 
her if he obtains a decree of nullity of marriage, is void. A married man 
is incapable of legally contracting to marry, so he cannot sue for breach of 
promise to marry.'* A promise made by one spouse after decree nisi has been 
pronounced to marry a third party after the decree has been made absolute 
is valid.® 

A promise to pay the salary of a receiver without leave of Court is not 
binding on the promisor, as the court alone is to determine what fee or com- 
mission a receiver is entitled to by way of remuneration.® As a general rule 
an executor or administrator is entitled to no allowance for personal trouble 
and loss of time in the execution of his duties, but an agreement by which 
a third person undertakes to pay him a remuneration in consideration of his 
undertaking to accept is not unlawful.'^ An agreement or compromise as regards 
the genuineness and due execution of a will, if its effect is to exclude evidence 
in proof of the will, is not lawful.® The terms of a private compromise that 
might have been arrived at between 'the executor and objector cannot be 
introduced into the probate.® A bargain for the withdrawal of a caveat, if 


18 Bai Fatma v. AH, 37 B 280. 

19 Muhcmmad v. Jamal, 43 A 650 fold in Muhammad v. Fatima, 119 IC 486. 

20 Hamidoolla v. Faizunnissa, 8 C 327, fold in Ayatunnessa v. Karam Ali, 36 
23; Babu v. Badarannessa, 29 CU 230; MuhamTnad v. Mumtaz, 161 IC 701, 
per contra Bai Fatma v. Ali Mahomed, 37 B 280. 

1 Mahmud v. Fatima, 160 IC 366. 

2 Nayan v. Laaman, 80 IC 885. 

3 Skipp v. Kelly. 50 MU 498 PC. 

4 WiUon V. CamUy, (1908)1 KB 729: (1908-10) All ER Rep 120; Siveyer v. 
Amurn, (1986)2 KB 403: 104 U KB 597. 

6 Fender v. MUdmay, 1938 AG 1: (1973)3 AU ER 402. 

6 Prdkaeh v. Adlam, 30 C 696; Daviea v. Elmaie, (1938)1 KB 337. 

7 Nmayan v. Shajami, 22 C 14. * 

8 iiowmohiiti v. Banga, 31 C 867. 

9 J^hmnafh v. Sarju, 5$ A 1000. 
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fairly Eiade, is not contrary to public policy . 1 ® An agreement whereby tiie 
debtor obtained the release of his property from attachment in eicecution c€ 
a decree which was silent as to future interest on condition of paying by instal* 
ments the amount claimed with interest thereon is not void.^^ Where a legal 
practitioner bases his claim for remuneration on an agreement infringing the 
I«gal Practitioners Act, which is therefore not enforceable, he is not entitled 
to recover reasonable fees for the work done.“ An agreement between members 
of a family not to come to a partition may be binding upon tbemselves^^ 
but not on the heirs. An agreement by a reversioner to sell his interest 
when it shall fall due on him is void.^® In the absence of a statutory bar 
positively prohibiting a legal practitioner from being engaged in trade or 
business, a loan on mortgage is valid and enforceable.^® A promise by a 
judgment-debtor to pay a larger rate of interest in consideration of the decree- 
holder agreeing to give the debtor further time for the payment of the decretal 
amount than is allowed by the decree is not void.^’^ A promissory note\payable 
to ‘A or order or bearer' contravenes the provisions of the Paper C\irrency 
Act.}® An agreement between a tenant and a landlord that the former will 
not make any improvement without the consent of the latter and that if he 
makes any such improvement he will not be entitled to any compensation at 
the time of ejectment is contrary to law and therefore void.}® An agreement 
to pay a certain rent for a certain area of land, but if on measurement the 
land be found to be more than the stipulated area, the tenant would pay rent 
for the whole area at an enhanced rate, is void as infringing S. 29 of the 
Bengal Tenancy Act.®® Where any law prescribes a maximum area of agricul- 
tural land that an agriculturist may hold, and a contract to buy land by an 
agriculturist is likely to put him in possession of land in excess of the prescribed 
ceiling, the contract does not necessarily defeat the provisions of the said law. 
If the law simply says that the acquisition in excess is void and that the land 
in excess shall not revest to the transferor but shall vest in the Goveimment 
the contract to buy cannot be said to be void under sec. 28.} 

Where a rule of Provident Fund Buies provides that on the adjudication 
of the subscriber as an insolvent, the amount standing to his credit in the 
Fund shall be liable to be forfeited to it, such condition or agreement 
is invalid. A man may give (in India only by will) property or its income 
to a donee with a condition that the donee’s interest will cease on bankruptcy 


10 Paehupati v. Shital, 138 IC 327. 

11 Seth Ookul v. Murli, 3 C 602. 

12 Ktmakhya v. Kalyan, 101 IC 669. 

18 Ktiehneniira v. Debendra, 12 CWN 793. 

14 Abu V. Kaniz, 2 AUT 652. 

15 Mi/Aadeo v> Meih/ura, 29 AU 296. 

16 Gvpal V. BeAu, 107 IC 903. 

17 Buku9Mkand y. Thanmne^, 16 C 504. 

18 Hidayat y Nga, 24 IC 721. 

18. 'BAo&t V. UohammaA, 10 IG 466. 

20 . v. Bemudeb, 57 CLJ ^2. 

;i. v. App«m»t air IMS sc 1868. 
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«i»d ^ pro{>fflrtgr will in that ev«at go to another; if inacdveney anpervenea, 
tile propertjr will not veat in the Official Receiver. If there is no gift over 
on the eesaer of the donee's interest, the properly will revert to the donee and 
will vest in the Official Receiver on the donee’s insolvency. Bat a person cannot 
enter into any arrangement or agreement by which his own title will cease in 
the event of bankruptcy, for it would then be a fraud perpetrated on the 
Insolvency law.^ 

Section 23 speaks of three matters, viz., consideration for the agreement, 
object of the agreement and the agreement. The words “if permitted, it would 
defeat the provisions of any law” occurring in the third paragraph of the 
section should be understood as referring to performance of an agreement which 
necessarily entails the transgression of the provisions of any law. A bare 
possibility of such transgression, if there be also a possibility of performance 
without such transgression, does not invalidate the agreement.^ 

A clause in an air ticket completely exempting the carrier by air from 
liability on account of negligence etc. of the carrier or of the pilot or of the 
staff is not hit by sec. 23 of the Contract Act, because the liability of such 
carrier in India is not governed by the Indian Contract Act. Hence if any 
passenger is killed in a plane crash no compensation can be claimed when tha 
air ticket contains such an exemption clause.^ 

7. Fraudulent. — Money put into the hands of a company to give it a 
fictitious credit is a fraud and cannot be recovered.''’ An agreement to cheat 
the public by leading them to believe that certain shares had a value, which 
the plaintiffs and the defendants knew they had not, is illegal.^ Where money 
is paid for the puipose of defrauding the intended shareholders, by holding 
out to them the assurance of an exclusive right to use a certain process as 
an inducement to them to contribute their money, when it was known to the 
parties that no such exclusive right existed, the plaintiff cannot maintain an 
action to recover back the money on the well established principle that money 
paid in furtherance of a fraud or other unlawful purpose cannot be recovered 
back.‘>^ Where a railway company refuses to enter into a contract with a 
particular person, an agreement with another person to secure in his name the 
contract is fraudulent and void.® A contract fraudulent against a third party 
may yet be binding as between the parties.® Where a bond contains a stipula- 
tion that no credit will be given for any payment not endorsed on the bond, 
evidence of payment will yet be admissible.*® Where no valid transfer can 


2 Muktilal ▼. Trustees of P. F., AIR 1956 SC 886. 

8 Neminath v. Jamboorao, AIR 1966 Mysore 164. See also Waugh v. Morris, 
(1878)8 QB 202; (1861-78) All ER Rep 941; St. John Shipping Corporation v. 
Joseph Rank Ltd, (1967)1 QB 267: (1966)3 All ER 683. 

4 Indian AirHnss Corporation v. Madhuri Chowdhuri, AIR 1966 Cal 262. 

5. Re. G. B. Steamboat Co., 26 Ch D 616. 

6 Seott V. Brown, (1892)2 QB 724: (1891-94) All ER Rep 654. 

7 Begbie v. Phosphate Sewage, LR 10 QB 491 afSnfll. on app. 1 QBD 679: 86 LT 
360 : 26 WR 86 CA. 

8 . Mdni Ram v. Purshotam, 62 A 1001; Saheb v. N<mar, 63 PR 1884. 

9 Shaw V. Jeferg, 13 Moo, PC 482. 



idd 


Tm tsmm Act 


Is. 23 


be aaSde of a tenancy without the consent of the Financial CnninliMibnep, and 
shcb consent has not been obtained, a ccmtract by the irrantee to sha^ if he 
succeeded in getting the land, in the cultivation of the tenancy, is liot void 
on the ground of fraud.^^ 

8. Injury to person or property of another. — ^An agreement which binds 
4own the mcecutant to daily attendance and manual labour until a certain sum 
is repaid is indistinguishable from slavery. Such a contract is opposed to 
public policy and is not enforceable.^^ A mortgage contract is not illegal within 
the meaning of the section merely because the mortgagors were entitled only 
to a half share and not to the whole of the property mortgaged.^^ 

9. Immoral. — ^A promissory note executed for the repayment of the 
balance -of the security deposit for the lease of a house taken for immoral 
purposes is not enforceable.^* A suit would not lie for recovery of rent against 
a lessee where the house has been let out for the purpose for a brothel,’® or 
to the kept mistress of a certain man.’® Similarly a man who knowingly lets 
out quarters to a prostitute to carry on prostitution cannot recover ^he rent 
in a court of law’’’; so also a man who knowingly sells articles to her for the 
same purpose cannot recover the price thereof.’® It is settled law that any 
pei^n who contributes to the performance of an illegal contract, by supplying 
a thing with the knowledge that it is going to be used for that purpose, cannot 
recover the price of the thing as supplied. Nor can any distinction be made 
between an illegal and an immoral purpose.’® But a decree for mesne profits 
has been made where a tenancy for an immoral purpose (brothel) has been 
determined and the landlord’s object was not to let out the house for the same 
purpose.®® No contributor to an immoral work can recover compensation for 
his labour, even the printer cannot recover his costs.’ A contract of loan of 
the services of a dancing and singing girl is not immoral.® A suit by the 
adopted daughter of a dancing girl for an account or for a share in the profits 
of their immoral partnership is not maintainable.® There is nothing immoral 
in agreeing to pay a commission to an agent for helping in procuring a heavy 
loan.* But a promise by the purchaser to pay a commission to the vendor’s 


10 Svltan V. Mugata, 3 MU 10. 

11 HutBoin V. Jaham, 18 IC 5. 

13 Ram Sv/rup v. Bami, 42 C 742 fold in Satish v. Kashi, 46 IC 418; see Kurujh 
pannam v. Pambayan, 101 IC 89; Anandirom v. Goga Kaehori, 27 CU 469. 

13 Jogo Mohan v. Dandoong, 12 CWN 94. 

14 Kali V. Manmohinee, 63 C 445. 

16 Bani Muneharam v. Regina, 32 B 681, 689, see English authorities cited. 

10 UpfUl V. Wright, (1911)1 KB 606 : 80 U KB 264. 

17 ChogaJal v. Pyari, 31 A 68; Gfauri v. Madhumani, 9 Bl£ Apdx. 87. 

18 Hamilton v. Grainger, 167 ER 1092 : 6 H & N 40; Pea/rce v. Brooks, LR 1 Ex 
218: (1861-73) All ER Rep 102. 

19 Upfia V. WHght, (1911)1 KB 506 : 80 U KB 264. 

/20 Mariam v. Mungi, 113 IC 366, no authority cited. 

l! BspMt V. StoekdaU, Ry. 4^ M 387; Btdshaty, Ath ed., Vol 9 Paras 408, ^9. 
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lifeiit iot the sale of a plot of land at l«s than the market price is not 
enforceable.'^ Money lent for the purpose of agisting a person to visit brothels 
caimot be recovered.* An agreement to pay dostoori is unlawful being 
immoral.^ 

A promise to pay a monthly allowance to a woman kept as a mistress is 
not based on immoral consideration.* As against it, it has been laid down^ 
that if a creditor were to advance money to a borrower to be applied for an 
immoral purpose, namely, with a view to the continuance of cohabitation with 
a dancing girl, the money cannot be recovered.® The promise or expectation 
of future illicit cohabitation is an unlawful consideration and an agreement 
founded on it is void,^® and a bond executed in consideration of future adulterous 
cohabitation cannot be enforced.^^ In English law a promise made in 
consideration of past illicit cohabitation is void, for want of consideration, 
unless made in the form of a bond or covenant under seal.^® Such a promise 
in this country has been held to be enforceable under S. 25 (2) Past cohabi- 
tation may be the motive for a gift but not its object or consideration.*"* 
Where a deed of gift is executed in favour of a mistress with the motive of 
recompensing her for past co-habitation as well as other services the object 
of the gift cannot be held to be illegal.*® Where in consideration of certain 
advances made by a person to a woman she promises to marry him after obtain- 
ing a divorce from her husband, the promise is void and the money paid cannot 
be recovered.*® On the same ground, a promise made by a married man during 
the life-time of his wife to marry some other woman is void.*'* The repayment 
of money lent for the express purpose of accomplishing an illegal object canhot 
be enforced, but singing is not necessarily acquired by the community of Naikins 
in Nasik with a view to practising prostitution. A bond executed by the father 
of a Naikin girl for a loan in order to teach her singing is not void.** 


5 Manikka v. Peria, 70 MLJ 724, see illust. (;). 

6 Rajendra v. Abdul, 39 IC 767. 

7 Madho v. Badruddin, 8 IC 317. 

8 Krishna v. Shiwarji, 89 IC 573; Godfrey v. Parbati, 17 Pat 308. 

9 Panniehand v. Nanoo, 18 MLJ 456. In Man Kuar v. Jasoda, 1 A 478, case before 
the Contract Act, annuity by deed given to a concubine was held not void; but 
see Sabcwa v. Yamtmappa, 1933 6 209. 

10 Thiasi v. Skunmugavolu, 28 M 413; ChmdrakaU v. Shabhu, 153 IC 333; Benyon 
V. Nettleford, 20 U Ch 186; Walker v. Perkins, 3 Burr 1668. Querry, whether 
the right to set aside the deed of gift survives to the heirs of the promisor, 
Ghumna v. Rem, 88 IC 411. 

11 Kandaswemi v. Narayawmoami, 45 MLJ 651. 

12 Waugh v. Morris, LB 8 QB 202, 207: (1861-73) All EB Bep 941. 

13 Mankuar v. Jashoda, 1 A 478; Dhiraj v. Bikramojit, 2 A 787; see Lakehmi'- 
rurrevyana v. Subhadri, 13 MLJ 7; MedUalnattUssa v. Bifeujuat, 86 IC 469; Chemdr^ 

V. Shamkhu, 163 IC 833; Kothanda v. Dhana, 1943 M 263. 

14 Istak V. Bemdtod, 1947 6 198. 

16 NemdrU v. P. Mohm. AIB 1972 Baj 26, 30. 
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10. Public Polkjr, — Public policy does not Admit of definition and i« not 
easily explained. It is a vaziid>le quantity and must vary with the habits^ 
capacities, opportunities^* and economic conditicms** of the people. It has been 
stated to be “a very unruly horse”,^ so it is necessary to ride it warily. Parties, 
it is true, cannot contract themselves out of a statute, that is against public 
policy, but that principle does not apply “unless the case were clearly brought 
within the principle of the decisions as to the contracts which are against 
public policy”.* A transaction, to be void as being against public policy, must 
be found, as a fact, in its inception to amount to or involve an illegality, or 
be of such a nature that, if permitted, it will defeat the provisions of the 
law.® If a contract be made contrary to public policy, performance cannot be 
enforced either at law or in equity. Thus, where there was a policy of insurance 
on the life of A under which the policy money was payable to B, and B murdered 
A, B could not recover under the policy, but the insurance money might form 
part of the estate of the insured, and as between his legal represetdative and 
his insurers no question as to public policy can arise.^ Intentional suicide will 
prevent the representative of the assured from recovering the policy money.® 
A third party policy of insurance against accidents caused by negligence, even 
though gross and attended by criminal consequences, is not void as against 
public policy.® A contract may be against public policy either from the nature 
of the acts to be performed or from the nature of the consideration. It is 
contrary to public policy that a person should be hired for money or valuable 
consideration, because he has access to persons of influence and can use that 
position and interest to procure a benefit for the hirer from the Government, 
so a contract to pay a commission for that purpose is illegal.'^ An agreemmit 
entered into by a Mahomedan with a Hindu offering to pay a particular amount 
to the Hindu to pray on behalf of the Mahomedan for success in a suit instituted 
by him is not void as being opposed to public policy.® A promise to pay a reward 
for services rendered in performing certain religious rites is not contrary to 
public policy.® A covenant for pre-emption does not offend the rule against 
perpetuities, and hence is not opposed to public policy.^® 


19 Davies v. Davies, 36 Ch D 359, 364 : 56 U Ch 962. 
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8 Balasunde^ v. Mahomed, 57 MU 164; Bhagwoniat v. Rf^a Ram, 49 A 706 distgd. 
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The recognised beads in the classification of agreements to do that which 
it is the policy of law to prevent are: (1) agreements which injure the State 
in its relation with other States; (2) agreements tending to injure the pubUc 
service; (8) agreements which tend to pervert the Court of justice; (4) agree- 
ments which tend to be an abuse of legal process; (5) agreements which are 
contrary to good morals; and (6) agreements which affect the freedom of 
trade,ii 

Certain heads of public policy are well known and recognised, e.g., a con- 
tract for marriage brocage, the creation of a i)erpetuity, a contract in restraint 
of trade, a gaming or wagering contract, or the assisting of the King’s enemies. 
They are unlawful because these things have been assumed by the common 
law to be unlawful and not because a court has a right to declare that such 
and such things are in its view contrary to public policy. No court can invent 
a new head of public policy. Public policy is always an unsafe and trea- 
cherous ground for legal decision. A contract or other transaction which ^ is 
against policy i.e., the general interest of the country, is illegal.^* Public policy 
is not capable of sudden extensions.’^ As has been observed, “You are not to 
extend arbitrarily those rules which say that a given contract is void as being 
against public policy, because if there is one thing which more than another 
public policy requires it is that men of full age and competent understanding 
shall have the utmost liberty of contracting and that their contract, when 
entered into freely and voluntarily, shall be held sacred and shall be enforced 
by courts of justice. Therefore, the courts have this paramount public policy 
to consider — ^that they are not lightly to interfere with this freedom of con- 
tract”.’* A man’s right to work at his trade or profession is just as important 
to him as his rights of property. Just as the Courts will intervene to protect 
his rights of property, so they will also intervene to protect his right to work. 
So in Nagle v. FeMom}^ where the plaintiff, a woman, had been refused a 
trainer’s licence by the Jockey Club as it was the practice of the stewards of 
that club to refuse to grant a trainer’s licence to a woman in any circumstances, 
it was held by the Court of Appeal that such practice might be void as contrary 
to public policy. Similarly in an Indian case it has been observed that the 
grounds on which a suit is barred by public policy are strictly limited and it 
is unsafe to make any addition to the classes of suits that can be so bamd. 
If a contract be found to be valid the court will not be prevented by considera- 


11 Bhagwm v. Murari, 89 A 61 PB; disapproved in Sajjad v. NmU, 47 IC 694, but 
approved in Balkisaen v. Debi Singh, 52 IC 158; Halgbwry, 4th ed., Vol. 9 Paras 
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18 Shrinivae v. Ham, 44 B 6, 28; Gholam v. Altaf, 68 CU 888; Dhirendra v. Chandm 
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tioBB of public policy (or public utility) from proceeding to ^foree It.**^ A 
person alleging an agreement to be void on account of its being opposed tiO 
public policy must prove the grounds on which to bring it under the section.^* 
Inconvenience to the public is no ground for refusing to perform a contract.^* 
Vague grounds of equity will not justify a court to interfere with a contract.*® 
Government cannot hamper freedom of action in matters which concern the 
welfare of the State.^ A compromise is a suit which is opposed to public 
policy is void. In Sri Krishna v. A.D.M? a compromise in a suit between the 
Imidlord and the tenant in contravention of the Rules under the U.P. 
(Temporary) Control of Rent and Eviction Act, 1947 was held to be opposed 
to public policy and hence void. There a certain shop room was allotted to the 
tenant by the Rent Controller on the recommendation of the District Magistrate. 
The landlord filed a suit challenging the order of allotment and in that suit 
under a compromise the tenant waived his claim to the shop room. Thereafter 
the tenant again applied for restoration of possession and the Rent 'pontroller 
allowed the application. The Supreme Court confirmed the order of ’ the Rent 
Controller with these words: “By an agreement of the kind embodied in the 
compromise petition the parties could not curtail the powers of the District 
Magistrate. It was unlawful and against public policy of the law to do so”. 

Waiver is the abandonment of a right which normally everybody is at 
liberty to waive. A waiver id nothing unless it amounts to a release. It 
signifies nothing more than an intention not to insist upon the right. It may 
be deduced from acquiescence or may be implied (Chitty on Contracts, 21st 
Ed., p. 381: Stackhouse v. Bamston, 10 Ves 453, 466: 32 E.R. 921). But 
an agreement to waive an illegality is void on grounds of public policy and would 
be unenforceable.® 

11. Illustrations. — An agreement between an officer in public service 
and a candidate that the former should resign and that the emolument of the 
office should be shared between them is illegal and void.* An agreement to 
waive the benefit conferred by S 60 (i) , C.P.C. is void.® A contract to guarantee 
or undertake that an honour will be conferred by the sovereign if a certain 
contribution is made to a public charity is against public policy.® It is contrary 
to public policy to allow a man to betroth his minor daughters to persons and 
to undertake to pay a penalty in case he does not carry out the contract. It 
is a contract giving him a pecuniary interest in the marriage of minors and 
hence void.'^ Any contract having a tendency, however slight, to affect the 

17 Lloyd V. L. C. & D. Ry. 34 U Ch 401. 

18 Subayyan v. Ponnu 1941 M 727. 

19 Raphael v. T. V. Ry. LB 2 Ch 147. 

29 SebraUM v. Dhanpat, 1933 A 70. 
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% ..Pwidnsm V. Cfdkge of Ambvdmee, <1926)2 SB 1: (1924) All ER R<^ 826. 

T rasirf V. Kitr;i67 IC 7*6. 
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BdmimstirBtion of justice is illegal and void.^ Tbus, a stipulation tibat no 
criminal proceeding should be begun against the plaintiff^ as also stipulations 
as to the conduct of pending criminal proceedings against a third party, beings 
illegal, vitiate a bond executed in consideration thereof.^ An agreement to 
acknowledge a forged signature in consideration of the other party forbearing 
to prosecute the actual forgerer is against public policy and void.^® An agree- 
ment to withdraw from a prosecution for felony, provided the person accused 
will promise to bring no action for trespass and false imprisonment or mali- 
cious prosecution, is void.^^ A purchase by an attorney of the subject of a 
suit, of which he has the conduct as attorney, whilst the case is still undeter- 
mined by judgment, is opposed to public policy and void.^^ But an absolute 
sale, instead of a contract for security for past advances during suit, is not 
contrary to public policy.^* Agreements which are likely to prevent the 
property to be auctioned from realising its fair value and damp the sale is 
against public good but an agreement between two or more persons not to bid 
against each other is not iUegal or against public good. 

The respondent, who owned 139 acres of land cultivated with rubber in 
Malaya, in order to avoid the Rubber Regulations of 1934, under which the 
pej*missible production of holdings of rubber land of more than 100 acres was 
assessed by an assessment committee whereas that of less than 100 acres was 
assessed by the local district officer, transferred 40 acres of the land to his 
son, the appellant, for a purported consideration which was not in fact paid. 
The transfer was duly registered and a certificate of title issued to the son. 
Thereafter the father, having agreed to sell the 40 acres to a third party, asked 
his son to execute a power of attorney so as to enable him to transfer the 
land to the prospective purchaser. The son having refused to do so, the father 
brought the present proceedings claiming that the son was a trustee of the 40 
acres holding them on trust for him. It was held that the father was not 
entitled to a retransfer of the land from the son. He had of necessity to dis- 
close in the proceedings that he had practised a deceit on the public administra- 
tion (of which act the courts were bound to take notice even though the son 
had not pleaded it) and he could not use the process of the court to get the 
best of both worlds — ^to achieve his fraudulent puipose and also to get property 
back.i® 

Where under permits issued to others and purchased by the plaintiffs they 
allowed the defendants’ grains to be exported and sued for the amount paid 

8 Egerton v. Brovmlow, 4 HLC 1, 163: (1843-60) All ER Rep 970- 

9 Lmnd v. Grimwade, 39 Gh D 605: 59 LT 168. 

10 Brook V. Hook. LR 6 Ex 89, 99 : 40 LJ Ex 50. 

11 Emolinga v. Coal Conmmer’t Asaoen., 43 IjJMC 111. 

12 Simpaon v. Lamb, 26 UQB 121. 

IS Andaraon v. Baddiffa, 29 UQB 128; see s. 216 «. 8. 

14 Laehman v. Sita Bam, AIR 1975 Delhi, 159. 

fl6 Palande/ppa v. ArwMatdam,, (1962)2 WLR 648 PO 4Bee also Kinri Cotton Co, 
Ltd. V. Zhwmi, (1960)2 WLR 127: (1960)1 All ER 177 PC a case of payment 
Ity tenant at premium for lease contrary to the provisiORS of section 8(2) of the 
tligait& Bent ReitrietioB Ordinance, 1949. 
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for those permits; if the transactions had taken place during war they would 
have been considered contrary to public policy but not so in time of peace and 
therefore, the plaintiffs were entitled to recover the amounts.^® An agreement 
to trwisfer the right of carrying mails is void.^'^ It may be lawful for a man 
to evade the execution of a decree against him by various devices, but an 
agreement between several persons the object of which is that a decree against 
one of them should be evaded, or its execution delayed, is contrary to public 
policy.!* The fact that a part of the consideration is dependent on the result 
of a suit does not make the transaction void as being opposed to public policy.!® 
A contract for the sale of rice in breach of the conditions imposed by the 
government is opposed to public policy and void.®® A contract providing for a 
premium over and above the standard rent is opposed to public policy.®! a 
contract to secure votes is not void as being opposed to public policy.! A pro- 
missory note executed by the defendant in consideration of the plaintiff’s friend 
agreeing to give evidence for the defendant is void.® A recommen<fetion made 
to an appointing authority on receipt of a pecuniary consideration W opposed 
to public policy.® Where a Protestant before his marriage promised a Catholic 
girl that the children should be brought up in her faith, the antenuptial promise 
is void in view of the husband’s undoubted legal right to impart religious 
training and education to his children.^ A promise to defend an action brought 
against the plaintiff for publishing a libel at the defendant’s request is void.® 
A promise to conduct insolvency proceedings in a manner so as to injure as 
little as possible the debtor’s credit forms an abuse of the process of the court 
and is void.® An agreement by a person, in consideration of his rights in some 
joint and undivided property, not to sell or mortgage his share except to the 
other contracting party, who had also an interest in the same property, is 
valid.!' An insurance policy covering the risk of death by suicide is not void.® 
An agreement between the pariwcUs of a temple and certain pandas to the 
effect that the latter should receive a share of the offerings made there is not 
void as being against public policy.® An agreement partitioning disciples 
(jajmans) as between two parties and providing for payment of compensation 
in case of breach of the agreement is against public policy and void.!® A 

16 Yar v. Madhowji, 123 IC 299. 
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5 Shaekell v. Roster, 2 Bing, NC 634; (1886-42) All ER Rep 496. 
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oontraet by wbb^ a priest undertakes if be performs certaiu ceremonies 
without calling' in the plaintilBF to assist him he will pay to the plaintiff a part 
or the whole of his earnings is not opposed to public policy.i^ A sale of the 
shgre of the offerings made to a shrine is not opposed to public policy if effected 
in favour of a participant in the offerings.^^ Where the plaintiff and the 
defendant entered into a contract by which the plaintiff undertook to perform 
some kind of puja in order to cause the defendant to be successful in his suit, 
the intention of the parties evidently was that the plaintiff should exercise some 
influence unauthorised by law on the mind of the court, hence the contract was 
void.^® A contract between the plaintiff and the defendant to enable the plaintiff 
to keep up her connection, spiritual as well as worldly, with the piligrims of 
her husband and to enjoy the benefits which result from such connection is 
lawful.** 

An indemnity given by an accused in a criminal case or by anybody else 
to the surety is void.*® Where, contrary to the conditions of his service, an 
employee obtains by agreement an interest in a lease procured for his relations, 
the agreement is immoral and opposed to public policy.*® Upon separation a 
post-nuptial settlement upon the wife by the husband is binding.*'^ Where 
husband and wife having taken out cross summons for assault orally agreed to 
live separate, and the husband agreed to pay her a sum by way of maintenance, 
the agreement was valid.** 

Where a bond provides for interest in the shape of work, it is a slavery 
bond.*® But it has also been held that an agreement to work for a certain 
number of years in lieu of interest is not a contract of slavery but is like a 
contract of apprenticeship and therefore not opposed to public policy.*® A slavery 
bond is of course unenforceable and void.* It is in substance a pledge of 
human beings in consideration of a loan.® An agreement seeking to create a 
monopoly is unenforceable.® 

The King's subject cannot trade with an alien enemy, t.e., a person owing 
allegiance to a government at war with the King, without the King's licence. 
Every contract made in violation of this principle is void, and goods which 
are the subject of such a contract are liable to confiscation. No action can 
be maintained against an insurer of an enemy’s goods or ships against capture 
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by the British Government. An insurance by an alien i^^ainit hostile secure 
is good and the claim under the policy is recoverable if the seiaure be made 
actually before the actual declaration of war. If a loss has taken place before 
the commencement of hostilities, the right of action on a policy of insurance by 
which the goods lost were insured is suspended during the continuance of war 
and revives on the restoration of peace.^ With regard to enemy property seized 
and ordered to be sold, no action is maintainable by the insurance company 
for the recovery of the sale proceeds.'^ The shipment of a cargo from an 
enemy's port even in a neutral vessel is forbidden by law as involving a trading 
or dealing with the enemy." 

12. Stifling Prosecution. — Stifling a prosecution is illegal even though 
there is no injury to the public.’ As has been said “you shall not make a 
trade of a felony. If you are aware that a crime has been committed^ you shall 
not convert that crime into a source of profit or benefit to yourself”. Accord- 
ingly a settlement made by a father with certain bankers in order to ^hield his 
son from a criminal prosecution on the charge of forgery has been held to be 
invalid." The reason is that the effect of such an agreement is to take the 
administration of the law out of the hands of judges and put it in the hands 
of a private individual and so has a tendency to subvert public justice.® A 
trial for an offence need not actually be in progress to make an agreement for 
stifling a prosecution improper. The section applies if the object of the agree- 
ment be to cause the withdrawal of an application for sanction to prosecute 
under S. 196 of the Criminal Procedure Code. What is required is a collusion 
between the parties affecting the due course of the criminal law.’® Thus, 
if it be an implied term of an agreement for a reference to arbitration 
that a complaint of a non-compoundable offence should not be further pro- 
ceeded with, then the consideration of the agreement is unlawful and the 
award is invalid, quite irrespective of the fact whether the prosecution in law 
had be^ started or not.” An agreement is not void if made while a possibility 
of criminal prosecution exists. To determine the nature of the consideration the 
court is not confined to the terms of the agreement.’® It is contrary to public 
policy to compound a non-compoundable criminal case, but before this principle 
of law can be invoked it is necessary to prove that the case was compounded, 
that is to say, settled by a qmd pro quo and not that it was withdrawn merely 


4 Jomon v. Brief ontein Mines, 1902 AC 484: (1900-03) All ER Rep 426. 
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as unsustaiDsble.^* A distinction has been drawn between cases where (1) 
tile liabiliiy upon the document in suit is not made contingent upon the com- 
plaint being dismissed or withdrawn, and (2) where the document sued is 
expressly made to take effect only after the complaint is withdrawn and the 
accused discharged. In the latter case the document has been executed in consi- 
deration of the withdrawal of a non-compoundable criminal case and, therefore, 
is unenforceable, but not so in the former case.^^ As to what is meant by the 
compounding of an offence, see Murray v. Quern Ewpress.^^ Compromise of 
a prosecution commenced by a bank against a bankrupt is an illegal contract 
being an agreement to interfere with the course of justice.^* But offences 
which involve damages to an injured party, for which he may maintain actions, 
may be compromised or settled, notwithstanding that the offences are also of 
a public nature.^^ An action is not maintainable on a promissory note^^ or a 
bond^® executed in order to protect a person from being prosecuted for embezzle- 
ment. A promissory note may be taken for an existing debt by threat of 
criminal prosecution, though the prosecution may not be undertaken; but the 
abstention from or dropping of a criminal prosecution should not be made a 
matter of bargain.*® Where the consideration of a promissory note is not to 
sue in tort or on a quasi-contract, the object of the agreement is not ill^;al.^ 
The essential element in what is described by English lawyers as "stifling 
a prosecution” is the tampering with the administration of justice by a private 
individual.* Such an agreement seldom sets out the consideration, which has 
to be inferred from the conduct of the parties after a survey of the whole 
of the circumstances of a case.* Agreements for stifling a prosecution no 
doubt come within the rule laid down by the section. It has been repeatedly 
held that there is a good deal of difference between the motive of an act and 
the consideration or object of the agreement, and that where there is a transac- 
tion between the parties involving a civil liability as well as possibly a criminal 
act, a contract made to discharge the civil liability cannot be held to be void 
under the section.* 

13 Sadho V. Jhdnka, 116 IC 749; Sudkivdra v. Gmeah, 1938 C 840; Motto, v. Matta, 
1941 P. 349. 

14 Shanti v. Lalehand, 103 IG 444. 

15 21 C 108. 

16 Be Campbell, 14 QBD 32 : 33 WB 642. 

17 Keir v. Leeman, 16 UQB 860 : 9 QB 871: 116 ER 1816. 
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Batau, 1987 A 370. 
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Where the consideration for an agreement is the compounding of a non- 
compoundable criminal charge the consideration is unlawful and under tlds 
section the agreement cannot be enforced. The following rules deduced from 
decided cases have been laid down in SayamTm v. Punamehand:^ (i) Where 
the consideration for an agreement is a promise not to prosecute for an <^ence 
which is non*compoandabIe the agreement is not enforceable at law.® (it) But 
this limitation on the freedom of contracts will only be enforced when it is 
clear that the consideration for the agreement was an illegal promise as stated 
above.'’^ An agreement to compound an offence, compoundable with court’s per- 
mission though not by the parties themselves, is not illegal when court's per- 
mission is obtained.’’® Even if part of a consideration be the stifling of a pro- 
secution the entire agreement will be illegal.® As has been pointed out.® the 
mere fact that the plaintiff did not prosecute the defendant, as at one time he 
threatened, will not warrant the court in coming to the conclusion that there 
was an agreement on his part to abstain from prosecuting. The coi^rt must be 
satisfied that the promise was made to stifle a prosecution. It is '|[mmaterial 
that a third person undertook to pay off the liability of the defendant. An 
agreement to refer a civil dispute to arbitration cannot be impeached under 
this section, 1“ not even if a prosecution was pending at the time which was 
dropped on the application of the parties.^’ “There is nothing against public 
policy if a person accused of breach of trust or misappropriation chooses to 
acknowledge the liability and refund the amount. And if after receiving the 
amount the complainant withdraws from the prosecution of his complaint it 
need not necessarily be presumed that there was a contract that he should do 
so’’.’® It does not therefore necessarily follow that because a criminal prosecu- 
tion for a non-compoundable offence has, in fact, been withdrawn as a result of 
an agreement, the object of that agreement is opposed to public policy and the 
agreement is void.’® There is a good deal of difference between motive and 
consideration. An agreement the consideration for which is a pre-existing 
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liabilil^r and not the stifling of prosecution is not illegal under this section.^* 
So also, where there is a prenexisting 'liability, and the person liable undertakes 
to discharge that liability by executing an agreement, it cannot be avoided 
merely because there was a simultaneous prosecution pending against him in 
Oriminal Court.^® A man embezzling a sum of money exposes himself to the 
risk of criminal prosecution but he also remains under a civil liability to his 
master. A security taken for this amount, even though the debt arises out 
of a criminal offence, is enforceable in law.^® A pronote executed to escape civil 
or criminal liability is not one to stifle prosecution. Where C voluntarily ex* 
ecutes a pronote in favour of B to avoid civil or criminal proceeding for pur- 
chasing from A, an employee of B, goods stolen from B’s store the pronote 
cannot be said to have been executed to stifle prosecution.^’ The withdrawal of 
a false complaint intentionally lodged to coerce the opposite party to enter into 
an agreement is not good considOTation for such agreement, even though the 
offence alleged is a compoundable one.^® Where in order to prevent the arrest 
of A under a warrant issued on the complaint of B, C executed a bond and 
undertook the liability of A, thereupon B got the complaint dismissed and sued 
C for the recovery of the amount due from A, the consideration of the agree- 
ment being the withdrawal of the prosecution, the suit must fail, as C was 
not personally interested in making the payment; where a party personally 
liable enters into such an agreement, the case is different.’® A reference to 
arbitration is not void on the ground of stifling a prosecution where the refer- 
ence is to a transaction wholly independent of and separate from the criminal 
case.®® 

If a person sets the machinery of the Criminal Law into action on the 
allegation that the opponent has committed a non-compoundable offence and 
by the use of this coercive criminal process he compels the opponent to enter 
into an agreement, that agreement would be treated as invalid for the reason 
that its consideration is opposed to public policy. Once the machinery of the 
Criminal Law is set into motion on the allegation that a non-compoundable 
offence has been committed, it is for the criminal courts and criminal courts 
alone to deal with that allegation and to decide whether the offence alleged has 
in fact been committed or not. The decision of this question cannot either 
directly or indirectly be taken out of the hands of criminal courts and dealt with 
by private individuals. 

So, where the parties to a pending criminal case with regard to offences 
under Ss. 420, 465, 468 and 477 read with Ss. 107 and 120-B I. P. C., some 
of which are non-compoundable, entered into an agreement on the date of 

14 ShanU Samp v. Lai Chand, 103 IC 444; Qafoor v. Hemanta, 86 CWN 28; I>e6 
V. Anath, 35 CWN 26; Sudhmdra v. Ganeah, 1938 C 840; Hamaram v. Bam, 
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15 UoJummad v. AdU, 151 IC 1025. 
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17 B. Sharam v. T. A. John, AIE 1976 Ker 101. 

18 Sanaullak v. KalimuUah, 137 IC 790. 
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hearing of the crimlnai <»8e wherehsr the parties agreed to refer their diq^te 
to arbitration in consideration of the complainant withdrawing the criminal case 
mid the dispute was actually referred to arbitration on withdrawal of the ease^ 
it was held that the arbitration agreement was invalid under S. 28, Contract 
Act, as being opposed to public policy.* 

An agreement to compound a non-compoundable offence being void.^ the 
circumstance that the magistrate wrongfully suggested or sanctioned the com- 
promise makes no difference whatsoever,* nor the fact that a part of the consi- 
deration is legal.^ If the object of an agreement be the hope that the prosecu- 
tion would be dropped, the agreement would not be illegal.* Where a promissory 
note was executed in consideration of compounding a charge of grievous hurt 
against a person who had died previous to the complaint, as the offence could 
not be compounded except with the consent of the person to whom the grievous 
hurt was caused, the agreement to pay money was illegal and the promissory 
note was consequently unenforceable.* An offence, which is not compoundable 
except with the permission of the court, is, in the absence of any per- 

mission, a non-compoundable offence, and where such a compromise ’ furnishes 
consideration for an agreement, the consideration is illegal,'* but not if the offence 
be compounded with permission.* 

Where a prosecution for a criminal breach of trust was withdrawn on the 
defradant agreeing to pay a certain sum of money and to execute a mortgage 
for another sum, and the withdrawal was effected with the permission of the 
police at the request of the complainant, the consideration and the object of 
the agreement were not illegal.* The institution of a criminal prosecution may 
be the occasion for a reference to arbitration, yet if it was in reality the civil 
dispute between the parties as regards the sum of money alleged to have been 
advanced which was the subject of reference to arbitration, the real object 
of the agreement not having been to interfere with the course of justice, a suit 
is maintainable for the recovery of Ihe sum found due.** Where a loan was 
advanced by the plaintiff to the defendant for the payment partly of a decretal 
debt and partly for the purpose of preventing the institution of criminal pro- 
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oeediniis, in which the defenctant and his witness had exposed themselves in 
the former suit, it was a loan for an unlawful consideration and therefore 
irrecoverahle.^^ 

In cases where there is a choice between a civil and a criminal remedy 
a compromise of proceedings is not illegaU^ “Where a bom fide debt exists 
and the transaction between the parties involves a civil as well as possibly a 
criminal act, a promissory note given by the debtor and by a third party as 
security for the debt constitutes a valid agreement”.^® Where however the 
matters of indictment are matters of public concern, they are not the subject 
of compromise, for it is the duty of every prosecutor, where the public are 
interested, to prosecute either to conviction or to acquittal, i.e., it is inexpedient 
to stop the course of law in a criminal matter where a public right is involved.^* 
One cannot enter into a contract not to lead evidence in a non-compound- 
able criminal case which concerns the State and not merely a private individual 
in consideration of the accused giving up all claims for damages against him.^® 
Where a suit was for the enforcement of an agreement for the sale of certain 
premises, and the defence was that the sale was for the purpose of offering a 
bribe to withdraw a charge of criminal breach of trust, the plaintiff, if he be 
not a party to or in any way aware of the unlawful agreement, would be 
entitled to a decree.^® A compromise of proceedings which are criminal only 
in form and really involve private rights may be lawful.^’ An agreement to 
remunerate a person that he may exercise his influence to effect a settlement 
is not opposed to public policy.^® 

13. Champerty and Maintenance.— The law of maintenance is confined 
to cases where a man improperly and for the purpose of stirring up litigation 
and strife encourages others to bring actions, or to make defences which they 
have no right to make, but it would not be maintenance if he furnishes a poor 
litigant with the means of obtaining redress.^* A bargain that the plainly 
will maintain an action in consideration of the defendant transferring to him 
half the property which the defendant might become possessed of as the fruits 
of the action is illegal as being champertous according to English law.*® It 1^ 
however been remarked that “the old cases are exploded, the sole question is, 
have the parties an interest, or do they believe they have an interest, in the 
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action?”^ Maintenance and champerty are always treated togetlier by trriteoa 
on tbe subject. Maintenance is called the yenus of an offence of which cham- 
perty is a species. Champerty is but a form of maintenance, though it be 
maintenance aggravated by an agreement to have a part of the thing in dispute. 
Both are founded on the same principle or policy of law, namely, the tendency 
of the transaction to prevent the course of justice.^ Champmtiy is “the most 
odious form of maintenance”,^ it is the unlawful maintenance of a suit in consi- 
deration of some bargain to have part of the thing in dispute or some profit 
out of it.* 

In Trepea Mines Ltd, In re,® the Court of Appeal held that the law of 
maintenance and champerty was not confined to actions or suits. It extended 
to proof in a liquidation and to any contentious proceedings where property was 
in dispute which became the subject of an agreement to share proceeds. 

In the same case® Donovan L. J. observed: 

“As regards maintenance, the case was instanced of a bank lending money 
at interest to a customer to finance his litigation and the solicitor coiifcerned in 
the litigation coming to know about it. Must he discontinue to act for fear 
that he would otherwise be aiding and abetting the offence of maintenance? I 
would answer “No”. I do not think that in such a case the bank commits the 
offenpe. There is nothing here of “officious intermeddling” in someone else’s 
litigation. The bank’s advance is made in the course of, and as part of, its 
ordinary business of lending money at interest. Alternatively, if maintenance 
were committed, it would be committed when the bank advanced the money; and 
nothing the solicitor did after that could aid and abet an offence already com- 
plete. A similar consideration might apply in the case of an advance by some 
friend outside the permitted circle of those with common interests or those 
actuated by charitable motives or by family ties”.* 

The law on the subject of such agreements as administered in India 
has been laid down by their Lordships of the Privy Council. It is that the 
English law is not applicable in India nor is substantially the same law in 
force here. Accordingly, an agreement which would have been void as champer- 
tous in English law has been held binding in this country.'^ There is no 
specific law against champerty in India.® Contracts of this character, under 
certain circumstances, have been held to be invalid as being against public 
policy. A fair agreement to supply funds to carry on a suit, in consideration 


1 Findon v. Parker, 11 M & W 679: (1848-60) All Rep 8T6. 

2 any V. ChvrcUll, 40 Ch D 481, 488. 

3 Hutley v. Hntley, LR 8 QB 112; eee Gomldas v. Lakhmidas, 3 B 402 for the 
resscHis of these rules. 

4 Stanley v. Jones, 7 Bing 369; Stevens v. Bagwell, 15 Ves 139, 156. 

5 (1962)3 WLR 965, 970-1. 

6 Bam Coomar v. Chnnder Canto, 4 lA 23. 

7 Bheigwat v. DeU Dyal, 35 C 420, 426 PC; Ma/rina ▼. ValHwri, 109 IC 87; Ahdui 
T. Bheannl, 66 1C 129; Vasym>a/ya v. Pooeopott, 26 Bom. LR 786, 811 PC; see the 
eUhenKte statement of the law in Gossois v. Gosaain, 14 OWN 191; Deli Dyal 

, Pari^, 31 G 488, 489. 

8 BoMrsf V. Gftal, 121 IC 296. 
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of having a share of tiie property if recovered, ought not to be regarded as 
being per ae opposed to public policy, but agreements of this kind ought to be 
<yiirefully watched, and when found to be extortionate and unconscionable, or 
made not with the horm fide object of assisting a claim believed to be just but 
for the purpose of gambling in litigation, should not be given effect to.® The 
burden of proving the agreement to be just is on the party who seeks to recover 
the amount.!® The court will have to consider whether the transaction is bowa 
fide or unfair and entered into merely for the acquisition of an interest in the 
subject of litigation.!! The agreement will be opposed to public policy if its 
object be an improper one, such as betting, or encouraging unrighteous suits, 
or gambling in litigation, or the enforcement of the agreement against a party 
may indeed be contrary to the principle of equity and good conscience.!® A 
certain sum promised to be paid as remuneration for supplying funds to enable 
the promisor to carry on litigation is binding.!* 

Where a person agrees to assist another with money for the purpose of 
litigation but does not pay the full amount, there will be a lien for the amount 
actually advanced even if the agrreement be champertous.!^ Where a rival in 
trade accepts the responsibility of litigation and gives an indemnity, the indem- 
nity is enforceable and the agreement is not void for maintenance.!® An agree- 
ment between an attorney and a client that the client shall pay a certain sum 
over and above the costs and charges incurred by the attorney is void on the 
ground of maintenance.’® If the solicitor has got any such sum he must account 
for it and will not be allowed to take up the plea that the contract with tiie 
client is void.!’’ A promise to pay a bonus of £225 to a solicitor for an advance 
of £100 for the conduct of a law suit is void on account of champerty.!* For 
an advocate in this country to stipulate for or receive a remuneration propor- 
tioned to the result of litigation or a claim, whether in the form of a share in 
the subject matter or a percentage, is highly reprehensible.’® A certain sum 
promised to be paid as remuneration for supplying funds to enable the promisor 


9 Earn Cootnar v. Chunder Canto, 4 I A 23, 46; 17. Pe v. Thein, 1 Rang 665; Mangal 
V. Nabi, 43 IC 74; Amrita v. Pratap, 62 CU 492; Begraj v. AHaher, 77 IC 897; 
Anavda v. Laxman, 61 IC 884; Kvmwar v. Nilkanth, 20 lA 112; Indar v. Munafd, 
1 Lah. 124; Moes v. May. 149 IC 1113; Kalimuthu v. Tha, 14 R 392; Babu Ram 
V. Ram, 161 IC 969, see as to burden of proof; Ram v. Court of Wards, 186 IC 
690 PC; Moss v. Mah Nys, 1933 R 418; Soon v. Than, 1934 R 346; Fateh v. Bute, 
1934 L 1017; Alopi v. Court of Wards. 1938 L 23. 

10 Babu V. Ram, 1934 A 1023. 

11 Chsdamhra v. Renja, 1 lA 241. 

12 Ramanamma v. Viranna, 61 MLJ 94, 101 PC; Debi Dayal v. Pertap, 31 C 433, 489. 

18 Raje v. Mangesh, 188 IC 900 PC. 

14 Pueapati v. Vatsavaya, 47 IC 663. 

16 BriMsh Cash Conveyors v. Lamson Store Co., (1908)1 KB 1006: (1908-10) All 
ER 146, see the history of the law. 

18 Earle v. Hopwood, 80 LJCP 217. 

17 Re Thomas. (1894)1 QB 747. 

18 . James v. Kerr, 40 Ch D 449. 

19 lU Rhandara, 8 Bmn LR 102 FB; Advocate Qfv^al v. Bustemii, 14 Bom IiR 691; 



to carrjr on litigation is binding, but if a professional moneylender ^re ti> 
advance money to a litigant, who is in great need of help in order to enable 
him to meet the expenses of litigation, in consideration of the conveyance of 
a large portion of the estate, the contract will be void.^ A solicitor shall not 
be permitted to make a gain for himself at the expense of his client beyond 
the amount of the just and fair professional remuneration to which he is 
entitled.® An agreement between clients and solicitors that in the event of the 
latter succeeding in recovering certain property for the former they should 
receive a share in the property has been held to be pure champerty® and void, 
as the agreement is unfair and unconscionable.* 

If there be a great disproportion between the liability which a financier 
incurs under the contract and the amount of reward which he is to obtain 
in the event of the defendant’s success, the agreement will be champertous.® 
If the agreement be neither unfair nor extortionate it is binding,® but not if 
it be extortionate or unconscionable.'’^ A sale of a fourteen-sixteenths share of 
the property in suit was not considered in the circumstances to be extortionate 
and unconscionable.® A transfer of property for the purpose of financing a suit 
upon the terms that the property or the proceeds realised from the litigation 
shall be divided between the transferor and the transferee is not per se void;® 
but it will be void if the person financing does not believe the borrower’s claim 
to be a good one.’i® The real test in cases of this nature is whether the transac- 
tion is a bom fide purchase of a matter in dispute or one for the purpose of 
maintaining or proceeding with litigation.” Where a contract is not tainted 
with any corrupt motive, as stated in Chedambara v. Renja,^“ or in Fischer v. 
Kamala,^^ it will not be champertous simply because the owner took an inade- 
quate price on account of his need.^* A suit may be speculative. e.a„ to enforce 
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« IHirehaae made for inadequate consideration,^^ or a purchase of equity of 
redemption,^ but that does not make it champertous. A champertoua agree* 
menl^ even if it is unfair as between the parties to it, cannot be impugned by 
a third party who is sued in performance of that arrangement.^^ 

If the agreement between the solicitor and the client was to relieve tbe 
latter of his costs in the event of the litigation not being successful, the law 
of maintenance might have some bearing on such agreement. The question of 
champerty could arise if the solicitor was to be paid out of the proceeds of 
the litigation.^'' 

G, an Advocate of the Supreme Court, entered into an agreement with his 
client which was embodied in his client’s letter as under: 

“I hereby engage you with regard to my claim against the Baroda Theatres 
Ltd., for a sum of Rs. 9,400 (balance due to me) . 

“Out of the recoveries you may take 50 per cent, of the amount recovered. 

I will by Wednesday deposit Rs. 200 in your account or give personally towards 
expenses”. It was held that a contract of this kind would be legally unobjec- 
tionable if no lawyer was involved, since the rigid English rules of champerty 
and maintenance did not apply in India. But as G. was an Advocate such an 
engagement on his part amounted to professional misconduct and called for 
disciplinary action.^* 

14. Marriage brocage contract. — ^Under English law a marriage brocage 
contract is illegal. The essence of the mischief aimed at arises not merely 
where the contract relates to a particular case in which the match may or may 
not be a proper one but because contracts of this nature are against public 
interest. At the root of the question of illegality of a marriage brocage contract 
is the introduction of the consideration of money payment into that which 
should be free from such taint. Money paid under such a contract is recover- 
able by the party paying it before the execution of the contract even though 
the other party has taken some steps and incurred some expense under the 
contract.!® A covenant by the husband before marriage to release his wife’s 
guardian of all accounts with a view to securing his consent to the marriage is 
not binding.2® The marriage of Hindu children is a contract made by their 
parents and the children themselves exercise no volition. It is equally true of 
betrothal. But it has been held by High Courts of Bombay,! Calcutta,® Madras® 

14a Siva Bcmayya v. EUamma, 22 M 310. 

15 Gopal V. Gangaram. 14 B 72; see Ahmedbkoy v. Vutlebhoy, 8 B 823. 

16 Vvnkanna v. Atehuta, (1938)1 MU 610. 

17 Firm of N. Peddmna v. K. V. S. S. Sone, AIR 1964 SC 26. 

18 In the matter of 'G% a Senior Advocate of the Supreme Court, AIR 1964 SC 667. 

19 Hermann v. Charleeworth, (1906) 2 KB 123 : 74 U KB 620. 

20 Hamilton v. Mohun, 1 PW 118. 

1 Dholidae v. Fulehand, 20 B 668. 

2 Bum Chand v. Audatio, 10 C 1054; Baideo v. Mohamaya, 18 OWN 447, see 
caSes cited. 

8 KtdemgwOa v. KabtmgwOa, 82 M 186 PB ovemding VimamUhaet v. Som^Hum, 
18M88. 
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ioid Punjab* that a contract which entitlea a fathen to be $aid money in 
consideration of givii^ his son or daughter in marriage is against public policy 
and cannot be enforced, though the money if actually paid cannot be recovered 
once the marriage is solemnised.^ Where the marriage has not been solemnised, 
any money paid,* or ornaments and clothes presented,^ may be recovered. An 
arrangement between A and B that B’s daughter shall marry A’s son and that, 
if she fail to do so, B shall pay a sum of money to A, is equally contrary to 
public policy.* Presents given cannot be recovered after the marriage, as the 
matter has then gone beyond the stage of agreement and has become a completed 
contract.* An antenuptial promise, e.g., by the father of the bride to make 
a gift of a house to the bridegroom, followed by marriage becomes a binding 
contract. Such contracts are to be distinguished from marriage brocage con- 
tracts.!* A stipulation for the pasonent of a sum of money by the parent of 
the bridegroom or the bride after the celebration of marriage is not void.!! 

On a review of authorities the following rules have been deduced in Bakshi 
Das V. Nadu Das,^^ on the subject of marriage brocage contracts : (i) an agree- 
ment to remunerate or reward a third person in consideration of negotiating 
a marriage is contrary to public policy and cannot be enforced;!* (ii) an agree- 
ment to pay money to the parents or guardian of a bride or bridegroom in 
consideration of their consenting to the betrothal is not necessarily immoral 
or opposed to public policy. Where the parents of the bride are not .seeking 
her welfare, but give her to a husband, otherwise ineligible, in consideration 
of a benefit secured to themselves, the agreement by which such benefit is 
secured is opposed to public policy and ought not to bevenforced;'* (m) where 
an agreement to pay money to the parents, in consideration of their consent- 
ing to the betrothal, is under the circumstances of the case neither immoral 
nor opposed to public policy, it will be enforced and damages will be awarded 

4 Wcaiira Mai v. Rallia, 128 PR 1889; Ganpat v. Lahana, 106 IC 803; see Abbas 
Khan V. ATur Khan, 1 Lah 574. 
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Pat 250. 
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V. Punam, 1944 N 169; see Janaki v. Gopi, 1947 P 132; Rajendra v. Roshm, 
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0 Maung Po v. Jha, 124 IC 263. 

10 Prm V. Hari, 52 C 426, 430, Govind v. Radha, 15 CWN 205 fold; Sajjad v. 

' Badkihah, 164 1C 823; SaXUyal v. Paiti, 1946 M 166. 

.11 Jagadishwar v. Shea, 51 IC 866. 

12 1 CU 261. 

18 Vadthyanatham v. Omgaram, 17 M 19; PiUmhar v. Jugjiwm, 13 B 181; Sedhu 
v: JActMliM, 171 10 1006; Dulori v. VaUaMas, 18 B WH Mamg Pffo v. Pe, 62 
. |C 661; Rwmdhemd v. Av&adto, 10 C 1064 dislgd.; Bhan v. Kaka, 19^ L 849. 
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V. FvMwid, 22 B 668. ; , - 



Ammimsn ' nim^ to ' vajaxc mmaa 

feie &i?eaeli of it;^» (4o) a suit will lie to recover the value (wnaiaeata or 
preBonte gives to an intended Inride or bridegrixnn in the event of the nnurriage 
hein^ broken;^* (v) allbough a court may not enforce an agreement to pay 
m<mey to the parents or guardians of an intended bride or bridegroom on ilm 
ground Ibat the agreement is opposed to public policy, yet a suit is mahatain* 
able for the recovery of any sum actually paid pursuant to the agreement if tihe 
contract is broken and the marriage does not take place and (vt) if one of 
the contracting parties alleges that the agreement is opposed to public policy, 
it is for him to set out and prove those special circumstances which will invali- 
date the contract.^^ It has however been held in one ease^* that if the marriage 
does not take place, a suit does not lie against the father of the bride under 
S. 65 for the recovery of the value of the ornaments given to the bride because 
presumably she took them with her and he did not get any advantage. 

A promise to pay a sum of money for bringing about an adoption is illegal 
though the adoption itself is not affected.^o 

15. Agreements tending to injure the public service. — ^The taking of am 
assignment of a mortgage by a patwari is not a transaction opposed to public 
policy. The section provides for cases where the consideration or object of the 
agreement is illegal or opposed to public policy and not where conduct is opposed 
to public policy.! The view to the contrary expressed in older decisions^ mgy 
be regarded as overruled. But the Punjab High Court has differed from the 
view expressed in the Allahabad Full Bench case and has held that an agree- 
ment by a patwari for the acquisition of land within his circle is void.® As 
has been pointed out by the Calcutta High Court the government servant 
Conduct Rules are rules of conduct and not statutory prohibitions, so that n 
disregard of these rules does not necessarily taint transactions by government 
servants with immorality or illegality. No court can invent a new head of 
• public policy.* Agreements made ignoring statutory conditions regulating ttw 
conduct of business are void, if in laying down the conditions the legiidatuiw 
had the maintenance of public order in view; but the agreemente are valid if 
the conditions are imposed for merely administrative purposes.® If a person 

15 Umed v. Nagindas, 7 Bora HCR OCLJ 122; Mvlji v. Gomti, 11 B 412; LalUm 
V. mbin, 26 WR 32. 

16 Umed v. Nagindas, 1 BHCR ACJ 122; Rambhat v. Timmayya, 16 B 678; but see 
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in^ into a conteact ndth a puldic servast wbic^ he hnowi caata uimmi Hm 
e«rvant duties whwh may c<milict with the duties he owes to the public, such 
a coutfBCt is void.* As agreement to sell two and a half annas’ share is tw»M4 r*» g 
afency by way of bribe offered by D to P, a member of a conunittee appointed 
to report on the management of the company by D is not enforceable.^ 

Contracts which have for their object the influencing of appointments to 
public offices and the restricting of the discretion vested in public officers in 
the selection of persons to be appointed are illegal and void. Any traffhddng 
or bargain relating to public offices is opposed to public policy because it is 
calculated to prejudice the interest of the public by obstructing or interfering 
with the selection in office of the most competent person.* A promise to pay 
money to a person in order to procure his resignation, with a view to the 
promisor securing the appointment, is not enforceable as the transaction is a 
traflkking with reference to an office.* 

16. Agreements affecting freedom of trade. — ^Agreements having for 
their object the creation of monopolies are void as opposed to public policy, 
under English law as also under this section.^* The rule does not apply where 
no monopoly is created in favour of any person.*^ A contract by which the 
defendant gets the exclusive right to collect hides of dead animals within the 
plaintiff’s zemindari is of the nature of a monopoly and is unenforceable!** An 
agreement between two persons that one of them shall not bid against the 
other at an auction or that one of them shall attend the auction and they shall 
afterwards divide the property is not illegal or void on the ground that it is 
against public policy.** A combination amongst certain persons not to bid 
against one another does not constitute any fraud or impropriety such as would 
vitiate the sale.** Such an agreement is not an unlawful agreement and conse- 
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7 QuMnOumd v. KvdiUtl, AIR 1966 SC 1734, 1738. 

8 Pvliv. Lai V. Rajnarain, 29 ALJ 397; Amir v. Saheb, 16 PR 1893; Ledu Coaelmam, 
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89. 93. 
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14 Jhorga Singh v. Sheo Perehad, 16 C 194; Hari v. Naro, 18 B 342; Makowsd v. 
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^qtieo<^ Ift tilfozeea)^. A kaoekHwi Agreenaat tbat a bid abould be for a 
]»apA»ejr ^ persons and not for the bidder is not invalid.^* An agreement 
betvroen tare tesdems for obtaining a Ucem^ from government to carry mails 
doss not emne under the section.^^ An agreement between the decree-hcdder and 
a coHsharer of the judgment-debtor that they would not bid against eadi other 
does not amount to fraud and is not in itself sufficient to vitiate the auction 
sale.^* But '‘all purchasers are bound to abstain from breaches of trust and 
from intimidation or falsehood in keeping off bidders”.^^ A contract not to 
bid to be void under this section, it must dearly be shown that it was intended 
to effect the purpose by illegal means.^* A promise by a defendant to pay 
Bs. 360 a month in consideration of the plaintiff agreeing not to set up or 
carry on a certain business is void, S. 26, the plaintiff’s promise being in 
restraint of trade.^ A settlement to carry on a trade in a certain area in 
return for the payment of a sum of money is not void as the lessor does not 
bind himself against giving a similar lease to anyone else.^ 

17. Effect of illegality. — ^In cases which fall under the section the agree- 
ment is void ah initio. A voidable transfer does not fall within the ambit of 
the section.^ “You cannot sue upon an iUegal contract’’,^ unless the contract is 
severable.^ A plaintiff cannot get a decree for money lent for the es^ress 
purpose of accomplishing an illegal object, e.g., giving a bribe to an official.<> 
A bond or other security connected with an illegal agreement cannot be en- 
forced.® Where a deposit has been made in connection with an illegal agree- 
ment, the deposit can be recovered by suit if plaintiff does not rely for his 
claim on the illegal agreement.'' There is no doubt that when a contract is 
void for illegality, as opposed to being merely nugatory, money paid or goods 
delivered in performance of it cannot ordinarily be recovered unless it is execu- 
tory, but there are a few exceptions to the rule.® Where the principal sells 
his export licence through his agent to a third party in violation of the Expwrt 
(Control) Order, the principal cannot recover the price realised by the agent.® 
The court looks with disfavour on the objection of illegality of a contract, 


16 Gobhido V. Shyam, 1 CU 86; Ah Poke v. NagappA, 46 1C 766; JyoUprokOB v. 
JhownmU, 36 C 134, PathipaU v. NagvJa, (1960)2 MU 634. 

16 Makommad v. Dodda, 1946 M 289. 

17 SaMe v. Porter, 9 CU 244. 

18 Mahomed v. Swovaei, 27 lA 17; Hari v. Naro, 18 B 342; Doorga v. Shoo Perekad, 
16 C 194. 

19 Maung Sein v. Chee, 3 Rang 275. 

20 Burry v. Authibtehmy, 33 IC 238 FB. 
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8 FarmePe Mart v. Mihie, 1915 AC 106, 111. 
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6 BrMgn v. Fiahmr. 28 UQB 276. s 
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«rged by a i«arty to that eontraot; in order to avoid t)w perlormaBoe of adx 
wJii<^ he has stipulated to do and for which he has received the eonsiderahloai 
he has contracted for.^" The onus of establishittg the illegality of a contract 
lies heavily on a person who sets it up, and the court should in the first 
stfuace be satisfied that what a party is seeking to carry out is clearly illegal 
or against public policy.^^ 

When facts which go to make a contract illegal come to the notice of the 
court, the doctrine of pari delicto will be given effect to and the court will 
refuse its aid to the party who has participated in the fraud and asked for 
relief.’^ But the plaintiff is not entitled to estop the defendant from showing 
tihe illegality of his own title.^* “The true test for determining whether or 
not the plaintiff and the defendant were in pari delicto is by considering whether 
the plaintiff could make out his case otherwise than through the ittedium and 
by the aid of the illegal transaction to which he himself was a party”.i^ Once 
the court finds two parties are in pari delicto in a civil sense, no^ffect will 
be given to the claims of either party because the court will refuse to\ recognise 
the transactions between them in toto,^^' An exchange of plots held by tenants 
at will is void, the parties being pari delicto the court will help neither party 
but let the estate remain where it falls.i<’ S. 23 does not entitle the plaintiff to 
recover the property after the object of an agreement, which is opposed to 
public policy, has been fulfilled. There are exceptional cases in which a man 
will be relieved of the consequences of an illegal contract. They fall into three 
classes: (a) where the illegal purpose has not yet been carried out; (h) where 
the plaintiff is not in pari delicto with the defendant; (c) where the plaintiff 
does not have to. rely on the illegality to make out his claim. As to the 
plaintiff being less guilty, this may arise in three situations: (a) when the 
contract is made illegal by a statute in the interest of a class to which the 
plaintiff belongs; (b) when the plaintiff is induced to enter into the contract by 
frwd or coercion; (c) when the property or moneys have come into the hands 
of a person under a fiduciary duty to the plaintiff as the proceeds of an illegal 
transaction.^^ 


10 Shewabury v. L. N. W. Ry. Co., 16 Beav. refd. to in Gobindo v. Shyam, 1 CU 
85; see Williams v. St. George’s Harbour, 2 D6 & J 547, 558. 27 U Ch 691: 
44 ER 1102. 

11 Namta v. Nathaaimni, 122 IC 342; NatUt v. Puram, 20 MU 337 cited; Bakski 
V. Nadu, 1 CU 261; Gopal v. Bobu, 107 IC 903. - 

12 Kaiagara v. Kalagara, 76 IC 845, 851. 

IS Shridkar v. Babaji, 38 B 709, 715; Baghavalu v. Adinara^na, 82 M 323; Hbhmn 
v. Johnson, 1 Cowp 341: (1776-1802) All ER Rep 98, refd. to. 

14 Toylor v. Cfmtsr, (1861-73) AU ER Rep 154: LR 4 QB 309, 314, dted in Former'* 
Mart V. MUne, 1915 AC 106, 114; M/a Ancmd PraJeask v. OswaX Tradirtff Agency, 
AIR 1976 Del 24, 27-28. 

15 Joaapk V. Joseph, 98 IC 700; Kwndaawami v. Narwyaeuswami, 46 HU .661^evei|. 
though the defoi^nt di^not raise (he plea; Dsaari v. Hopfiolu, 12$ IC 6.12, 

16 Bi^sedkumr v. SoNu/ka, 61 IC 985. 
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.'i A id cppoaed to poblie polic:r> a P»rty is not entitlad to el&im 

ft vefumi of ths part of the consMeration money that was paid by him with 
fidl knowledge of tiie illtigality of the contract.^* A person convicted of a 
criminal offence cannot have the assistance of a civil court to recover the 
mnount of fine and costs or compensation for imprisonment.^ A distinction 
however lies between a consideration which is void and a consideration whidi 
is illegal. If it be void the consideration fails, but the contract between the 
parties is not invalidated, so where one parly has performed his part of such a 
contract it can be enforced against the other.^ A guarantee given in respect 
of a debt which is void and not illegal is binding.^^ A party may recover from 
the sheriff any fee paid in excess of what the sheriff is entitled to in law.> 
The illegalily of the original transaction also vitiates a subsequent security 
arising out of it.^ An innocent party may avoid an executory contract as soon 
as he discovers its illegal purpose.*^ “A person who has paid money under an 
agremnent which is void as opposed to public policy may recover back the 
money so paid while the agreement is still unperformed, although he cannot do 
so afterwards”.® The court has power to work out the equities and place the 
parties upon terms.’’' If an agreement is merely collateral to another which, 
though void, is not prohibited the collateral agreement may be enforced. If on 
the other hand, a collateral agreement is a part of a device to defeat what the 
law has actually prohibited it cannot be enforced. In other words, agreements 
collateral to prohibited contracts are not enforceable because a taint attaches to 
them making them also contrary to public policy. Where there is a contract 
between D and P that P should enter into forward contracts on behalf of D for 
the sale and purchase of oilseeds with third parties and such forward contracts 
are forbidden by special statute P cannot claim any commission from D for 
bringing about contract between D and third parties.® 

“Though the contract is apparently valid in form or matter, extrinsic 
evidence is always admissible in variance of or in addition to the contract to 
show that the transaction is illegal and therefore void”. This is also the law 
in India,® “The facts showing illegality either by statute or by common law 


19 Desikaehari v. Prayag, (1938)2 MU 17, 

20 LmHe Ld. y. Reliable AdvvrtUing Co., (1916)1 KB 652: (1914-16) All EB Bcp 
1068. 

1 Bank of Bengal v. Vydbhoy, 16 B 618; Abaji v. Trimbak, 28 B 66. 

2 Re Coltman, 19 Ch D 64; Yorkshire Ry. v. Maehire, 19 Gh D 478 : 61 U Ch 268. 

3 Dew V. Parsons, 2 B A Aid 662; Morgan v. Palmer, 2 B & C 729; see Tempenmee 
L. Fund V. Bose. (1932)2 KB 622: (1982) All ER Rep 690. 

4 Geere v. Mare, 33 U Ex 60, foling Fisher v. Bridges. 23 UQB 276 : 2 CLB 928 Ex 
Ch; Haseldme ▼. Hosken. (1933)1 KB 822: (1933) AU ER Rep 1. 

6 Cowent v. MUbowm. LR 2 Ex 230 : 36 U Ex 124. 

6 Kahna r. Kahn, 106 PR 1879, fold in Jimema v. Maktk, 63 IC 407, tefd. to in 
Bhan v. Keka, 149 XC 1028; Amaresh Chandra v. K. M. D. N. 5am/, AIR 1972 
; AS ISO. 

1 7 Atarant v. Ludhetdvmr. 1938 N 335. • 

8 FUm Prdtab^md v. Firm Koirike, AIR 1976 SC '1823; see SaUbmy, 4(h ed. 
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most b® i^oaded, but when the iHegalily Appwn lt*a» ttie pteintSITe own evidene^ 
it ie the duty of the court to tahe, judicial notice of the fact and to pve judS" 
inent for the def^idant, though the illegality is not raised by the pleadfaigs”.!® 
Illegality in the performance of a valid contract may disable a person from suing 
on it if he participated in the illeg^ity. In Ashmore Ltd. v. Dawson Ltd,^"^ tiie 
defendant agreeing to carry a heavy machine of the plaintiff used to the know- 
ledge of the plaintiff a vehicle the laden weight of which with the machine 
exceeded the maximum weight permissible under the Traffic Buie. The machine 
WM damaged on account of overloading. Held: the plaintiff was not entitled to 
recover damag e as he participated in the illegality. 


24. Agreements void, if considerations and objects unlawful 
in part.— If any part of a single consideration for one or more 
objects, or any one or any part of any one of several considera- 
tions for a single object, is unlawful, the agreement is yoid. 

lUustrations 

A promises to superintend, on behalf of B, a legal manufacture of indigo, and 
an illegal traffic in other articles. B promises to pay to A a salary of 10,000 rupees 
a year. The agreement is void, the object of yl’s promise and the consideraticm for 
B’s promise being in part unlawful. 

The section. — The section declares a contract whose consideration or 
object is unlawful to be void. It states that even if a part of a consideration 
of a single object be illegal the entire contract will be void. A third case is 
possible, namely, where a single consideration supports several promises, some 
of which are illegal and the rest legal, and the suit is to enforce that part 
of the agreement which is legal and the consideration is not void. In such a 
case if the legal part can be severed from the rest of the contract it may be 
enforced.!* Where the legal and the illegal objects cannot be separated, the 
whole transaction is void.!* Where there is one entire contract for a single 
consideration, the contract is not severable. If two documents be part and 
parcel of one transaction and one be tainted with illegality, the other becomes 
tainted with the same illegality and is void.!< The section has no application 
to promises which are offered in the alternative, such a case is expressly pro- 
vided for in S. 68,!® q, where the conlaract- is severable as in S. 57,!« Where 

10 HUl V. Clarke. 27 A 206. 

11 C197832 All ER 856 GA 

1£ SabUri v. Savi 146 IC 195; ChooniUtl v. Nani, 78 IC 278; Bhola v. Mohammad, 
10 IC 466; Poonoo v. Foes, 28 WE 66; Bamaswomif v. Naohiapptt, 1940 B 46; 

V. Shripad, 1988 B 182; Gappao v. Bar, 1986 O ^1; Sardn v. Dai. 1938 

■ it 87». 

IS Bhegwat v. Anamdrao, 86 IC 8l6; Kathu v. Vishvomdtk, 89 IC 199; fifotish v« 
46 IC 418. t 

34 ;i J&wMroM V. Sarkpa, 77: 10 46. 

99 AI4 2W. 
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« 0 t two flOfMtrato oonsider&l^iis for two fleitaniete objects, 

^ odurt <auB give effect to the iawfal a&d reject tilie onlawfal, unless the 'whole 
trsosacfftm is prohibited by statute or involves moral turpitude or offends against 
public poli^.^^ Where the sale of an office is prohibited, an agreement for 
its sale, being single and entire for a sum of money, is void.^^ Where tiiere is 
not one whole consideration for a number of transactions, if one went the olhers 
could be given effect to.^* 

1%e holder of a bill or cheque cannot recover on the instrument if any 
part of the consideration be illegal But the rule of disability in cases Of 
partial failure of consideration as contrasted with illegal consideration has long 
been recognised as between immediate parties to bills, notes and cheques. There 
is no inherent difficulty in separating the several considerations of a bill of 
exchange or cheque in proper cases.3o A bill of exchange, part of the consi* 
deration of which is declared illegal by statute, is void, as the securily (the 
bill) is entire and cannot be apportioned.^ Where one of several considerations 
moving from a promisor is unlawful, e.g., the transfer of property which the law 
does not permit to be transferred, the whole agreement is void.^ But where a 
contract for the supply of goods is not a consideration or object of the contract 
of purchase of shares, the illegality of the former contract will not affect the 
latter. The former contract may have supplied the motive for the latter, but 
motive is essentially different from consideration and object.^ Where it cannot 
be ascertained how much of the alleged consideration of a promissory note ze» 
presents losses incurred in gambling debts and how much represents money 
actually borrowed, no suit will lie to recover on the notes.* A consideration 
that proceeds upon the withdrawal of criminal proceedings that have been in- 
stituted is illegal; even if this illegal consideration is only a part of the consi- 
deration of another agreement it renders the whole of that agreemmit void.* 
Where the consideration of the services of a pleader in a case was Bs. 600 and 
the gift of some property in suit, which latter wad illegal, the agreement 
being one and indivisible, the pleader could recover nothing under the contract* 
If an agreement to compound a non-compoundable offence be part of a ccmsi- 
deration for reference to arbitration and a security by way of mortgage, the 
security cannot be enforced.'^ If the terms of a gmja licence prohibit the 
licensee to admit partners without the written permission of the collector, and 

17 Asrtm v. Ludheswar, 1938 N 336. 

18 Hopkint v. Preaeott, 4 CB 678: 16 U CP 269. 

19 Madha v. Offiekd Aaaignee, 1960 FC 21. 

20 Bobmaon v. Marsh, (1921)2 KB 640: 90 U KB 1317. 
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V. Biyoaia, 1936 A 862; Ma Kyin v. Ong, 167 IC 707. 

8 Ra Dahra Dun E. T. Co., 62 A 406, 412; Mohammad v. Satyendra, 59 CU 388. 

. 4 Balpebtnd v. Bhaggu Mai 36 A 668. 
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« KAtka r. vmimaMe, 4» E m. 

i, %, dl<HMs8, (1989)1 Q 241; see SJwa^ipgra Cgrp. y. Durgatk, Rf 



^ witSumt «udi penaaij3$ion cmtersd iato i>aitiMnnrihj|> ttiili lie Meeniaii 

nod Advenced moeejr as part capital for two coatracts, oidura and gmiu, it 
ifidag impossible to separate the contracts and tie purpose of the partnenhip 
being in part ill^l, the whole suit must fail.^ Where the parties have treated 
two debts, <me void and the other valid, as a lump sumi tie contract must be 
regarded as an int^al one and void in its entirety. If however tie void part 
can be separated from the rest then the latter cannot be invaUdated.^ When 
an agreement to sell land belonging to a minor was not binding, this did not 
invalidate a promise to pay damages for failure to convey.^*’ Where the assured 
person commits suicide, as the committing of suicide is not a crime in British 
India, the descendants of the assured are entitled to recover the sum assured.^^ 

The section does not apply to transfers under the Transfer of Property 
Act.^^ The section is not applicagle to transfers of immovable property. 
Therefore, if a non-transferable interest is included among other transferable 
property, the whole transaction is not illegal.^® The contrary view^has found 
support in several cases.^^ In some cases the legal part has been hel(^ not to be 
affected by the illegal part on the ground of the promises being distinct and 
severable.^® Where, by a kabidyat, the defendant agreed to pay to the plaintiff 
rent at an enhanced rate in excess of that permitted by the Bengal Tenancy 
Act, the whole agreement has been held to be void, the court refusing to sanction 
the enhancement up to the statutory limit.)® As has been said in Baker v. 
Eedgeeock,^'^ the court cannot create or carve out a new covenant for the sake 
of validating an instrument which would otherwise be void. Where certain 
mortgage covenants were void, being forbidden by the provisions of the Agra 
Tenancy Act, the personal covenants fell along with the contract of mortgage 
and the entire contract was held void.)® The plaintiff in such cases may, 
however, recover the money he has advanced to the defendant,** but in Gowri 
■Dutt V. Bandhu,^^ it has been pointed out that a transfer of an occupancy holding 
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^ inuntgitfe, jlilie « ^mufer by » niabr, ia aot oslawfal but is merely iaopera-' 
tive, therefore the entire cmtaract does not become vt^d. 


25. An Agreement made without consideration is void 
unless— 

(1) Agreement without consideration void unless it is in 
writing and registered.— it is expressed in writing and registered 
under the law for the time being in force for the registration of 
[documents,]* and is made on account of natural love and aifec- 
tion between parties standing in a near relation to each other, 
or unless 

(2) or is a promise to compensate for something done.— 
it is a promise to compensate, wholly or in part, a person who 
has already voluntarily done something for the promisor, or 
something which the promisor was legally compell^le to do, or 
unless 

(3) or is a promise to pay a debt, barred by limitation law.— 
it is a promise made in writing and signed by the person to be 
charged therewith, or by his agent generally or specially autho- 
rized in that behalf, to pay wholly or in part a debt of which 
the creditor might have enforced payment but for the law for 
the limitation of suits. 

In any of these cases, such an agreement is a contract. 

Explanation 1 . — Nothing in this section shall affect the 
validity, as between the donor and donee, of any gift actually 
made. 

Explanation — ^An agreement to which the consent of the 
promisor is freely given is not void merely because the considera- 
tion is inadequate; but the inadequacy oi the consideration may 
be taken into account by the Court in determining the question 
whether the consent of the promisor was freely given. 

IllustratioM 

(«) A promises, for no consideration, to give to B Rs. 1,000. This is a void 
agreement. 

(b) A, for natural love and affection, primuses to ^ve his son, B, Bs. 1,000. 
A puts his prtrniise to B into writing and registers it. This is a contract, 

(e) A finds B'a purse and irfives it to him, B prootises to give A Rs. 50. This 
is a contract 

(d) A supports B’s infant sim. B promises to pay A's expenses in so doing. 
This is a contract 

(s) A owes B Rs. 1,000, but the debt is barred by the Idmitation Act A sighf 
a written promise to pay R Rs. 500 on account of the debt This is a contract 

.e 

• Tl^ a^ord was substitated for the word "asMsn^Co^ s. 2 and ScJi. H of the 
Aytoindifv.Aci, 1^ <X1I of IMI)... ' 



(/) A agrees to sdl « hone imrth Bs. 1,000 lor Bo. 10. A*! oonwiill to ^ 
agreement was fre^ given. The agieemeiit is a eontoaet netwithstjUlOing the in* 
adequacy of the consideraticHo. 

(ff) A agrees to sell a horse worth Bs. 1,000 for Rs. 10. A dtoies that ids 
consent to the agreement was freely given. 

The inadequacy of the consideration is a fact udiieh the court should take into 
account in ctmsidering whether or not A’s consent was fredy given. 


1. The secti<m. — ^The section begins by reciting that an agreement made 
without consideration is void. That is Ihe general rule laid down, then follow 
three cases in which agreements made without consideration are nevertheless 
contracts. It has become the established practice of the courts in India, in 
eases of contracts, to require satisfactory proof that consideration has been 
actually received according to the terms of the contract; it has never been 
held that a contract made under seal, of itself, imports that there is sufiScient 
consideration for the agreement as is the case in English law.^ Accordingly, 
a mortgage^ or sale* effected by a duly registered deed has been held to be void 
for want of consideration. A holder in due course is entitiied to recover on 
a negotiable instrument drawn for no consideration.^ 

2. Sub-section (1). — promise made by a person to pay his brother’s 
debts is founded not on valuable consideration but on good consideration, namely, 
love and affection, and is binding if made by a registered document though 
unsigned.* A gift to a daughter who was looking after her father, nursing 
and tending him, is a transaction which comes within provisos (1) and (2) 
to the section.* Where a member of an undivided family, governed by the 
Mitakshara law, by a registered document renounces all rights to the family 
property in favour of the others who were to manage the estate in future, the 
agreement not having been executed for natural love and affection was void.^ 
The section is intended to give effect to agreements which would otherwise be 
void for want of consideration,* but not to agreements which are not gifts 
when the instruments embodying the agreements are void, for example, 
under S. 28.* 

Post-nuptial contracts which are registered are not a mere nullity if made 
on account of natural love and affection.** Where it is obvious that no natural 
love or affection existed between a husband and a wife, an agreement between 


1 Kaliprtuad v. Raja Sahib Prahlad, 2 BLRPC 120, 122. 

2 Manna Lai v. Bank of Bengal, 1 A 809. 

9 fatia v. Babaji, 20 B 178; Farran C. J. dobitante drawing a distinction between 
a perfected conveyance and a contract 
' '4' Jethmal v. Hart, 1949 As 6. 

6 Venkaiiaeanm v. Bangaeam^„ 18 MU 428; Lola v. Jatm, 1987 0 264 
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iat exsmpK a inomise by ike huabasd to provide miiiiitesaiice to tiie 
letCe, ceanot be supported.^^ 

8< Is iiiade4 — ^Theee words are not to be regarded as equivalent to “is 
exi^sed to be made.” Although, therefore, the recital in a deed may contain 
no reference to the existence of natural love and affection, the court may find 
it estoblished on the evidence that the disposition was made on account of such 
love and affection.^^ 

4. Standing in a near relation^ — ^The meaning of these words should not 
be narrowed down to imply “mere relatives”. There are many instances in 
which persons who are not relatives within the meaning of the law nevertheless 
stand in a near relation to one snothor. Thus, the parents of a (Muhammadan) 
woman have been held to be relatives of her husband.^^ A person and his 
father-in-law's divided brother’s widow are not persons standing in near relation 
to each other.“ 

5. Sub-section (2). — This sub-section lays down an exception to the 
general rule that a promise made without consideration is void.'*^ A promise 
to pay what one is already under an obligation to pay is a promise without 
consideration. It can give rise to no cause of action unless the promise falls 
under this sub-section.^<‘ The Act, though in the main founded on English case 
law, does not follow the present English law on the subject of consideration.^^ 
To bring a case within the provisions of this sub-section it must be shown 
that what was voluntarily done by the plaintiff was done “for the promisor’^ 
or was “something which the promisor was legally compellable to do.” Thus 
where a plaintiff established a market to please the collector and not at the 
desire of the defendant, the expenditure incurred by the plaintiff in establishing 
the market was not a consideration for the agreement by the defendant promis- 
ing to pay a certain commission to the plaintiff on the price of articles brought 
for sale in the market, the promise, therefore, was void.i8 Past services can 
form legal considerations under this sub-section when the services have been 
rendered to a person in existence. Accordingly, a company is not bound by 
the contracts contained in the memorandum and articles of association, which 
bind the shareholders inter se and possibly the shareholders and directors 
but not the company and its promoters.^** A mpral obligation to pay a debt, 
the benefit of which has been enjoyed jointly with another, furnishes good 
consideration for its acknowledgment after the death of a joint debtor.^ 

11 Mrs. X. V. Mr. X., 98 IC 217; Baj Lukhy v. Bkoothnath, 4 CWN 488 (promise 

registered deed). 

12 Nisar Ahmed v. Rahmat, 100 IC 880. 
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An infi^t's j^nise iMlnc voi^ a promissory nots exsetUied in renewal ^ 
such a promise is without consideration.^ Similarly, it has been bdd that a 
consideration received by a person during his minority cannot support a con- 
sideration for a promise by him after he has attained majority. Under Ibis 
sub-section it has been pointed out that past ccmsideration may be a good 
consideration, but that past consideration must be an existing and a valid 
one.® On the contrary, it has been held by the High Courts of Punjab,’ 
of Calcutta,* and of Bombay,*’ that a promise to compensate wholly or in part 
for past services rendered during minority falls within the purview of this 
sub-section and is therefore binding. The English law under the Infants* Bdief 
Act, 1874, is however different. A promise to reward for future services stands 
on a different footing and unless supported by consideration such an agreement 
is not binding.* , 

6. Voluntarily. — ^The word ‘voluntarily’ must necessarily exclude any- 
thing done at the request of the promisor. As has been pointed ou^ in Sindha 
V. Abraham,'’' services at the desire of the promisor already renderejl and such 
services to be rendered are placed in S. 2(d) upon the same footing, either 
will constitute a good consideration for a definite agreement. If the services 
were rendered without the desire of the defendant the case falls within this 
section. The services will have been then voluntarily rendered for the defendant. 
The section appears to cover cases where a person without the knowledge of 
the promisor or otherwise than at his request does the latter some service 
and the promisor undertakes to recompense him for it. In such a case the 
promise does not need a consideration to support it. Where certain services 
were rendered by a pleader on request, and in pursuance of an agreement 
to pay a certain remuneration, the services rendered not being voluntary, the 
agreement could not be treated as a promise to compensate under this section.® 

7. Sub-section (3), — The words of this sub-section imply that the person 
making the promise is the person against whom the liability might have been 
enforced; if that is the case, a promise made by a person who is under no 
obligation to pay the debts of another, even though they are time barred, is 
clearly not within the exception to the general rule. A promissory note 
executed by a widow in her personal capacity in payment of time barred debts* 
of her husband cannot be brought within the section. An executor or 
administrator can do what the deceased could have done, it is open to the 
former therefore to make a promise to pay a time barred debt and the promise 


1 Indran v. Anthappa, 16 MU 422. 

2 Suraj v. Sukku, 61 A 164 Allahabad. 

8 Kamchand v. Basant, 11 IC 821; Prabhudial v. Shatnhhu, 64 IC 488; Govhid 
V. Piran, 1986 L 661 FB; Ram Raton v. Batant, 2 Lah 268; Ferozadin v. GkoRm, 
80 |C 484; but see Nazvi v. Jiwm. 1988 L 160. 

4 Kasdan Ribi v. Sree Naravan, 11 OWN 185. 

8 Madhd v. Abraham, 20 B ^76. See a. 11 note. 

f y 'Bpim V. iiddan. 46 IC 282; UvJm t. Hutee, 25 UCfP 177: 180 BR 1266. 
v^V t B 768, t.' ^ Bom tB 848. 
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biitdinir.* H a debtor aisles to a bank for a loan for repayment of 
the dues of the creditor, the application cannot be r^rded as a promise to 
pay the creditor within the meaning: of Sec. 26(8).w When a promise falls 
undrar sub^eection (8) it constitutes a valid agreement for the purpose of suing, 
whether there is a fresh consideration for the promise or not, whether the 
debts covered thereby are within limitation or not.^^ it is open to a Hindu 
father or grandfather to pass a promissory note for his son or grandson which 
will be liable to the extent of the assets of the ancestor coming: to the hands 
of the heir.i* Thg general rule is that a consideration merely moral is not a 
valuable consideration such as would support a promise.^® But there are some 
instances of promises which it was formerly usual to refer to the now exploded 
principle of previous moral obligation and which are still held to be binding. 
Amongst those instances is a promise after full age to pay a debt contracted 
during infancy and a promise in writing in renewal of a debt barred by the 
law of limitation. The efficacy of such promises is now referred to the principle 
that a person may renounce a benefit of a law made for his own protection.!^ 
Even a time barred debt is a good consideration to validate a salens or a 
mortgage.!® The words ^imitation of suits’ do not mean merely a bar on suits, 
but mean the limitation of time as prescribed by the law of limitation in force 
with regard to actions, including applications. Where a mortgage was executed 
in lieu of an amount due on an earlier bond, a suit on which bond had abated, 
the mortgage did not fall to the ground owing to the absence of consideration.!’' 
S. 20 of the Limitation Act does not require the agent to be authorised in 
writing. An agent impliedly authorised will be ‘duly’ authorised within the 
meaning of the section.!* ^n account stated it is immaterial if some of 
the items are time barred. If the whole account is time barred the ban imposed 
by cl. 3 will apply.!* This clause has no application to a case where a debt 
is not binding on the minor and is not enforceable against him. Sale of jewels 
pledged by the borrower (guardian of a minor) and appropriation of the 
proceeds by the lender is not payment within the meaning of S. 20 of the 
Limitation Act, as that section requires the payment to be made by the debtor 
or his agent.*® A de facto guardian has no authority to renew a time barred 
debt! An offer to pay a barred debt, if refused, cannot be made the basis 

9 Pestonji v. Meherbai, 112 IC 740. 

10 H. K. D. Setty v. Vedvathemma, AIR 1972 Mys 283, 286-6. 

11 Kishen v. Gohli, 1938 L 757; Kapaleeawarar v. T. Tirtmavkharm, AIR 1976 
Mad 164. 

12 Champcdc v. Raya, 1932 B 622. 

13 Eaatwood v. Kenyon, 11 A & E 438: (1836-42) All ER Rep 133. Beaumont ▼, 
Reeve, 16 UQB 141. 

14 THakchand v. Jitamal, 10 Bom HCR 206, 214; Heather v. We6d, 2 CPD 1. 

16 Baldeo v. Putin, 21 IC 69. 

16 Jetkibai v. PutWbdi, 14 B<Hn LR 1020. 

17 ATta* V. Parahotam, 63 A 874. 

18 BiHfmokun v. Rvdra, 17 C 944, 960. 

19 Ommh V. Ramhati, 1942 N 92. 

20 VoBappa v. 162 IC 299. ' . 
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€it a daittb* The words ’penwn to be diarged’, are nol conftaed m their 
apjdication to the debtor only.* 

In order to satisfy the requiremraits of this sub-section it is sufficient that 
the document is in writing and signed by the person to be charged; that it 
refers to the debt—not necessarily to the fact that toe debt is no longer re- 
coverable owing to toe law of limitations — but in such a way as to identify 
the debt; that it contains a promise to pay wholly, or in part, toe debt referred 
to therein, {.e., it expresses an intention to pay which can be construed to be 
a promise within the meaning of toe section. It is not necessary that there 
should be an accepted proposal reduced into writing.* The giving of a promis- 
sory note so as to constitute a new promise under sub-section (3) cannot alter 
toe pre-existing cause of action, though it gives rise to a new one.’* The 
promissory note must be properly stamped.^ According to the sub-section, the 
old debt is not revived, but it is considered to be a good consideration for toe 
promise to pay, and this new promise is the measure of the creditor's right. 
This promise may be absolute or conditional. If it is absolute, if \ there is no 
“but” or “if”, it will support a suit without anything else : if it is ‘\conditional, 
the condition must be performed before a suit upon it can be decreed. If the 
debtor says, “I will pay when I can,” the creditoi^ must prove his ability to 
pay,’ if he says, “I will pay by a set-off or some special arrangement”, the 
creditor can realise his dues in no other way.^ 

There is some authority for the view that it is not necessory specifically 
to refer to the previous time barred debt, so long as it can be ascertained that 
there is a promise in writing to pay such debt.® It is not necessary to recite 
the details of the loan or to state that the promise is to pay a debt which is 
already barred. Oral evidence is admissible to connect the express promise 
to pay with the previous loan.’® On the other hand, there are some observa- 
tions in other cases which support the contrary view.” Where there is nothing 
but a mere promise to pay a time barred debt, then unless that promise is in 
writing and signed by the person to be charged therewith, it would not form 
a good consideration. Where, however, there is not merely a promise to pay a 
time barred debt but there is a novation of contract under which fresh consi- 
deration passes from the promisee, and there is on the part of the promisor the 
receipt of such consideration as well as a promise to pay a time barred debt, 
toe two taken together would amount to a valid agreement, although the previous 

2 Score v. Yalamrthi, 1946 M 72. 

3 PuMyath v. Parekh, 1940 M 678. 

4 Varadaraja v. Suryaprakaeha, 9 MIjJ 380; Kaetur v. Maneek, 1948 B 447. 
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6 Bkagwan v. Prttg, 1938 0 18. 

7 . See Tanner v. Smart, 6 B & C 60S; Wateon v. Yatea, 11 B 580. 

8 Bindae v. ChoUt, 16 CWN 686, see Englito authoriiies r^d. to; Rmnaewami ▼. 

AiUkappa, 16 HU 422; Maniram v, Rupehemd, 38 C 1047 PC; SaUapragttda 
. . Thanma, 40 H 701. 

0 ^h/ndpathy v. lUtodawaM, 38 M 159. 

^ V. Bwrga, 58 A 882; Gtmlam ▼. FaeOtofOtiM^ 67 A 484. 
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that ilie cra^tor woold not have advanced further consideration unless a promise 
to pay tito time barred debt had also been made.^ A letter to the fdlowinsr 
effect cannot be construed as a prmnise to pay; "Z could not go over to you 
because 1 was unable to secure money. As you people will ask me I will pay 
your money accordingly. 1 would not specify by saying that 1 would pay so 


mudi”.“ 

8. Of which the creditor might have enforced payment. — These words 
are meant to cover the case of a person who would be liable to pay but for the 
limitation barring tibe suit. Therefore, sons would be liable to pay a time 
barred debt of their father, if they agree to do so, only to the extent of the 
family property received by them. Any agreement to pay personally would be 
without consideration.^* It is open to a guardian of a minor to make a promise 
to pay a barred debt.^<^ Where a joint family consists of major and minor 
brothers, the alienation of the joint ancestral property during the minority of 
some of the members of the family by a manager for payment of a time barred 
debt due from their deceased father is unjustified, as being neither for the 
benefit of the family nor supported by legal necesssity.^^ A statement by a 
pleader in court that his client, the debtor, had no objection to pay the money 
claimed by the plaintiff is not covered by this section as the pleader was not 
generally or specifically authorised to represent his client for the purpose of 
making a fresh contract under this section.^’ The Deputy Commissioner acting 
on behalf of the Court of Wards is not an agent authorised to pay a time 
barred debt.^** Where a bond is not recoverable, no suit would lie on a promis- 
sory note executed in lieu of the bond after it had become time barred, as the 
debt under the bond was not one which the plaintiff might have enforced but 
for the law of limitation.^* 

9. Promise to pay. — ^Under this section there must be an express promise 
in writing to pay a barred debt. An unconditional acknowledgment of a debt 
which is barred, though it may amount to an implied promise to pay, cannot 
revive the debt under the section and enable the creditor to sue upon it,®* 
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|20 BamoBwami v. Kuppuacmi, 20 MLJ ,666; Bam v. Damodar, 6 Pat LJ I21j 
I Pamekamm v. 67 IC 298; MagoaM v. AmSrehamd. 62 B 621; Jkmiadar 

^ T. iiOcMmi Bavi, 12 Lah 289; CMbind v. 8arju, 80«A £68; JTesar v. Sant, 169 
1C MiS; Balkridina v. Jayahaaikar, # Bom LB 1010; Gtm4fa fftoa, 22 A 602: 
Banmal r. Pmtaibrom, 161 IC 708; DeW v. SlmgwM, 1948 A 68 . 



[8. 2S 



THE INBIAH OOMICEACT ACT ' 


«a mUy to a book of ftccottat by (toe of blw piffties is toto 
lOkor an oral promise to pay.^ An imidied promise is not soffictoftl* 
promise (cannot be inferred from an aidmowledgmiQat arldek eontatns no expreto 
promise to pay a time barred debt, in other v^ords, an implied promise to pay 
is not 8officient.‘ A promissory note to pay an unbarred debt ^nnot be treated 
as a promise to pay a barred debt if there be two debts, nor can a promise 
to pay an imaginary debt be so treated.^ The words *‘Rs. S75 have been toand 
due including interest” have been construed as merely an imfdied, as opposed 
to an express, promise to pay and therefore do not fall under this section.** 
An unstamped debt containing a promise to pay interest has been held to be 
evidence of a fresh transaction and not mere acknowledgment.^ Under the 
English law an implied promise to pay will afford a terminus quo for a suit 
on the debt, but under the Indian law the promise must be an expipss promise. 
A mablagbandi is a good acknowledgment under S. 19 of the litoitation Act, 
therefore it preserves any debt which is not barred but is not Of. promise to> 
pay under S. 25 so as to revive a debt which is barred.** Of course, an uncondi- 
tional promise to pay a barred debt is enforceable.^ A promise to pay a part 
of a barred debt is not a promise to pay the whole.^ A balance struck by a 
debtor in the creditor’s book promising to pay interest,*® or writing such words 
as ‘amount payable’ or ‘to be paid’ or ‘to be taken or given’,** is more than 
a mere acknowledgment of a pre-existing debt and amounts to a promise to 
pay, so that even if the debt be time barred the promise would be enforceable. 
A promise to pay, if it be not absolute but qualified in its terms, e.g., in a 
particular manner or out of a particular fund, will not be binding, even if made 
by deed.** Where a debt is not time barred, an unconditional acknowledg- 
ment, implying as it does a promise to pay, may both serve to extend limitation 
under S. 19 of the Limitation Act and may be the basis for a suit as giving a 
fresh cause of action. But where a debt is already timebarred, it cannot be 
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i. UMITATION ACT, 8. 1$ Am (») 

hM ^AAb A mere adcaowle<lgment, however uttconditlonal, amounts to an 
eiq^reaa m^mlae to pay. Sub-eeetion (3) yequires the promise to be in writing, 
which m ea n s not that Uie words ‘1 promise to pay should occur in writing, 
but does mean that the words, read us a whole, should by themselves express 
a promise to pay.>* Whether words in an entry imply a promise to pay is a 
question of fact.>^* 

Where referring to the arrears of rent a tenant wrote, “I shall send by 
the end of Vjwakha month”, held, the document contained all the ingredients 
required by this sub>section.i° A letter containing a promise to pay a time 
barred debt is itself an agreement enforceable in law and can form the basis 
of a fresh cause of action.*® A collector aS' agent of the Court of Wards 
no auttjority to bind a ward by a promise to pay a debt which is barred by 
limitation.*^ A promise by an insolvent without fresh consideration to pay 
a debt, in respect of which the insolvent has obtained his discharge, is a promise 
made without consideration. Such a promise is not one contemplated by this 
sub-section.*® A mortgage by a kamavan in payment of a barred decretal debt 
is not binding on ihe tarwad.^* 

10. Limitation Act, S. 19 and sub-section (3). — The question whether 
an unconditional acknowledgment implies a promise to pay and affords a new 
cause of action to the obligee has been elaborately discussed and divergent 
opinions have been expressed. The distinction between section 19 of the 
Limitation Act and this sub-section is obviously this that under both a duly 
written and signed promise to pay a debt is necessary; but under this section 
the promise may be made before or after the expiry of the period of limitation. 
In the case covered by the Limitation Act the acknowledgment is utterly useless 
unless it is made before the expiration of the prescribed period.^® In Mmirmn, 
v. Seth Rupchand,^ it was held by the Privy Council that an unconditional 
acknowledgment of a debt imports a promise to pay. That case, however, dealt 
with an acknowledgment made within limitation. Sub-sec. (8) applies when 
the debt is time-barred. There seems to be practically a consensus of opinion 
that a mere implied promise, such as is conveyed by an unconditional 
acknowledgment, is not sufficient for the purposes of the sub-section.® It must 
be signed by the party to be charged. It is not necessary that it should be 

13 Chela v. Offieial Receiver, 18 Lah 662. 

14 Sohan v. Arya Sahha, 1935 L 877. 
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Mad 164, 167. 
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-Addressed to ttie perfy to be charged. The admission of iOBy be 

unqualified or qualified by a condition which is fulfilled. The adoumledi^eBt 
may be express or be one from which an absolute promise to pay may be 
inferred.* An admowledgment made after a suit has become barred is no good 
unless the acknowledgment amounts to an independent promise to pay.* The 
acknowledgment may not be made to the creditor.® The Privy Council in 
Manircm v. Seth Sup Chtmdf> has held that an unconditional acknowledgment 
made before the expiry of the period of limitation implies a promise to pay 
and therefore may form the basis of a suit.'^ But a mere acknowledgment,, 
though it implies a promise to pay, cannot be treated as a promise to pay a 
time barred debt, but something more is required to bring a case within 
sub-eection (3).* Of course, if no sum be due, unconditional acknowledgment 
would be ineffectual.® The law is different from the English law on the subject, 
where, if there be an acknowledgment in writing which satisfies ihe Statute 9 
Geo. 4 c. 14, there arises by implication of law a promise by ti^e debtor to 
pay the debt,^® but that would not be suflBcient under this sub<sdption which 
requires an express promise to pay. A promise to pay a debt cannot\be inferred 
from the words, *T am quite willing to renew the note.” A promise to renew 
a document is not a promise to renew a debt.’’^ Whether a statement con- 
tained in a particular document is mere acknowledgment within the meaning 
of S. 19 of the Limitation Act, or whether it is promise to pay within the 
meaning of S. 25, must obviously depend upon the language of the instrument 
under consideration.!® An acknowledgment to take the case out of the law 
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V. Laxman, 46 B 24; Fadailal v. Roopehamd, 106 IC 661; Mantajuddin v. Naaar, 
63 C 769; Madko v. Gowri, 1939 P 323. 

5 Rakki v. Nataraja, 1932 M 219. 

6 33 lA 166, fold in Sitaram v. Nandaram, 78 IC 234; Chunilal v. Laxman, 46 
B 24. 

7 GoptU V. Ramnath, 124 IC 624; Om v. Haji Abdul, 117 IC 877; Kakan v. Dayaram, 
10 Lah 745. 

8 Babtdal v. Badridae, 124 IC 248; Ram v. Damodar. 60 IC 514; Panehdntm v. 
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of liioaito^on must be Mtber one from lirhicb an absolute promise to 1^7 can 
be inf(^n«il; m* secondl7, an unconditional promise to pay the specified debt 
can be inferred; or thirdly, there must be a conditional promise to pay the 
debt and an evidence that the condition has been performed.^* The authorities 
show that the writing relied on should itself amount to an acknowledgment. 
In Mamram v. Rup&hand,^* it has been said that even an admission that there 
was a mutual open and current account at a particular time amounted to a 
conditional acknowledgment of liability and implied a promise to pay, in case 
the balance on that account was found to be in favour of the other party.^^ 
But in another case it has been said that a mere acknowledgment confirms 
the old debt and does not supersede it; therefore, the acknowledgment itself 
cannot be made the basis of a suit.i® promissory note executed by a person 
to satisfy a decretal debt due from his father which became barred by limita- 
tion is a distinct promise to pay, but the liability of the son is limited to the 
extent of the father’s assets that have come to his hands.^^^ Where a debtor 
borrows a fresh sum and makes up and signs an old account the transaction 
amounts to a new contract and is not merely an acknowledgment of an old debt.’® 
When a debtor writes to the creditor, “I promise to pay the balance as soon 
as I am able to arrange within a period of 6 months”, he makes a promise 
(vithin the meaning of ^ the section.^® 

An adjustment of account may be used either as a revival of an original 
promise or as evidence of a new contract.®® The words “balance due” have 
seen held not of themselves to amount to a promise to pay.^ The contents 
)f a petition filed in court have been held not to amount to an acknowledgment, 
nasmuch as it did not specify the amount of liability. It is necessary that 
in acknowledgment should be made in a document to which the creditor is a 
larty.® Where after striking a balance of account an entry was made con- 
aining a promise to pay interest, it constituted a fresh cause of action.® An 
tral settlement of an account made after it has become barred does not constitute 
i fresh cause of action as the promise to pay is not in writing,'* but a verbal 
tromise supported by consideration to pay a debt has been held to give rise 
o a new cause of action.® 

It is not necessary under this sub-eection to establish that at the time 
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wliea the promise was made by the debtor he knew that tiie debt which he 
promised to pay was wholly or in part a debt which had become barred.^ 

11. llebt.-~A debt in this section means a sum payable in rrapeet 
of a money demand recoverable by action, t.e., an ascertained amount. 
Therefore, a promise to pay the sum which may be found due by the arbitra- 
tors on the taking of an ^ount between the parties is not a debt within the 
meaning of the section.'^ The term ‘debt’ means a sum of money due by one 
person to another which is actually payable at the time as well as a sum of 
money which is due though not actually payable then. It must be a perfected 
and absolute debt consisting of an ascertained sum. It can never mean a sum of 
money which may or may not become payable at some future time or the payment 
of which depends upon contingencies which may or may not happen.* The 
term includes a judgment debt.® Servants’ wages are a debt ai. also money 
due for goods sold in retail.^® There is some authority for the vi^ that there 
need be no reference to a barred d^t, it is enough if there is a reference to 
a debt. A party to a contract may prove that actual consideratioi^, was some- 
thing different to that recited in the document itself and effect mu^ be given 
to the real consideration. A promissory note purported to be executed for cash, 
but in reality for a barred debt, is a contract enforceable under this section.!^ 
Similarly it may be shown that a part of the consideration represented a past 
debt for rent and not future liability arising under the contract. It is not 
necessary under this section that the agreement should in terms refer to the 
barred debt.’® When an I.O.U. given for a past debt was barred, promises 
to pay made in subsequent letters, coupled with forbearance to enforce a doubtful 
claim, made the contract enforceable.’* 

12. Explanation 1. — ^In the case of a gift it must be complete. Equity 
will not assist in completing an imperfect gift, though it is equally plain that 
equity will xmotect a donee, e.g., by specific performance or by injunction, who 
by a valid gift has obtained the title to the enjoyment of the thing that has 
been given. Thus, where an annuity was granted by a deed, the effect of which 
was not to effect a transfer of interest but to create a sort of a charge only, 
there could be no specific performance in favour of a volunteer.’ ♦ A provision 


6 Bhowani v. Peari, 18 CLJ 329; Matt v. Baikantha, 18 CLJ 269, notwithstanding 
the dictum in Ramaswami v. Kuppuscmi, 20 MU 666; Varadaraja v. Surya- 
prakaaa, 9 MU 380. 

7 Doraisami v. Vaithilinga, 40 M 31. 

8 Powri V. Shii/aa, 166 IC 487. 

9 Billinga v. Vneovenanted Serviee Bank, 3 A 781; Heera Lai v. Dkunput, 4 C 600; 
. Shripatrav v. Govind, 14 B 390. 

10 Nohin V. Kenny, 6 WRSCC Refoe. 3. 

11 GUnapathy v. Mvniewami, 83 M 169; per contra Appa Rao v. Surjpiprdkaea, 88 
, M 94; wee Math Sah v. Ihirga StiJt. 68 A 382. 

il8 Abdullaidn v. JVe, 7 Ragg 292; Sandhura v. Kehr, 169 1C 228; Stnith v. Hepton- 

< Maa,imnm. 

is wmy r. Elgee, LR 10 CP 497. 

|4 iiMHin, 46 Ch » 470. 
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f or imynieitt of a mcmthly aQowaace bjr the father in favour of his daughter 
is not a gift actually made within the meaning of this £!xplanation.is >rhe rule 
laid down in this Explanation applies to a transaction between a donee and 
a perscm claiming through the donor. If the donor has the power of revocation, 
an mcercise of the power cannot be inferred from the fact that the donor has 
conveyed the property to a stranger, an express act of revocation will at least 
be necessary.^* 

13. Explanation 2. — To constitute a contract it is enough if there is “a 
legal consideration, and of some value".^'*^ Any valuable consideration, however 
small, is enough, the court will not take upon itself to decide upon the adequacy 
of the consideration,^® Where the consideration is lawful the court cannot 
enter into the question of its adequacy,^® even if the consideration be executed.*® 
An executory agreement may be enforced if what the plaintiff has agreed to 
do is either for the benefit of the defendant or to the prejudice of the plaintiff. 
The adequacy of the consideration is for the parties to consider at the time 
of making the agreement, not for the court when it is sought to be enforced,^ 
Thus, parting with a guarantee,* or delivery of a will of doubtful validity,® 
has been held to be good consideration, the court has no concern with the 
adequacy or inadequacy of the price paid or promised for it. A nominal consi- 
deration however being expressed in a deed does not prevent the admission of 
evidence of the real consideration, provided such real consideration is not in- 
consistent with the deed.* A contract to pay 21 s. weekly for selling oil in 
London has been held to be good consideration for a promise not to sell it for 
a year after the determination of the contract. It is not a hard bargain, which 
means in equity an unconscientious bargain, against which equity will give 
relief.® When two contracts are entered into at the same time, it is difficult 
sometimes to determine the exact amount of consideration.® 

Mere undervalue does not exclude a man from the category of a purchaser 
for valuable consideration without notice. “In purchases the question is not 
whether the consideration be adequate but whether it be valuable”.’^ A small 
consideration may support an extensive promise; but where there is a promise 
to pay a certain sum, all being supposed to be due, if the consideration as to 
j any part fail, the agreement is nudum pactum. Where a document imports 
consideration, it is not sufficient to plead that th^e was no consideration but 


L6 Saroj v. Jnanada, 36 CWN 566. 

L6 Lai Mohamed v. Mra Tha, 30 IC 20. 

17 mtekoek v. Coker, 6 A & E 467; (1886-42) All ER Rep 462. 

18 Cfraveley v. Barnard, LR 18 Eq 618; see illustms. (/) and (p). 

Id Sheate v. Beale. 11 A A E dSZ. 

10 Tahtk Board v. Sentha, 1936 M 709. 

1 Bolton V. Madden. LB 9 QB 55. 

2 Haiffh V. Brooke. 10 A & E 309, 320: (1886-42) All £R Rep 438. 

^ Smith V. Smith, 32 LJCP 149; 148 ER 166. 

;4 Be Britieh 4b Foreign Coth Co., LR 1 Eq 281. 

MiddMon V. Brown, 47 LJ Ch 411, bat see S. 27; 

T, i. B. Commimre., <1986)1 KB 182; (19%) All EB Rep 609. 
^ r. ATfSaferthg, 2 Wh A TLC; Chmmdmr Bri^pgia, 26 B 648. 
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pte eirofinstancm wbfcb show that tbejn wa» no consideration mast be stated.^ 
A nominal conaideration is a jraod consideration, but the distinction between 
ITood and valuable consideration is this that the good consideration makes tile 
instrument good as between the parties, but a valuable consideration makes the 
convejrance good as against a subsequent purchaser.® There is an equity which 
may be founded upon the gross inadequacy of consideration; but it can only 
be where the inadequacy is such as to involve the conclusion that the party 
either did not understand what he was about or was the victim of some imposi* 
tion.i® The inadequacy must be such as to shock the conscience of the court 
and amount in itself to be conclusive and decisive evidence of fraud. Inadequacy 
of consideration when found in conjunction with other circumstances, such as 
the suppression of true value of property, misrepresentation, fraud, oppression, 
urgent need for money, weakness of understanding or even ignorance, is an 
ingredient which weighs powerfully with a court of equity in considering 
whether it should set aside the contract or refuse to decree specific fierformance 
of it.ii Want of consideration will not in itself defeat the title, bu!|; may go to 
show the deed to be the result of undue influence.'® Where a conti^t for sale 
of land was made for a very inadequate consideration and without knowledge of 
all the circumstances connected with it, and without careful deliberation by a 
person lying on his death-bed, the court set aside the contract.'"* A court of 
equity will set aside a sale, by a poor and ignorant man in distress for money, 
at a considerable undervalue, where he had no independent advice.'^ Where 
according to the contract the price of an article or property is to be fixed by a 
valuer, this fact does not preclude the court from inquiring into the adequacy 
of the consideration; if the undervalue were such as to convince the court that 
the valuer had acted under fraud or mistake, the contract would be incapable of 
enforcement in equity 

26. Agrreement in restraint of marriage void. — ^Every agree- 
ment in restraint of the marriage of any person, other than a 
minor, is void. 

Restraint of marriage. — ^In English law a condition in restraint of 
marriage is void ; but it has frequently been decided that conditions in restraint 
of marriage limited as to time, as to place, and as to a person, are good not- 
withstanding the rule of the Civil Law.'® Partial restraints to be tolerated 


8 Forman v. Wright, 20 LJCP 146. 

9 Gully V. Bishop of Exeter, 10 B & C 684, 606. 

10 Tennent v. Tennent, 2 Sc Ap 6, cited in Adm. Genl. v. Juggeswar, 3 C 192; 
Kalimuthu v. Tha, 14 B 892; Somthappa v. Santhiraja, (1988)1 MU 676- 

11 Kedari v. Atmarambhat, 8 BHCRACJ 11; Borell v. Damn, 2 Hare 440, 450; 
Faleke v. Grey, 29 U Ch 28 : 62 ER 250 see illust (g). 

12 Rashhehari v. Haripada, 69 GU 887. 
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Aust be reiie 0 nab)e.>^ Thue a condition that shouid a legatee marry a Scotch^ 
man,^* or a domestic servant,^® he or she would forfeit the legacy is a valid 
condition.®® “There is a great difference between promising to marry a parti- 
cular person and promising not to marry any one else” except the plaintiff. 
The latter is void as being in restraint of marriage.^ Bestraint of marriage 
is different from restraint on remarriage.® 

The law laid down in the section is stricter than the English law as it 
does not admit of any exception in favour of partial restraints of a reasonable 
nature but declares every agreement operating in restraint to be void and un- 
enforceable (compare S. 27). The sole exception recognised is regarding the 
restraint of the marriage of a minor. A contract affecting a major and restrict- 
ing her right of marrying according to her own choice is void.® A provision 
in a dower deed whereby a Mahomedan husband authorises his wife to divorce 
herself from him in the event of his marrying a second wife,* or an ante- 
nuptial agreement by which the husband gives his wife the power of divorcing 
him and stipulates not to take any other wife,® or an annuity granted to a 
woman on condition that she should not remarry anyone except a son of the 
grantor,® is not void. Where a girl’s father agreed to pay the expenses of 
education of his son-in-law but on condition that if the latter married another 
woman his father would repay the sum so spent, the condition was held to be 
in restraint of marriage, as the section is not restricted in its operation to the 
case of first marriage only.f A wakf may be dedicated for the benefit of a 
person on condition that if the said person marries, the benefit of the wakf 
property is to be given to another. Such a condition does not offend against 
this section.® A wagering contract for £50 that the plaintiff would not marry 
within six years is prima facie in restraint of marriage and void. The courts 
have always discountenanced bargains on the subject of marriage.® 

27. Agreement in restraint of trade void. — Every agree- 
ment by which any one is restrained from exercising a la^ul 
profession, trade or business of any kind is to that extent void. 


17 Re Lanyon, (1927)2 Ch 264: (1927) All ER Rep 61; see Tennettt v. ferment, 
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20 But see Seott v. Tyler. 1 Wh & TLC 9 Ed 464. 482: (1776-1802) All ER Rep 
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Saving of agrtem^t not to carry on bnainess of whidi good- 
will is M>ld.^Exceptlon 1. — One who sells the goodwill of a busi- 
ness may agree with the buyer to refrain from carrying on a 
similar business, within specined local limits, so long as the buyer, 
or any person deriving title to the goodwill from him, carries on 
a like business therein; Provided that such limits appear to the 
Court reasonable, regard being had to the nature of the business." 

1. The section. — The section provides that every agreement by which 
anyone is restrained for exercising a lawful profession, trade or business of 
any kind is to that extent void. To the general rule thus laid down three 
exceptions are specified, namely, the case of an agreement not to carry on busi* 
ness the goodwill of which is sold, the case of an agreement betweeh partners 
prior to dissolution, and the case of an agreement between partners during 
the continuance of partnership. In Madhub v. Rajcoomar,'^''- it was Vuled that 
whether the restraint was general or partial, unqualified or qualified, \^if it was 
in the nature of a restraint of trade, it was void. This interpretation is plainly 
justified by the language used.^^ But a narrow construction has been put upon 
the section in some cases.*^ This section was reproduced from S. 833 of the 
Draft Civil Code of the State of New York with the full knowledge that the 
effect would be to lay down a rule much narrower than what was recognised at 
the time by the common law of England. The rules of the common law, on 
the other hand, have since then been considerably widened and developed. The 
result is that the rule as embodied in this section presents an almost startling 
dissimilarity to the most modern phase of the English rule on this subject. 
In recent times, as laid down in Nordenfelt v. Maxim Nordenfclt Gun Co.,^* it 
has been ruled in England that contracts which impose unreasonable restraints 
upon the exercise of a business, trade or profession are void while those which 
impose reasonable restraints are valid.^’’* Sections 23 and 27 do not apply where 
a claim is founded upon a tort. A combination amongst the traders of a 
particular locality is not actionable per se merely because it brings profit to 
them and indirectly hurts a rival in trade. The section does not apply to such 
a case.'* 

The words “restrained from exercising a lawful profession, trade or busi- 
ness of any kind*' do not mean an absolute restriction but are intended, as 


lb Exceptions 2 and 3 were repealed by s. 73 and Sch. 11 of the Indian Partnership 
Act, 1932 (IX of 1932). 

11 14 BLR 76. 

12 As observed in Brahmaputra Tea Co. v. Scarth, 11 C 546; Nur AK v. Abdul, 
19 C 766; Cohen v. Wilkie, 14 IC 216. 

1$ CarUeU Nephew v. Rieknauth, 8 C 809; Mackenzie ▼. Strinmth, 18 M 472; 
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14 1894 AC 535; for the various stages in the growth of Engiish law, see Mitchell 
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m Sham Kabi v. Bow Saran. IS CWN 888. 
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«tetedi EI»ii)V«, to to a par^l restriettoa, a restdction limited to some 

IMKri^bmlar place, otheerwise toe first Exception would have been unaecessary. 
In the next section toe legislature, when it intends to speak of an absolute re- 
straint, and not a partial one, has intoodut^ the words "absolutely”. This 
supports the view that the legislature in this section intends to prevent even 
a partial restraint.^^ The section does away with the distinction observed in 
English cases between partial and total restraint of trade and makes all con- 
tracts falling within the terms of the section void unless they fall within the 
Exceptions.i^ One reason that has been suggested is toat trade in India is in 
its infancy and the legislature may have wished to make the smallest number of 
exceptions to the rule whereby trade may be restrained.*® It has been pointed 
out that so far as restraint of trade is an infringement of public policy its 
limits are defined by the section and apart from the section the aid of the rule 
of public policy cannot be invoked.*® 

Considerations against restrictive covenants are different in cases where 
the restriction is to apply during the period after the terminatiton of the 
contract from those in cases where it is to operate during the period of the 
contract. Negative covenants operative during the period of the contract of 
employment when the employee is bound to serve his employer exclusively are 
generally not regarded as restraint of trade and, therefore, do not fall under 
Section 27 of the Contract Act. A negative covenant that the employee would 
not engage himself in a trade or business or would not get himself employed 
by any other master for whom he would perform similar or substantially similar 
duties is not, therefore, a restraint of trade, unless the contract as aforesaid 
is unconscionable or excessively harsh or unreasonable or one-sided, as in the 
case of W. H. Milstead & Son Ltd., 1927 W. N. 233. In a recent case* the 
Supreme Court agreed with the Lower Courts that the negative covenant in 
that case, restricted as it was to the period of employment and to work similar 
or substantially similar to the one carried on by the appellant when he was 
in the employ of the respondent company, was reasonable and necessary for toe 
protection of the company’s interests and not such as the court would refuse 
to enforce. There was, therefore, no validity in the contention that the negative 
covenant contained in clause 17 of the agreement in that case amounted to a 
restraint of trade and therefore against public policy. 

A contract which is in restraint of trade cannot be enforced unless (a) it 
is reasonable as between the parties, and (b) it is consistent with the interests 
of the public.* 


17 Madhub v. Rajeoomar, 14 BLE 76. 

18 See Nvr AU v. AbduX, 19 C 7M; Khem v. Deyol. 1942 S. 114. 
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2. AgreoaentB in restrafait of smice. — ^An agreemwt restraining an 
mployee from taking service or engaging in any similar business ior a i^od 
of five years from the date of the termination of his agreement, although the 
restriction only extended to a distance of 40 miles from the d^, the place of 
his work, has been held void, as such a contract does not come under any of 
the Exceptions.^ An agreement that no member of a society should employ an 
employee who has left the service of another member, without his consent in 
writing, till after the expiration of two years from his leaving such service, has 
been held to be void.^ An agreement to exercise a trade or business for a given 
period in the exclusive service of one person is not an agreement in restraint 
of trade.‘^ An agreement which in effect absolutely restrained the plaintiff 
from carrying on the business of a dtibask and also created a partial restraint 
upon his power to carry on the business of stevedore was held to be void.® 

In Herbert Morris Ld. v. Saxelby,"* it has been observed thaj; there has 
been no case in which a covenant against competition by a servant oi^ apprentice 
has, as such, ever been upheld by the court. Where such covenants^ have been 
upheld it has been only on the ground that his acquaintance with his pmployer’e 
trade secrets would enable him, if comiietition were allowed, to take advantage 
of his employer’s trade connection or utilise information confidentially obtained. 
The Court will view restraints of trade, which are imposed between equal con- 
tracting parties for the purpose of avoiding undue competition and carrying on 
trade without excessive fluctuations, with more favour than they will regard 
contracts between masters and servants who do not stand in an equal position 
of bargaining.® In the case of restraints upon the opportunity of a workman 
to earn his livelihood a different set of considerations has been recognised by 
the English Courts, namely, the employer must show that the restrictions go no 
further than is reasonable for the protection of his business and are 
not directed against his former servant’s competition per se, although 
the purchaser of a goodwill is entitled to protect himself against such com- 
petition on the part of his vendor.® But an agreement not to enter into any 
other employment or business of a similar nature,^® or to trade on his own 


3 Brahmaputra Tea Co. v. Scarth, 11 C 646; Oakee & Co. v. Jackson, 1 M 136, 
146. 

4 Mineral Water Bottle & Co. v. Booth, 36 Ch D 466. 
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8 English Hop Growers v. Derimg. (1928)2 KB 174, 180: (1928.) AU ER Rep 396. 
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lioritig the period of eervice, » valid. The Indian law seems to be 
inodi simider. Where an actor wa» brought out from England under a contract 
ccmtaining a stipulation that he would not play at another theatre in India 
during his tour, the stipulation was held to be void as being in restraint of 
trade.*® 


3. Agreements in restraint of trade competition. — ^Liberty of trade is 
not an asset which the law will permit a person to barter away except in special 
circumstances.*® Whether a combination between traders or businessmen is or 
is not in reality “in restraint of trade", the answer must depend upon the 
facts of each particular case. Agreements of this description whereby traders 
agree among themselves to sell their wares at a fixed price, or labourer's agree 
to labour at a stipulated wage, or whereby manufacturers agree with one another 
to carry on their works under special conditions, have in the English courts 
usually been treated as agreements in restraint of trade. They have in some 
instances been upheld** and in some instances been ruled void,*® according as 
the restraints in such agreements were or were not deemed to be only sufficient 
to protect the interest of the parties entering into them. As has been said, in 
one sense every agreement for the sale of goods whether in esse or m posse 
is a contract in restraint of trade, but a reasonable construction must be put 
upon the section and not one which would render void the most common form 
of mercantile contracts.*® An agreement between two neighbouring landholders 
to the effect that a market for the sale of cattle shall not be held on the same 
day on the lands of both is not an agreement coming under this section.** An 
agreement fixing the rate to be charged for ginning and baling cotton and the 
mode of division of profit amongst parties is neither in restraint of trade nor 
opposed to public policy.*® A contract for the purchase of goods at a certain 
rate for the Cuttack market, with a stipulation that if the goods are sent to 
Madras a higher price will have to be paid, is not one in restraint of trad^*** 
An agreement for sale of land accompanied by a separate contract by which 
the buyer stipulates to buy petrol of the vendor of land alone is not in restraint 
of trade.®® An agreement among cotton spinners to close down their works at 
the will of the majority of the parties to the agreement has been held to be 
void.* But an agreement between two rival mill proprietors that one of the 
mills was not to be worked so long as the demand did not exceed 250 maunds 
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ft dfty hftft been held not to amstitate a reste^aint of trade,* nor an agreement 
b^wemi two neighbouring millers not to charge less tiian a certain inrice for 
milling other people’s rice.* An agreemmit that the defendant should not manu- 
facture any salt in excess of the quantity which the plaintiff might require to 
be manufactured is not bad as being in restraint of trade.^ An agreement 
between a seller and a purchaser that the subject of the bargain is not to be 
sold below a specified price and that the purchaser is to obtain similar agree- 
ments from his vendees is binding not being in restraint of trade.* In partner- 
diip engagements a covenant that the partners shall not carry on for their 
private benefit that particular commercial concern in which they are jointly 
migaged is binding.* There is nothing illegal in the owners of commodities 
agreeing that they will sell to one of them only at a certain price, leaving that 
one to deal with the public and to make such profit as he can.^ 

4. Recovery of consideration. — Agreements in restraint of trade not be- 
ing criminal and “having been executed, and the plaintiff having submitted to 
the restraint, he is* clearly entitled to recover the consideration in rfespect of 
it". There is a difference between an action to enforce an illegal restmint and 
an action brought to recover the consideration for the restraint.* 

5. The Exceptions.— The cases dealt with in the Exceptions to the section 
have berni held not to be in restraint of trade under English decisions, but by 
making them exceptions the legislature shows that it considers them to be 
agreements in restraint of trade yet agreements which it is desirable to allow. 
An agreement not to supply labourers to a third person unless a certain sum 
of money is paid is void.^* The Exceptions do not enlarge the terms of the 
section. They apply to the case in which under certain specified circumstances 
a person agrees to be restrained from exercising a lawful profession, trade or 
buainess.^^ 

6. Exception 1. — Prima facie it is the privilege of a trader in a free 
country in all matters, not contrary to law, to regulate his own mode of carry- 
ing on his business according to his own discretion and choice. If the law has 
in any matter regulated or restrained his mode of doing this, the law must 
be obeyed but no power of the general law ought to restrain his free discretion.^* 

2 bmlatrcm v. Dharm, 146 IC 1030. 

3 Tan Kkwan v. Kegaw, 18 IC 183, refing to Colline v. Lodce, 4 AC 674. 

4 Sadagopa v. Maekemcie, 15 M 79. 

6 ElUman v. Carrington, (1001)2 Ch 276. 
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: QBB 544: (1891-94) AQ EB Bep 263 on app. 1892 AC 25. 
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fUbeTO tito ioid his foodwiil and imsiheas and bound himsslf not to 

•jt^Bfige in the buianess for a period of three years, the transscti<m amounted 
to a sale of a goodwill and so was covered by this Exoeption.^^ When on sale 
of a business the vendor seeking to realise this piece of property obtains a 
purchaser upon a condition without vdiich the transaction would be valueless, 
the law upholds his bargain not to compete and declines to permit a vendor to 
dmr(^te from his own grant** It may therefore be treated as settled law 
that whenever the goodwill of a business is sold the vendor does not, by reason 
only of that sale, come under a restriction not to carry on a competing business, 
but he is under an obligation to refrain from canvassing customers of the old 
business prior to the sale.*** Solicitation of customers has not been allowed 
where one partner bought out the other and there was an express proviso that 
the sale of the goodwill was not to prevent either partner from starting a similar 
business in the neighbourhood.** 

7. (roodwiil. — Goodwill is a thing very easy to describe, very difficult to 
define. It is the benefit and advantage of the good name, reputation and con- 
nection of a business. It is the attractive force which brings in custom. Good- 
will is property which may be acquired in any of the different ways in which 
property is usually acquired. The one attribute common to all cases of goodwill 
is the attribute of locality, for goodwill has no independent existence. It must 
be attached to a business.**’ 

8. To that extent. — These words have been interpreted to mean that 
if an agreement can be broken up into parts it will be valid in respect of those 
parts which are not vitiated as being in restraint of trade. If it is not possible 
to resolve the agreement into its component parts the whole agreement must 
be regarded as void.*® But the court will not split up a single restriction ex- 
pressed in indivisible terms,*® The court will decline to enforce a contract 
which is ex fa»eie illegal, even if the illegality has not been pleaded, but if the 
illegality depends upon the surrounding circumstances, the question must be 
raised by the pleadings.*® 


18 Chandra Kanto v. ParasuMah, 48 C 1030 PC reversing 21 CWN 979. 

14 Herbert Morria Ld. v. Saxelby, (1910)1 AC 688. 

15 Trego v. Hunt, 1896 AC 7: (1896-99) All ER Rep 804 fold in Curt Bros. v. 
Webster, (1904)1 Ch 686, in Heome v. Wicker, (1927)1 Ch 667; the rule does 
not apply to a man whose property has been sold compulsorily by the opea^ation 
of law, e.ff., under bankruptcy law, see Fwrey v. Cooper, (1927)2 KB 884: (1927) 
All ER Rep 311. 

16 Gillinghem v. Beddow, (1900)2 Ch 242. See Partnership Act, 1. 36. 

17 Int/md. Revenue Commiseioners v. MuUer, 1901 AC 217, 283;' see Trego v. Hunt, 
1896 AC 7: (1896-99) All ER Rep 801, cited in Parsullah v. Chandra Kmda, 
21 CWN 979, 986. 

18 ParwniBah v. Chandra Kantu, 21 CWN 979; Haynes v. Daman, (1899)2 Ch 
18,24, 

19 Attmad v, Damont, (1920)? tB S71: (1920) A11*ER Rep 66 cited in British 
Cmerstc Co, % Sehelff, (1921)2 Ch 668, 672. 

to Sait Co. .V. Bleetro^ie ABmU Co,, 1914 AC 461: (1914-15) M ER 
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An agreement in restraint of trad^ fliottsli made abroad and valid accord^ 
Itiigr to tbe law of the place where made, will be void if it be intended , to be 
performed in this country and infringe the provisitos of this section.* 

28. Agreements in restraint ef legal proceedings void.— 
Every agreement, by which any party thereto is restricted abso- 
lutely from enforcing his rights under or in respect of any con- 
tract, by the usual legal proceedings in the ordinary tribunals, or 
which limits the time within which he may thus enforce his rights, 
is void to that extent. 

Savings of contract to refer to arbitration dispute that may 
arise. — Exception 1. — ^This section shall not render illegal a con- 
tract by which two or more persons agree that any dispute which 
may arise between them in respect of any subject or class of sub- 
jects shall be referred to arbitration, and that only the amount 
awarded in such arbitration shall he recoverable in respect ofj 
the dispute so referred. 

Suits barred by such contracts. — ^When such a contract has 
been made, a suit may be brought for its specific performance, 
and if a suit, other than for such specific performance, or for the 
recovery of the amount so awarded, is brought by one party to 
such contract against any other such party in respect of any 
subject which they have so agreed to refer, the existence of such 
contract shall be a bar to the suit.* 

Saving of contract to refer questions that have already 
arisen. — Exception 2. — Nor shall this section render illegal any 
contract in writing, by which two or more persons agree to refer 
to arbitration any question between them which has already 
arisen, or affect any provision of any law in force for the time 
being as to references to arbitration. 

1. Hie section. — The provisions of this section embody a general rule 
recognised in English Courts which prohibits all agreements purporting to oust 
the jurisdiction of the Courts.^ The section does not apply to contracts which 
merely contain provisions for referring disputes to arbitration but to those 


1 Oakes v. Jaekaon, 1 M 14^5. 

*.The second clause of Exception 1 to Section 28 is repealed by the Specific 
Belief Act, 1877 (I of 1877), throughout British India. The elauBe is, however, 
printed here because the Contract Act is in force in certain Scheduled Districts 
|ifi|\wliidi the Bpecifie Belief Act does not apply. This clause was imposed to English 
■;$^lkSiaritieB which have decided that the courts should not grant specific performance 
pgreements to refer. This portiim has, probably for that reason, been repealed, 
haB been iiuwrted, with certain changes, in S. 21 of the Specific Rdief Act, 
V. CterAoswiss, U B lid. 218. 

:Animt v. Aektmmer dft Co., 1 A 267 FB; Aghore v. CatentUi Tnmwage Co., 11 
C .222; Ardeser, v. Bikhibai, ISO XC 798. 



^hcifiy w partially jo’ohiblt the parties from Haning recourse to a Cdurt 
«f law.'* ■ '■ 

' ' 

X Agrcementa affectim; the limitation of auits. — The section contem- 
I^ates the suspmision permanently or temporarily of the usual remedies for the 
enforcenmnt of ]es:al rights. Where parties agree to refer certain matters to 
arbitration and one of the parties stipulates that he will not plead limitation, 
the stipulation is void.* A party cannot also contract himself out of his right 
to resort to a Court or agree to alter the period prescribed for a suit in the 
liimitation Act.* A provision limiting the right of the donee to sue for one 
year’s arrears only is bad as offending this section.* Insurance policies com- 
monly contain the condition that “if the claim be made and rejected ahd an 
action or suit be not commenced within three months after such rejection all 
benefits under this policy shall be forfeited’’. Such a condition has been held 
not to be void.’ But a distinction has been drawn between the extinction of a 
right and the loss of a remedy. Sec. 28 of the Limitation Act shows the cases 
in which the loss of the remedy will destroy the right. On the other hand, 
the loss of a right involves the disappearance of a remedy. The section aims 
at the prohibition of agreements which would only operate so long as rights 
are in existence. Conditions which clearly and distinctly limit the period within 
which the suit may be brought are distinctly conditions that are void under 
this section. But there is undoubtedly a marked distinction between a condi- 
tion which so limits the time within which a suit may be brought to enforce 
rights and one which provides that there shall no longer be any rights to 
enforce. Such a condition is not illegal in itself. A man may contract that 
on the happening of a certain event he shall lose all his rights, such a condition 
is not an infringement of any of the provisions of the Limitation Act.* A clause 
in an insurance policy limiting the right to enforce the arbitration agreement 
to twelve months from the happening of the loss or damage is not hit by sec. 28.* 
An agreement to the effect that “no suit shall be brought against the company 
in connection with the said policy later than one year after the time when ttie 
cause of action accrues’’ is one by which a party restricts himself from enforcing 
his rights after the expiry of the stipulated period though within the period 


3 Koegler v. Coringa Oil Co., 1 C 42, 466; Mulji Tejaingh v. Banai Davraj, 84 B 
IS; Central Govt. v. Chotalal. 1949 B 359. 

4 Bamamurthy v. Gopayya, 40 M 701; See S. 23. 

6 Hirahhai v. Manufavturera’ Life Inaurtmee Co., 14 Bom LR 741; see S. 23; Saroj 
y. Jntmada, 36 CWN 666; Jawahar v. Mathura, 1934 A 661 FB. 

6 Saroj V. Jnanada, 36 CWN 555. 

7 Home Inauranee Co. v. Victoria M. F. Inaee, Co., 1907 AC 69; AtlanHe Skipping 
Co. V. Dreyfua, 1922 AC 250: (1922) All ER Rep 559 cited in GirdhariM v. 
Eagle Star Co., 27 CWN 966; Baroda S. db W. Co. v. Satyanarayen tt. & F. Co., 
SB B 844; Ghoee v, Belianee Inaee. Co., 11 R 476; B. G. Inaee Co. v. B. Bank, 
1950 EP 852; New India Aoeuranee Co. v. JZ. M. Ifhandetwal, AIR 1974 Bom 
228. 288. 

8 Bcdny v. Burma F. A M. Insuranee Co., 8 Rang 883; G^ridha/rilai v. E. S. & 
S. U. ImurpMoe, 27 CWN 985; Sea^oj v. Jnanada, 86 CWN 585. 

9 M. Singh v. Vnlam Inaunmee Co., AIB 1978 182, 188-86. 
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mt liinitetioii, 80 it luus been oonstrned a» a mere eruver of rigbte and lidd not 
to infringe the provisions of this section But the correctness of this dechdon 
has been doubted** and in JIfa Ywd v. China Life Inmrame Co.^* it has heoi 
held that a condition in a life policy that no suit sItoU be brought on the policy 
after one year from the dealhi of the assured is void. A clause in an hsdent 
providing that no claim or dispute of any sort whatever can be recognised if 
not made in writing within 60 days from the date of payment is void. It does 
not take away the statutory right of the plaintiff to bring his claim within the 
period prescribed by law.** Similarly parties, it seems, cannot contract them- 
selves out of the Evidence Act.*^ 

3. Ckmtracting out of the jurisdiction of Courts. — ^An agreement that 
<mly one out of two competmit courts shall try the dispute is not contrary to 
public policy and does not contravene sec. 28.*® Such an agreement is to be 
strictly construed.** But where parties agreed between themselves that for the 
purposes of litigation the contract should be deemed to have been entered ipto 
in Karachi, the contract having been actually made elsewhere, the contract 
void and the Karachi Court had no jurisdiction,*’ for the parties can by muthal 
consent no more take away the jurisdiction vested by law in any court tnp.n 
they can confer on it when it is not so vested by law,** Although it may ^ 
contrary to public policy to oust the jurisdiction of the English courts, it cannot 
be the public policy of England to oust a plaintiff in the English courts from 
suing on an agreement, assuming that it is otherwise actionable, on the ground 
that that agreement purports to oust the jurisdiction of the foreign court.** 

4. Agreements in restraint of legal proceedings. — The rule laid down in 
the section does not make an agreement for the purpose of compromising a 
claim, b<ma fide made, to which a party believes himself to be liable, and with 
the nature and extent of which he is fully acquainted, void. Thus in consi- 
deration of A giving B time to satisfy a decree against him held by A, B agreed 
not to appeal against the decree, the agreement was valid.*® An agreement 
between the parties that the question in dispute in one suit should be decided 
according to the judgment in another suit is void, the agreement not being a 
compromise. But an agreement to refer to arbitration or to make the oath of 

10 Hirabhai v. ManufacturerB' Life Assurance Co., 14 Bom LR 741; Dawood v. 
Q. Insurance, 1949 C 390; Haji Shakoor v. Hind A Co., 1982 B 330. 

11 Baroda Spinning and Weaving Co. y, Satyanarayan, 38 B 344. 

12 11 1C 766. 

IS Nathumal v. Ramsarup, 186 IC 779. 

14 Naravan v. Motilai, 1 B 45. 

18 Hakam Sit^fh v. Gammar Ltd., AIR 1971 SC 740; Nanak Chand v. T. T. Elec. 
Supply Co,, AIR 1976 Mad 103; Union, of India v. Bulgari. AIR 1978 Cal 626, 
628. 

Ig yeutinm v. Rtma. 1947 il 99. 

17 Jlreyfue A Co. v. Mirtm, 1 IC 966. 

18 Jfgiieml Petroleum Co. v. Rebelh, 167 IC 816 rehng to KidH v. Khesld, 76 IC 

620; /sgBjmotk v. Swrfita Oil Co., li9 IC 481; probably bvenmled by Mat&mal 
PeMdmm. Co. v. Uegivraj, 1987 N 884. . „ 

P^ Srom, <1264)1 WLB TfS, 784: (1^)2 AM ^18. 

'jkfttmt V.' AaJyWpair Co., 1 A 2^ EB^’ V.,, IC 109®. 
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one of the fterties conclusive Evidence of all or any facts in issue between tlKm 
is bindin^.i ^n agreement by which the parties agiee to abide by the decision 
of an appeal and in accordance with it pay and receive damages is va1id.‘ An 
agreement not to appeal is void.^ A compromise of a suit by which a party 
stipulates not to prefer an appeal from the decree is binding and the party 
cannot be allowed to prosecute the appeal.^ An agreement between parties to 
leave a case for the decision of the court without procuring any evidence, oral or 
documentary, is binding.® The difference between a consent decree declaring 
the agreement of parties and an agreement of parties themselves is that in the 
former case it would not be open to question the accuracy of the decree.® An 
agreement to take an oath on a certain day and that on failing to do so the 
suit should be dismissed is not binding, as the agreement is not an adjustment 
of a suit.’ An agreement between the transferor and the transferee of a decree 
that the latter shall not in any way enforce his rights under the decree, e.g., by 
execution, is void, as it has the effect of restricting him absolutely from enforc- 
ing his rights in execution as a transferee of the decree. The agreement is no 
bar therefore to an application for execution.^ A deed of monthly allowance 
imposing a restriction for the recovery of arrears of over one year is void,* 
The prohibition mentioned in the section does not include rights under a decree.’* 
Where counsel with the consent of his client stated that if the High Court would 
restrict its judgment to a finding on one of several issues his client would not 
appeal to England, the contract was binding.” A collateral agreement not to 
sue for a limited time does not suspend a right of action.’* 

5. Exception 1. — Parties may contract that no right of action shall accrue 
until an arbitrator has decided not merely as to the amount of damages to be 
recovered but upon any dispute that may arise upon the policy. This is a 
partial exclusion of jurisdiction of the courts. The language of this Exception 
means that an agreement by which a party is not absolutely restricted from 
enforcing all his rights under or in respect of the contract by the usual legal 
proceedings, but is only restricted from enforcing any such rights as are .not 
given him by the arbitrator in the shape of money compensation, is not for- 


1 Venkatagiri v. Chinta, 37 M 408. 

2 Bamethwar v. N. J. Sugar & Co., 94 IC 371. 

3 Bhrigu v. Annapurna, 1934 P. 644. 

4 Skiwaji v. Atiram, 134 1C 262, Protap v. Arathon, 8 C 455 refd. to; but see 
Matta V. Matta. 1941 P. 349. 

5 Bashir v. Sadiq, 120 IC 826. 

6 Madhm v. Jan. 1942 S. 37. 

7 Etakkott v. Etakkott, 31 M 1. 

8 Muthiah V. Govvndoas, 44 M 919; but see Meenakshi v. Swaminath. (1938)2 MLJ 
404. 

9 SoToj V. Jnanada, 1982 C 720. 

10 Bamghulam v. Janki, 7 A 124, 181. 

11 Awsr Ali V. Inderjit, 9 BLR 460 PC a case before the Contract Act, fold in 
Anmti v. Ashkumer & Co., 1 A 267 PB. 

12 Semasundaram v. Narasimha, 29 M 212, 
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bidden or made illegal by the aection.^^ An agreement to refer any dispute 
arising out of a contract to the arbitration of a body of pmrsons is covered by 
13iis Exception.^* Such a clause is in no way in restraint of legal proceedings but 
if properly framed is to render proceedings unnecessary.^® An arbitration clause 
in a contract can be regarded as a thing apart from the main conditions of ihe 
contract.^® No cause of action arises until the arbitrators have determined.^^ 
A provision in a contract which enables either i>arty to make a submission to 
arbitration a rule of the High Court (in England) cannot be interpreted to 
restrict absolutely the right of the plaintiff to enforce the contract by the usual 
legal proceedings in the ordinary tribunal.!** In a contract with the Secretary 
of State a stipulation that the parties shall abide by the decision of the Deputy 
Commissioner may be regarded as an agreement for reference to arbitration and 
comes under this Exception and a suit is barred by S. 21 of the Special Relief 
Act.!® Building contracts very often provide that certificates of architect or 
engineers will be conclusive as regards defects of construction or sums due and 
payable to contractors; such certificates are conclusive,^® and pajments cannot 
be demanded even if the certificate be withheld by fraud.! The final certificate 
is conclusive and can be challenged only on the ground of fraud, collusion, mis- 
conduct.® An agreement by parties that they shall not object to any award 
the arbitrators might make, “with or without any enquiry on the issues or 
beyond the issues, or in any way they please”, is void under this section and the 
award may be set aside. The discretion of the court to set aside an award on 
any valid ground cannot be controlled by any agreement between the parties.® 
When submission to an arbitration is unauthorised, the award based upon such 
a reference cannot be enforced as a decree against a party who has not ratified 
the unauthorised arbitration,'* Where the manager of a company was con- 
stituted by an agreement between the company and an employee the sole arbi- 
trator between them as to whether in the event of the latter’s misconduct the 
company was entitled to retain the sole or a part of the deposit and of any 


13 Koeffler v. Coringa Oil Co., 1 C 42 foling Scott v. Avery, 5 HLC 811: (1843-60) 
All ER Rep 1: see Cooverji v. Bhimji, 6 B 528; Dwwson v. Fitzgerald, 1 Ex 
D 267; see Darbey v. Whittaker, 4 Dr 134, 140. 

14 Ganges Manufacturing Co. v. Indra Chand, 33 C 1169; TUakram v. Kodumal, 
SO Bom LR 546; Ganga v. Ram, 1932 L 469. 

16 Chapsey v. GiU, 7 Bom LR 806; see Adhibai v. Cursandas, 11 B 199, 213. 

16 Karm v. Volkart, 1946 L 116 PB. 

17 Caledonian Insee. Co. v, Gihnour, 1893 AC 85, 90, 97, fold in Board of Trade 
V. Cayzer, 1927 AC 610. 

18 Jacks V. Harrowing S. S. Co., 139 IC 769; Banwari v. H. College, 1949 EP 166. 

19 Secretary of State v, Saran, 139 IC 362; Kashi v. Alamara, 160 IC 1181; ^ 
Wadsworth v. Smith, LR 6 QB 332. 

20 Robins v. Goddard, (1905)1 KB 294; Kuppusami v. Smith & Co., 19 M 178; 
S. I. By. V. Bhashyam, 161 IC 66. 

, 1 MUner v. Field, 20 LJ»Ex 68. 

' 2. MotUal V. Ram, 1942 B 334. 

<, 8. V. Kewalram., 42 IC 706, fold In Parsram v. Topandas, 102 fC 188; 

X 'yAbduI V. Bkawid, 1960 L 174. 

v. SarmaMoB. 1948 S. 79. 
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was^ that might Ito due to him at the time of his dischairge, hdd that the 
certificate of the manager was to be under the arbitration clause conclusive 
evidence in courts of the amount which the company was entitled to retain.^ 
A clause providing for arbitration at Genoa in case of dispute between the parties 
and containing a clause ousting the jurisdiction of the courts is void in respect 
of the portion relating to the ouster of the jurisdiction; accordingly the suit 
was stayed pending the decision of the arbitrator at Genoa.^ Where a suit is 
brought on a contract containing a reference to arbitration, the suit is stayed.*^ 
A stipulation that the award of an arbitrator shall be accepted as final restricts 
the rights of the contracting parties to invoke the aid of the ordinary courts 
to examine and, if necessary, to set aside or alter the award and is, therefore, 
void,® It is well settled that if a party to a contract agrees that in case of any 
dispute arising out of the contract, or in any matter concerning the contract, 
he will abide by the decision of the other party, he cannot afterwards be 
allowed to say that such decision is not binding upon him, being a decision by 
a person in his own cause,® Under an ordinary submission clause contained in 
a commercial contract no valid reference to arbitration can be made where the 
claim is time-barred, although different considerations arise in respect of an 
agreement between the parties which falls within this Exception,*® The court 
has no jurisdiction to allow a dispute relating to the genuineness of a will in a 
probate proceeding pending before it to be referred to arbitration. Such a 
course, if permitted, would open the door to fraud and collusion,** If the agree- 
ment be that the price shall be that which is to be ascertained upon a fair valua- 
tion, the court may determine the value. But where parties have stipulated 
that the price shall be ascertained by arbitration, if the arbitration does not 
proceed, the court has no right to ascertain the price in some different mode.*“ 
Although it i.s within the discretion of the court, when one of two parties 
desires, it to refer a dispute to arbitration, yet the court will refuse the 
reference when it is desired by the party charged with fraud.** 

6. Exception 1: Second Clause. — The contract, the existence of which 
would bar a suit under the circumstances contemplated by Exception I, must 
be an operative contract and not a contract broken up by the conduct of the 
parties to it.** The mere filing of a plaint does not amount to a refusal to 


5 Aghore v. Calcutta Tramways Co., 11 C 232; S. of S. v. Saran, 1932 0 266. 

6 Marittima I. S. Co. v. Bvrjor, 64 B 278. 

7 Brindaban v. Bisheswar, (1937)1 Cal 606. 

8 Ranga v. Sithaya, 6 M 368; Naraindas v. Kewalram, 42 IC 706. 

9 BurmaJi Oil Co. v. Naraindas, 104 IC 186; see Eekersley v. Mersey Docks, (1894)2 
QB 667: (1891-94) All ER Rep 1130; India Electric Co. v. G. E. T. Co., 63 B 
673; Moffatt ▼. Dickson, 22 U CP 266; Standard v. Lee, 32 U QB 75: 122 ER 
138; Anufad v. Gurupada, 1936 C 643. 

10 Vttamefumd v. Bgimokand, 107 IC 436. 

11 Gopi V. Baijnath, 63 A 97. 

12 Morgan v. MiUman, 22 U Ch 897. 

13 Xoidae v. Italia, <1988)2 MU 681. 

14 , TaAal y. Bibkeshar, 8 A 67; Sheoambar v, Deodat, 9 A 168. 



244 THE IMEULN OQMmCT ACT [iS. 29 

Tfefer to arbitration.^<> If In spite of a submission for a reference to 
aiHbitration a party chooses to brinjer his suit, Ihe other party can then dedde 
>)idtether or not he will remain before the court or whether he will have the 
dispute referred to arbitration.^® The law does not permit the same question 
to be decided by a court of law as well as by an arbitrator; when the dispute 
between the two tribunals is identical a decision given by the arbitrator must 
be treated as ultra vires,^"^ A mere agreement to refer any dispute that may 
arise to arbitration does not of itself oust the jurisdiction of the court, but 
the case is different where under a contract, e.g., a policy of fire insurance, 
the condition to ascertain the damage by arbitration is incorporated with and 
forms an integral part of the contract of indemnity and is a condition pre- 
cedent to the bringing of an action upon the policy^® because in such a case 
no liability arises until the award has been made.^® Consequently in such 
cases the insured has no right of action unless and until an award in the 
arbitration has been made and the amount due has been ascertained?® A 
condition in a contract to refer to arbitration any question which may 'arise 
out of the contract will be, if so stated, a condition precedent to the rigW to 
sue on the contract, but where a contract between the parties simply contains 
a clause to refer to arbitration, then an action may be brought in spite of that 
clause although there has been no arbitration, as such a contract does not oust 
the court of its jurisdiction.^ Where an arbitration for any reason becomes 
abortive it is the duty of a court to come to the assistance of the parties by 
the removal of the impasse and the extrication of their rights.* An award 
made during the pendency of an action is invalid because a court of law is 
seized of the dispute and cannot allow an arbitrator to oust its jurisdiction; 
the decision of the arbitrator is ultra vires in such a case. But the matter 
is different when the dispute before the arbitrator is different from that before 
the court.® 

29. Agreements void for uncertainty. — Agreements, the 
meaning of which is not certain, or capable of being made 
certain, are void. 

Illustrations 

(o) A agrees to sell to B “a hundred tons of oil.” There is nothing whatever 
to show what kind of oil was intended. The agre^ent is v<rid for uncertainty. 

16 Koomud V. Ckwnder Kant, 5 C 498; Tahal v. Bisheshar, 8 A 67. 

16 A. P. Oil Co. V. Panehapakesa, 46 MU 653; see S. 19, Arbitration Act; Shea 
. Dot v. Shea Shankar, 27 A 63. 

17 Tekehand v. Harjas, (1929) Lah 664. 

18 Caledonian Insurance v. GUnumr, 1893 AC 86. 
ia Viney v. Bignold, 20 QBD 172. 

.20 Woodall V. Pearl Insurance Co., (1919)1 KB 693: (1918*19) AU ER Rep 644. 
paper V. London, 28 QB 260; see Edwards v. Akerayron Insee Society, 1 
663; Cipriani ▼. Burnett, 81 AU 411 PC; Gainda v. Sameehicar, 1987 
'MJ 828. 

M ■■'■Cameron v. Cuddy, 1914 AC . 651, 666. 

' 2 Jot Narain y. Narain, 69 IC 686. 
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(J) A «gr8m to se^ to B <m« hundred tuMJs of oil of a specified descript^iout 
known as an article of ccenmeree. There is no uncertainty here to make the agree- 
ment void. 

(e) A, who is a dealer in cocoanut oil only, agrees to sdl to JS “one hundred 
tons of oil.” The nature of A’s trade affords an indication of the meaning of the 
words, and A has entered into a contract for the sale of one hundred tons (ff 
cocoanut oil. 

(d) A agrees to sell to B “all the grain in my granary at Bamnagar.” There 
is no uncertainty here to make the agreement void. 

(«) A agrees to sell to B “one thousand maunds of rice at a price to be fixed 
by C.” As the price is capable of being made certain, there is no uncertainty 
here to make the agreement void. 

(/) A agrees to sell to B “my white horse for rupees five hundred or rupees 
one thousand.’’ There is nothing to show which of the two prices was to be given. 
The agreement is void. 

1. The section. — ^Vagueness is a misleading term. A contract may be 
so vague that it cannot be understood, in that case it is of no effect. There 
is another kind of vagueness which arises from the proi>erty not being ascer- 
tained at the date of the contract, hut if at the time when the contract is 
sought to be enforced the property has come into existence and is capable of 
being identified, the contract cannot be so vague as to be incapable of being 
enforced. Accordingly a mortgage of property to which a person may become 
entitled during its pendency, or of property which is to come into existence 
in future, is valid.* Where by an arbitration clause any dispute arising out 
of the contract is to be referred to a Chamber of Commerce in Calcutta 
where there are many Chambers of Commerce the clause is void for un- 
certainty as it is not certain which Chamber of Commerce is the named arbi- 
trator.® Courts would be loth to hold a contract void for uncertainty if it 
was not pleaded as a bar to the legality of the agreement, and if the parties 
themselves acted upon the terms and therefore did not regard them to be 
vague or indefinite.® A party to a contract who uses words which are not al- 
together meaningless, but susceptible of two different meanings, is bound by the 
interpretation reasonably put upon the terms with an honest desire to perform 
his part of the contract by any other party to the contract.’ The court prefers 
a construction of an ambiguous contract which will make it valid and not void.® 
Where however a contract is susceptible of two interpretations which are totally 
inconsistent with each other it is void for uncertainty.® “Where the mistake 
in the expression of a written contract is obvious upon the face of the instru- 
ment, so as to leave no doubt of the intention of the parties without extrinsic 
evidence to explain it, the mistake is corrected as a mere matter of construction, 
and the contract is construed in accordance with the obvious intention, both at 

4 Baldeo v. Miller, 81 C 667; Sree Sankaraefutri v. Varada, 27 M 382; New Beerbkoom 

Ceal Co. V. Bubmtm, 5 C 982 PC. 

5 Koran ji £ Co. v. Indo-Chvna Trading Co. Ltd., <1952)66 CWN 768. 

6 IndraraJ v. Chaitram, 117 IC 271. 

7 Ireland v. Idvingeton, LB 5 HL 396, 416: (1916-17,) AU EE flep 586; fold in 

Weigall v. Runeiman, 86 jUFKB 1187. 

fi Mins V. Dunham. (1891)1 Ch 676, 690. 

9 .dopal V. Cana, 68 1C 48, 
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law and in equity”.*® When an instrument appears on its face to be free from, 
ambiguity but it transpires that the words are equally applicable to two or more 
persons or things, there is what is called a latent ambiguity or equiweation,** 
Such ambiguity is not discovered till the instrument comes to be applied to ex- 
ternal circumstmices. In such cases “extrinsic evidence has created the ambi- 
guity and extrinsic evidence is admissible to remove it”. Such evidence may be 
evidence of intention or of user.** Exceptions to general promises must be 
clearly laid down. “An ambiguous document is no protection”.** With regard 
to the wiftfl-TiiTig of the word ‘certainty', it will be well to bear in mind the dictum:** 
“The court must govern itself by a moral certainty, for it is impossible in the 
nature of things that there should be a mathematical certainty of a good title”. 
Where a deed of sale provides that price is payable in instalments and that on 
payment of each instalment a proportionate part of the land is to be released 
to the purchaser, but there is no machinery for determining which part of. the 
land is to be conveyed at each stage, it cannot be said that the terms arel not 
sufficiently certain to constitute a binding contract.*® ^ ^ 

Commercial documents are sometimes expressed in language which does ^ot, 
on its face, bear a clear meaning. The effort of Courts is to give a meaniljig, 
if possible. This was laid down by the House of Lords in Hillas & Co. \v. 
Arcos Ltd.,^^ and the observations of Lord Wright have become classic, and 
have been quoted with approval both by the Judicial Committee and the House 
of Lords ever since. The latest case of the House of Lords is Adammtos Shiih 
ping Co. Ltd. v. Anglo-Saxon Petroleum Co. Ltd.''> There the clause was “This 
bill of lading”, whereas the document to which it referred was a charter-party. 
Viscount Simonds summarised at p. 158 all the rules applicable to construction 
of commercial documents, and laid down that effort should always be made to 
construe commercial agreements broadly and one must not be astute to find 
defects in them, or reject them as meaningless.*® 

2* Ambiguous contracts. — The section contemplates that the meaning 
of an agreement shall be clear on the face of it. An undertaking to pay a certain 
amount ‘after deductions as would be agreed upon between the parties' must 
fail** A contract to negotiate for the settlement of the price to be paid for 
developing an area even though supported by consideration is too uncertain to have 
any binding force.*® The doctrine of law which makes vague contracts incapable 


10 Kerr on Fraud, 6th Ed. 623 cited in Abdtd v. Tahvra, 89 IC 61; Bajarom v. 
Raineahwar, 1936 0 270; Wilaon v. Wilson, 6 HLC 40. 

11 Bos V. Hiseotdes, 4 M & W 868, 869: (1886-42) All ER Rep 380. 

12 Chairman, Serajgunj Municipality v. Chittagong etc., 36 GU 242; Indra Raj 
y. CAait Ram, 117 IC 271, 274; see Lakshmi v. Venkata, 39 M 609, 623 PC. 

18 Nelson Line v. Nelson & Sons, 1908 AC 16: (1904-07) All £R Rep 244. 

14 JjyddaU v. Weston, 2 Atk 19. 
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! 18 Bhanrofamai v. Shamji, AIR 1961 SC 1286, 1291, 1292. 

,19 Koeant ▼. Kumfir, 1946 M 10. 

Jo V. Totoin*, [1976)1 All ER 716. 
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of enforcement and which finds expression in this section rests upon practical 
common sense. It is obviously impossible for a court to give effect to a contract 
the meaning of which it is unable to find out with reasonable clearness. 
The principle is firmly established that a court cannot undertake to 
supply defects or ambiguities according to its own notions of what 
is reasonable; for this would be not to enforce a contract made by the 
parties but to make a new contract for them.^ The term of an agreement 
cannot be said to be uncertain when the material words are clear.^ Where 
an ambiguity appears on the face of an instrument, i.e., there is a patent 
ambiguity, evidence of intention is not admissible to explain the instrument 
or remove the ambiguity. Where a bill of exchange was expressed in figures 
to be drawn for £245 and in words for two hundred pounds with a stamp for 
the higher amount, evidence to show that the words “and forty-five” had been 
omitted by mistake was not admissible.® The word ‘pounds’ has been supplied 
in a contract to make its meaning complete.* But extrinsic evidence is admis- 
sible to identify the person and things to which an instrument refers, i.e., to 
explain a latent ambiguity.® Where certain persons describing themselves as 
residents of a certain locality gave a bond by which they charged their property, 
the agreement was void for uncertainty.* But the meaning of the words “our 
zamindari property”, which was the subject-matter of a mortgage, is not so 
uncertain or incapable of being made certain in the light of surrounding 
circumstances as to be regarded as a void contract.'^ A contract for the exchange 
of property belonging to parties reserving a right of pre-emption in case of 
alienation is not void for uncertainty.® A promise by a tenant to pay whatever 
rent the landlords may impose for any land not assessed is bad for uncertainty.® 
A contract would not be vague and uncertain because one of the contracting 
parties promised to incur a large expenditure in excess of what it was then 
spending.!® An instrument in these terms “I, J. M. C., do hereby promise 
to pay at Allahabad to the manager of the Agra Savings Bank the sum of 
Rs. 10 on or before the 16th day of October 1876, and a similar sum monthly 
every succeeding month for full value and consideration received”, has been 
held to be too vague to fall within the category of a promissory note.!*^ Vague 
statements or inferences cannot be relied upon to extinguish a right accrued 
under a promissory note.*® A promise to pay £5 more after the purchase of 

1 Barkat v. Anant, 31 IC 632; Davies v. Davies. 36 Ch D 369; 66 U Ch 962 refd. 
to Dwarkadas <6 Co. v. Daluram, 1951 C 10 FB: 54 CWN 644. 
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4 Coles V. Hume, 8 B&C 668. 

6 BartJc of New Zealand v. Simpson, 1900 AC 182; 69 W PC 22. 

6 Deojit y. Pitambar, 1 A 276. 
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,# bane if it proved “luclqi'" i» too vague to be enforced, for “who is to aay 
under what circumstances a horse shall be said to have proved lucky The 
words ‘for the time being* have been held to make an agreement vague.** An 
agreement for letting and taking "coals &c” where the document contained 
no more definite description of the minerals, was held too vague to be enforced.*® 
Where on a sale of property the price cannot be ascertained in the manner 
stipulated by the parties, the Court cannot interfere to aid the carrying out 
of the contract,*® but it can interfere if the price can be ascertained in the 
manner stipulated or if the contract stipulates for a fair price.** If it cannot 
be discovered from an agreement from what time the lease is to begin, the 
agreement cannot be enforced.*® An agreement to place one’s daughter, if and 
when bom, at the disposal of another, to be given away in marriage by the 
latter, is void.*® Gifts or contracts, expressed to be for maintenance and 
definite as regards duration, may be shown by the acts of the parties or other 
circumstances to be intended to operate in perpetuity, but prima facie they 
are limited to the life either of the grantor or the grantee. A compromis^ may 
be too vague to be enforced.®® A contract, void for uncertainty, cannot be 
rendered certain by part performance, but in respect of a contract complete 
in itself, evidence is admissible as to what terms are reasonable if the pai^ies 
have contracted to act upon reasonable terms.* There are cases in which the 
court will go to a great extent in order to do justice between the parties when 
possession has been taken and there is an uncertainty about the terms of the 
contract.® The mere reference by the buyer to the proposed sale of his pro- 
perties to indicate the source of funds for the payment of sale consideration 
without any suggestion that the payment of price depends on such sale or the 
absence of a term in the agreement as to what is to happen on the buyer’s 
failure to purchase the property are not circumstances which render the contract 
void under sec. 29 for uncertainty.® An agreement to pay enhanced rate of 
interest which may be fixed by the creditor is not void for uncertainty.* 

3. Construction of contracts. — There is no section in the Act dealing 
with the construction of contracts. The following rules deduced from decided 
cases will perhaps be helpful. A contract must be construed according to its 
own terms and not be explained or interpreted by antecedent communings 
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S Sohkat Dei v. Devi Phal, AIR 1971 SC 2192. 
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which led up to it This is specially true of a conveyance.*' The court ought 
iwt to look at the prior negotiations of the parties as an ajid to the construc- 
tion of the written contract resulting from those negotiations.^ Subsequent 
conduct too need not be looked at.^ The language,^ or the construction by 
the courts of one document does not afford much assistance to the construction 
of another. Reasonable interpretation is certainly pri/ma fade to be adopted 
if the words admit. Words of ordinary user must be construed in their natural 
sense in view of the circumstances of the case^"; before evidence of secondary 
meaning can be admitted the court must be satisfied that the words should 
be so construed.^^ The same sense is to be put upon the words of a contract.^^ 
There is no magic in words.^^ Each part of a contract must be read so as 
to give effect to the whole, if possible.^^ In determining a question between 
contracting parties recourse must be had to the language of the contract itself 
and force, fraud and mistake apart, the true construction of the language is 
the touchstone of legal rights.*** Surrounding circumstances are not to be 
ignored.*** In all contracts, where the meaning of the language is to be deter- 
mined by the court, the governing principle must be to ascertain the intention 
of the parties through the words they have used. It is seldom in mercantile 
contracts that any technical or artificial rule of law can be brought to bear 
upon their construction.*^ When words of a contract are clear the court cannot 
speculate whether the parties meant something different from what they actually 
said.*** It would be contrary to reason and every rule of construction to put 
an interpretation upon ambiguous words that shall defeat or qualify words 
which are clear and express.*® Where ambiguous terms or phrases are found 
in a mercantile contract, evidence of usage is admissible to explain the meaning 
of the expression in a particular trade or locality; where a contract is silent 
in respect of some incidental term or condition, which, according to the course 
of business established in a particular trade, it is customary to find included in 
such a contract evidence of custom is admissible to prove that such term or 
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cetiditidii formed part of ‘Gtae ci^traot, unless its incorporation wiil have the 
effect of introducinff somethiniT repugnant to or inconsistent with the tenor 
oi the written agreement. But a trade usage can neither determine nor affect 
the rights and obligations of the parties under a written contract the terms 
of which are capable of reasonable interpretation.®® The contracts of the people 
of India ought to be liberally construed. “The form of expression, the literal 
sense, is not to be so much regarded as the real meaning of the parties which 
the transaction disclose”.^ The construction of a contract is for the court 
unless there is something peculiar to the words by reason of the custom of 
the trade to which the contracts relate.® 

In construing a contract it is, of course, the duty of the court to look into 
the heart of the matter to ascertain its true meaning and the actual intention 
of the parties.® That reasonably possible construction of a contract is to be 
adopted which would reconcile apparent inconsistencies.* Where a contract is 
clear, the court will construe it independently of the ideas of the parties,! but 
if it be ambiguous, the construction put upon it by a party as evidence<i by 
his conduct is material.® The court is not at liberty to adopt a “^^ew 
inconsistent with the terms of a written contract but can refer to the subsequi^nt 
conduct of the parties for the purpose of making clear what the document W^s 
intended to mean.® Where the question is one purely of construction of a 
contract the subsequent conduct of the party is irrelevant unless the terms of 
the contract are ambiguous.'^ The court should consider to what extent the 
contract was so ambiguous as to justify resort to evidence as to negotiations.® 
Yi^ere the contract, as expressed in writing, would be futile and would not 
carry out the intention of the parties, the law will imply any term, obviously 
intended by the parties, which is necessary to make the contract effectual.® 
Ordinarily the court does not exist for the purpose of making a new contract 
between the parties but merely to determine and enforce such a contract, if any, 
as the parties themselves have made. But under exceptional circumstances it 
exercises the very unusual jurisdiction of making a bargain which the parties 
had not specifically made.^® If there be a description of the property sufficient 
to render certain what is intended, the addition of a wrong name, or of an 
erroneous statement as to quantity, occupancy, locality, or an erroneous enumera- 
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tiom of paTticdlars^ liave no effect.^* Words deleted form no ]>art but 
Words expressly added do form part of a mercantile contract.^* Where there 
is a standard form of words familiar to commercial men and contained in a 
printed form in general use, such as the “Gencon” charter, it seems unreal 
to suppose that when the contracting parties strike out a provision dealing 
with a specific matter, but retain other provisions, they intend to effect any 
alteration other than the exclusion of the provision struck out.^® In commer-' 
cial cases where printed forms are used, attention has been paid to words struck 
out. But in other cases a covenant such as one relating to tenancy, like any 
other covenant, is to be construed according to the intent of the parties as 
expressed by their own words, and by regard to the whole of the instrument, 
and the surrounding circumstances of the case, it being also a rule that if the 
words be doubtful, that construction is to be taken which is most strong against 
the covenantor.^* The special provisions in writing override the general printed 
statements which are inconsistent with them,^® but the court is not to discard 
the print altogether. It must discover the real contract of the parties from the 
printed as well as the written parts.^® Writing in type prevails over the printed 
portion.^’^ The words superadded in writing (subject indeed always to be 
governed in point of construction by the language and terms with which they 
are accompanied), are entitled, nevertheless, if there should be any reasonable 
doubt upon the sense and meaning of the whole, to have a greater effect attributed 
to them than to the printed words, inasmuch as the written words are the 
immediate language and terms selected by the parties thenaselves for the ex- 
pression of their meaning, and the printed words are a general formality adapted 
equally to their case and that of all the other contracting parties upon similar 
occasions and subjects.^* An inserted condition making a contract “subject to 
grant of export licences” is inconsistent with and must prevail over the printed 
condition making the sellers liable for all the consequences of inability to obtain 
licences, .so that if proper steps had been taken and licences had not been 
granted the sellers would have been excused.^® Whether a condition in a contract 
is a condition precedent or not can only be determined by construing the actual 
language used considered in connection with the facts of the case. The 
subsequent conduct of the parties is irrelevant. The question is determined 
by the intention of the parties when the contract is made.*® Similarly, if 
certain letters constitute an agreement, no testimony aliimde is admissible and 

11 Early v. Rathbone, 67 U Ch 662. 

12 Sassoon v. International Banking Corim., 1927 AC 711, 721; Re Srikriskna, 148 
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< a^tauMMiaeiit letters cennot be refenred to Aid in construiziff the contiact con- 
fined in the xoAterial letters.* The rate of payment for work done is determined 
by the terms of the contract. Extrinsic evidence as to the rate of paymoit 
allowed for similar work to another contractor is not admissible.® An agree- 
ment to lease is admissible for collateral purpose of finding out the terms on 
which specific performance should be granted.® The burden of proving that 
a particular case comes within the exception clause provided in the contract 
lies upon the person who sets it up.* If a party relies upon an exception he 
must prove that the circumstances are not attributable to his negligence. 
Before a suit to enforce a contract can be brought it is necessary to ascertain 
its exact terms so as to determine whether the defendant has been guilty of 
breach thereof.® There is in law no difference of construction between 
mercantile contracts and other instruments.® 

4. Incorporation of terms. — ^Where a contract for the sale of goods 
between B and C provided that it would be subject to the terms of a conwact 
between A and B, the goods having been bought by B from A, an arbitration 
clause in the former contract was not incorporated in the latter.®^ A 
force rnajeure clause in an indent contract of the importing firm is not api;)li- 
cable to a contract of sale ‘on the usual terms’ between subsequent sellers abd 
buyers of the goods.® Notice by a shipper of a charter-party has not the effect 
of incorporating into the bill of lading any terms which are inconsistent with 
the contract.® In ilf. G. V. & Sons v. T. V. R. R. PiUai & Sons*® it was held 
that the term “subject to Shimogu jurisdiction” did not form part of the 
contract. The transactions of sale were arranged through brokers, and the 
purchasers were not proved to be aware of the said term. Hence the High 
Court came to the above conclusion. 


30. Agreements by way of wager void.— Agreements by way 
of wager are void ; and no suit shall be brought for recovering 
anything alleged to be won on any wager, or entrusted to any 
person to abide the result of any game or other uncertain event 
on which any wager is made. 
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^ Exc^lon in favotir of certain prizes for hbrse-racing. — 
This section shall not be deemed to render unlawful a subscrip- 
tion, or contribution, or agreement to subscribe or contribute, 
made or entered into for or toward any plate, prize or sum of 
money, of the value or amount of five hundred rupees or upwards, 
to be awarded to the winner or winners of any horse-race. 

Section 294-A of the Indian Penal Code not affected. — 
Nothing in this section shall be deemed to legalize any transac- 
tion connected with horse-racing, to which the provisions of 
section 294-A of the Indian Penal Code (XLV of I860) apply. 

1. The law of wager. — The English Gaming Act, 8 & 9 Viet. c. 109, 
1845, did not apply to India, but the common law of England did; according 
to it an action might be maintained on a wager, although the parties had no 
previous interest in the question on which it w^as laid, if it be not against 
the interests or feelings of third persons and did not lead to indecent evidence 
and was not contrary to public policy.” This section and Act 21 of 1848** 
were based on the English statute. The words of this section are almost 
identical with the words of that statute, the only difference being that in that 
enactment the word ‘deposited’ has been used instead of the words “entrusted 
to”. By the subsequent statute of 1892 contracts collateral to gaming contracts 
which were not wagering contracts were rendered null and void.*® 

2. What is a Wager. — A wager is a contract by A to pay money to B 
on the happening of a given event in consideration of B paying money to 
him on the event not happening.** It is of the essence of a wager that each 
side should stand to win or lose according to the uncertain or unascertained 
event in reference to which the chance or risk is taken.*® To constitute a 
wager the transaction between the parties must “wholly depend on the risk 
in contemplation,” “and neither must look to anything but the payment of money 
on the determination of an uncertainty.” But if one of the parties has “the 
event in his own hands,” the transaction lacks an essential ingredient of a 
wager.*® As has been said, “the essence of gaming and wagering is that one 
party is to win and the other to lose upon a future event, which at the time 
of the contract is of an uncertain nature — ^that is to say, if the event turns 
out one way A will lose, but if it turns out the other way he will win”.*'* 'Where 
the plaintiff and the defendant made an agreement to enter into a wrestling 
contest, in which the winner was to be rewarded by receiving the whole of the 
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{trocoeds of the sale of tickets and the party failing to appear on ttiat day was 
to forfeit Es. 500 to the other, the agreement was not a wagering one, since 
neither party stood to lose anything, i.e., was to be out of pocket in any way 
according to the result of the match. Even if a portion of the agreement be 
held to be a wagering contract, the clause providing for the payment of Rs. 500 
is separable and, therefore, enforceable.^® An agreement to hand over cei^in 
documents relating to a pending suit on condition of payment of Rs. 750 if the 
suit be compromised, and of Rs. 3,000 if the suit be decreed in favour of the 
payer, is not one by way of wager.’* Where a person who was to pay a certain 
sum of money down was to win a very large sum in one event or to be returned 
the money advanced without interest, the transaction wns held to be a wagering 
one.*® 

There can be no wagering transaction unless there is a common intention 
to wager.’ Whether a contract is a wagering one depends, therefore, upon the 
intention of the parties at the time when the contract was entered into. The 
mere fact that a contract is highly speculative is insufficient to render in void 
as a wagering contract.* A suit will not lie for the recovery of money deposited 
with a person on account of satta transactions by way of security.® A contract 
may be ostensibly a sale but in reality a wager, e.g., where a horse is sold', for 
£200 provided it trots 18 miles an hour, but if it cannot do so, for 1 s."* A 
resale of goods bought is not a vingering transaction.® A sale of a growing 
crop, the consideration being payable in kind at harvest, is not a wagering 
contract.® Nazarana contracts in Punjab are not necessarily wagering con- 
tracts.’’ An agreement for a walking match for £200 a side is a wager and is 
null and void.® The husband has an insurable interest in his wife’s life, it is 
not necessary to show a pecuniary interest in the husband.® When a contract 
mainly depends upon a wager, no action can be maintained upon it, even if the 
action be for goods sold, when the parties had agreed that the price of the goods 
agreed to be sold by the plaintiff to the defendant should depend upon the 
result of such wager.’® 

8. Agreements by way of wager. — ^The meaning of the expression is the 
same as that of the corresponding words “agreements by way of wagering” 
in England. Where a certain class of agreements has indisputably been treated 


18 BabaaaJieb v. Rajaram, 133 IG 264. 

19 Boppanna ▼. Kamalakara, 166 IC 661. 

20 Richard v. Starek, (1911)1 KB 296. 

1 Arjan v. Wataiti, 108 IC 58; Bankey v. Bhagirath, 1940 A 96. 

2 Nttrain v. Hanumaniram, 124 IC 463; Sukdevdoaa t. Gobindoaa, 56 I A 32 refd 
to; fold in Mohamed v. East AaiaUe Co., 14 R 347; see post. 

8 Chhanga v. Shao Prasad, 42 A 449. 

4 Brogden v. Marriott, 3 Bing NC 88. 

5 Rajmal v. Bndawaahab, 24 Bom LR 116; Biahaahar v. Jwala, 12 AU 817. 

6 yUhoba v. Sitaram, 66 IC 824. 

t ▼. Motw, 1982 L 886. 

: Pheh y. Higgs, 2 Ex D 422 Trvmhle v. BUI. 6 AC 842. 

y. Fleming. (1909)1 KB 806: (1908-10) All ER Rep 760. 

' V. Short, 25 UQS 196, fold in BiggiMon v. Smpaon. 2 CPD 76; 
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«B a tirageriiiff ajrreexQent in England it ought to receive the eame treatxoent 
in India.^^ 

To constitute a wagering contract there must be proof that the contract 
was entered into upon terms that the performance of the contract should not 
be demanded, but only the difference in prices should be paid. There should 
be common intention between the partis to the wager that they should not 
demand delivery of the goods but should take only the difference in prices on 
the happening of an event.^^ 

Wagering contracts though void are not forbidden by law and they are not 
opposed to public policy. Nor can they be said to be immoral.^^ 

4. Lottery. — lottery is not an arbitration. Every lottery, which may 
be defined as a distribution of prizes by lot or chance, necessarily involves agree- 
ments by way of wager between persons taking part therein. When a competi- 
tion is decided by skill or judgment there is no lottery. Where no loss is 
necessarily hazarded there is no lottery. If the obtaining of property in suit 
is left to chance and depends on obtaining the “winning ticket”, this is lottery 
and the agreement is void.** A lottery is a game of chance in which the event, 
either of gain or loss of the absolute right to a prize, is wholly dependent on 
the drawing of lots.*® The purchase of a chance of winning a prize makes a 
thing a lattery, A scheme may be fairly regarded as a lottery if it is clear that 
whatever other benefit the subscriber or competitor may get in return for his 
money, the chance of his getting a prize also was a part of the bargain and must 
have entered into his calculation.*® A crossword puzzle, in which in good many 
instances a clue could be satisfied by only one single word, while in other in- 
stances it might apparently be satisfied by one or other of two or more alternative 
words, and the prize was to be awarded to the competitor whose solution corres- 
ponded most closely to a solution which had been already prepared by the editor, 
is a lottery.*** A picture puzzle competition has been held to be a game of 
skill.*® Where the purchaser of each packet of tea takes his chance of what 
prize he gets, this is lottery; the fact that every coupon entitles the holder to 
some prize and there are no blanks, or that the tea is worth the money paid for 
it, does not make it the less a lottery.*® Where the commission a man was to 
get depended not on his skill or labour but upon pure chance, the scheme was 
a lottery.®® Where there is no invitation to the public, but the transaction is 
limited to a certain number of subscribers, each of whom gets his mone/s worth, 


11 Alamai v. Positive Government Security &e. Co., 23 B 191; Kathama v. Dorasinga, 
2 lA 169, 186 refd to; Kong Yee v. Lowjee, 19 C 461, 469 PC. 

12 Ghendal v. Mahadeodaa, AIR 1959 SC 781, 784. 

15 GheruM v. MaJiadeodae, AIR 1969 SC 781, 798. 

14 Kaiurem v. Rom, 3 IC 66. 

16 Maung San v. /. T. A. Club, 38 IC 666; Kamakshi v. Appavu, 1 MHCR 448 cited. 

16 Seaka v. Kriekna, 70 MU 36 PB. 

17 Coles V. Odhams Press, (1936) 1 KB 416: (1935) All ER Rep 598. 

18 W&ty V, World Service. 1986 Ch 808: (1935) All ER Rep 243. 

19 Tayhr 4 . Smettm, 11 QBD 207. 

80 Direetorv. Phmpa. (1986)1 KB 891: (1934) All ER R^ 414. 
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It 4» libt a tettfflty, tiiough there is an dement of chance in Antfewriigr 
granted by the Government of India to conduct a lottery exempts a party from 
habilily under the criminal law, but it remains a wagering transaction, all the 
duae.^ A chU fund is not a lottery because by the arrangement aU subscribers 
get a return of the amount of their contribution.® But there are various iorms 
of chit fund lottery. A prize chit transaction, in which the prize-winner, deter- 
mined by drawing lots, is exempted from the payment on future transactions 
and who also gets a prize, is a lottery.^ The terms of a chU fund may be 
penal.® A sweepstake is a lottery.® 

5. Dealings in differences.— 'Wagering transactions may assume a variety 
of forms. A type with which the courts have constantly dealt with is that 
which provides for the payment of differences. Such a transaction comes within 
the mischief of the provisions of the section. In order to ascertain the real 
intention of the parties the Courts must look at all the surrounding circum- 
stances and would go even behind a written provision in the contract to judge 
for itself whether such a provision was inserted for the purpose of concealing 
the nature of the transaction.^ In order to constitute a wagering contract neither 
party should intend to perform the contract itself but only to pay differences,® 
that is to say, there must be, at the time of the contract, a common intention to 
deal only in differences,® even though a party had the option to demand delivery.*® 
In such a case a party is not entitled to claim back his deposit.'' ' The fact that 
the entries in the ledger are of mere differences between sale and purchase 
prices and not sale price and purchase price themselves, does not prove the 
transaction to be a wagering one.'® To be a wager it is essential that both 
parties should have intended that delivery was not to be made.*® Such intention 


1 Durga v. Kedari, 149 IC 489. 

2 Dorabji v. Lance, 42 B 676. 

8 Naragana v. Vellaehami, 50 M 696 PB expld in Univereal &e. Assoen. v. Thoppa, 
66 M 26 distigd. in Sesha v. Krishna, 70 MU 36 FB- The stakeholder undertakes 
extra risks and is entitled to heavier compensation, Vaithinatha v. Govindaeami, 
42 MU 651. 

4 Re. Udumalpet Nidi Ld., 57 M 844; Seeha v. Kriehna, 59 M 562 FB, see cases 
refd to; see Venkata v. Sanyasayya, 66 MU 66. 

6 Ramalinga v. Meenakshi, 47 MU 833; Muthu v. Svbramaim, 102 IC 14. 

6 Kshiteendra v. Madaneshwar, 63 C 1234. 

7 Doshi TaiaJcshi v. Shah Ujamai, 24 B 227; Peroaha v. Manekji, 22 B 899; Eehoor 
V. Venkataaubba, 18 M 306; Loknath v. Gopal, 161 IC 713. 

8 Peroeha v. Manekji, 22 B 899; Hamarayun v. Radhakiean, 76 IC 906; Kong Yee 
V. Lowjee, 28 I A 239; Bhagwandae v. Burjorji. 45 lA 29; ManUal v. AUihhad, 47 
B 263; Ganeah v. Har, 188 IC 642; Ramdin v. Manaaram, 51 A 1027. 

9 Sukhdevdoaa v. Govinddoea, 61 M 96 PC, Mohamed v. East Aaiatie Co., 14 K 347; 
, Ckmemldl v. Nyamatrai, 39 Bom LR 1088; Rangaaa v. Hukumehand, 120 IC 

406, a subsequent agreement is immaterial. 

10 Shewkhteenr. Mangal, 1941 C 341. 

11 ..Itom v,.,€hviitd, 1944 A 196. 
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^ y. Bar, 138 IC 642; Baahiram v. Ram, 164 IC 384; Arjunsa v. Bardh- 
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is s of fpct. there cau hardly be any dir^ evidence of it,^* Tw> 

jiartiea may enter into a formal contract for the sale and pnrchase of goods at 
a given price and for their delivery at a given time, but if the circumstances 
are each as to warrant the legal inference that they never intended any actual 
transfer of goods at all, but only to pay or receive money between each other, 
according to as the market price of the goods should vary from the contract price 
at the given time, that is not a commercial transaction but a wager on the 
rise and fall of the market.^® When there are two contracts, one for sale and 
the other for purchase, of the same amount and relating to the same class of 
goods, the intention of the parties is that the contracts shall cancel each other 
and there shall arise on the due date only a limited liability to pay or receive 
differences.!* If there be no common intention from the beginning to pay differ- 
ences only, the transaction will not be a wagering one.'’ If to a wagering 
agreement for difference there is superadded an option by the purchaser of 
purchasing the stock that is nonetheless an agreement for wagering.'* There 
is no authority for the proposition that because under the terms of a contract 
an obligation to pay or receive difference may arise on the happening of a 
particular event, the contract is void as a wager if that event does not happen.'® 
Where a contract provides that if before its maturity either party shall suspend 
payment or become insolvent, the other party shall close the contract; when the 
contract is thus closed the measure of damages shall be the difference between, 
the market price current at the time of closing and the rate named in the 
contract; to close the contract as above provided is to pay differences and nothing 
else ; therefore, it is a contract by way of wager and void, and nonetheless because 
it is agreed that under other circumstances the contract is to do that to which 
no exception can be taken.®* Where a transaction for the purchase and sale 
of Government securities was entered into through a common broker and each 
party made inquiries of the broker, not whether the other would be able to 
deliver the Government paper, but whether he would be able to pay differences, 
the contract was for the payment of differences only.' The fact that the 
plaintiff took not the market rate but the rate fixed by the Marwari panch as 
the measure of his damages seemed to the court to afford a plain indication 
that the parties never intended to pass property in actual goods.® A satta 
transaction is not a gambling transaction if either party intends to make 

14 Chimanlal v. Nyamatrai, 39 Bom LR 1083. 

15 Kong Yeo v. Lowjee, 29 C 461, 467, PC; see Kishindats v. Menghraj, 81 IC 834. 
It will be wager even If property were to pass under certain circumstances, if 
the main intention be to pay differences. Universal Stock Exchange v. Straekan, 
1896 AC 166: (1896-99) All ER Rep 75 mfd to in Peroeha v. Manekji 22 B 899, 
903; BtUdeo v. Lolit, 25 IC 747; Govinioss v. Svkdedoss, 93 IC 169; Ironmonger v. 
Dyne, 44 TLR 497; Firm Ram v. Firm Mutsaddi, 1942 A 170.. 

16 Bcmgopal v. Remdas, 148 IC 1038. 

17 Bahant v. Mishrilal, 26 Bom LR 1194. 

18 Re Giew, ^1899)1 QB 794. 

19 Joghi V. Matknradas, 34 B 619. 

20 Chdpeey v. GUI. 7 Bom LR 805. 

1 Eshoor V. V enkaAaseUtba, 18 M 306; Tod v. iMkhmidaB, 16 B 441 distgd; 

2, V, Qovindmm, 30 B 83, 96. 
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dc^iverjr.* The ff^ral charaetex' of the plaintiff’s business, naaas^, no 
4hlive?y was given but differences were paid or received, will, give rise, to the 
presumption that the agreement was for differences only.^ Where the transact 
tions in question were extravagantly out of proportion to the gmiuine commereial 
resources of the parties the presumption of wagering arises, so also where out 
of a large contract delivery is given of a very small quantity; the form of the 
contract does not finally determine its nature.® There is no wager even if a 
large portion of the goods contracted for is not delivered.® 

The court must be careful not to be misled by the mere rectitude of the 
documents evidencing the transaction, or the mere protestation of one of the 
parties as to his intention. If the court is satisfied that when the parties entered 
into the agreement before it both of them intended neither to take or give 
delivery, but merely intended to adjust the transaction on the due date or dates 
by the payment or receipt of differences, as the case may be, then the court 
should hold that the transactions were mere agreements by wagers and as such 
void in law.^ “In this class of suits it would be almost idle to expect! to get 
at the truth unless the court takes the widest possible outlook consistent with 
the provisions of the Evidence Act; otherwise the result would be th^t the 
statute could be violated with impunity by the simple and habitual device of 
cloaking wages in the guise of contracts”.'* 

In order to establish that a contract is one of wagering, it is not sufficient 
for the defendant to show that neither party intended or contemplated that 
there should be any delivery of goods. He has to show further that there was 
an agreement that neither party would have the right to make or demand 
delivery.® 

6. Speculative transactions. — Speculative contracts are not wagering 
agreements unless it be the intention of both the parties, at the time of entering 
into the agreements, under no circumstances to call for or give delivery from 
or to each other. There is no law against speculation as there is against gamb- 
ling. The modu$ opermdi in one class of speculative transactions is, after having 
entered into a contract of purchase, to sell again the same quantity, in one or 
more contracts, either to the original vendor or to someone else, so as to secure 
the profit or to ascertain the loss.'® In Hazari Lai v. Keshab Dos," forward 

5 Jahan v. Hardak, 1936 A 247. 

4 Eshoor v. V enkatasubba, 18 M 306. 

6 Motilal V. Govindram, 30 B 83, 92; Doshi v. Shah Ujamehi, 24 B 227. 

6 Bhagwandas v. Burjorji, 45 lA 29. 

7 Hurmukhrtd v. Narotamdas, 9 Bom LR 126. 137; Jeteiram, v. Tulndat, 87 B 264; 
see Sri Nevms v. Earn, 43 A 586. 

8 MotUal V. Govindram, 30 B 83, 99; Doshi v. Shah Ujamshi, 24 B 227, 280; Perosha 
V. Manekji, 22 B 899, 903; VithaUa v. Raoji, 161 IC 88; Loknuth v. Oopal, 181 
1C 718. 

9 Kundan v. Qadir, 78 IC 968. 

10 Tod V. Lakhfuidas, 16 B 441; so also forward contracts settled by cross sales and 
purchases are not wagers; Meghji v. Jadowji, 12 Bom LB 1062, the magnitude 
of the business and the capacity of the parties will furnish a test; Lakshmi v. 
; . Baibh 1938 h 826. 
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coDtaradD; ^ sugu were held to be epecsilative and not wageifn; transactione. 
The bare fact that a contract ia a highly speculative forward contract does not 
show that it is necessarily a wagering agreement, because there may be a real 
desire on the part of the vendor to sell and of the buyer to purchase the goods 
agreed to be sold at the contract rate.^* Thus, an agreement for the sale of 
yen to be delivered at a specified period at a fixed rate is a valid contract.^* 
When persons who are in a position to carry out a contract agree to receive or 
deliver goods at a future date, such contracts are not necessarily wagering 
contracts because an element of speculation enters into them, even if the con* 
tract provides for the alternative of receiving or paying only differences instead 
of for actual delivery.^ ° A bandi transaction is not necessarily a transaction of 
a wagering nature any more than any other speculative transaction to which 
parties may enter.^^ When transactions are entered into through the medium 
of a broker according to the usage of a particular market, there is a very strong 
presumption against the existence of a common intention to wager. But this 
presumption can be rebutted by evidence.^’" In cross contracts for the same 
amounts of the same goods the intention generally is to pay differences.** A 
contract between D and P that P should engage in speculation on the rise and 
fall of prices of goods on behalf of D by entering into forward cntracts for the 
purchase and sell of oilseeds with third parties is not a wagering contract.** 

7. Teji mandi contracts. — There are three common forms of speculations 
in Bombay. They are known respectively as Teji-Mandi, Teji and Mandi. Specu* 
lation in each case is based upon the difference between the contract price and 
the market price on the day of settlement. They are in the nature of forward 
contracts. They have been explained by Kincaid J. in Manubhai Premanund v. 
Keskavji Rarnadas.^ From the mere fact that a contract is a teji or mandi or 
teji-mandi contract it cannot be held as being a wagrer, but the fact that it is in 
the nature of a wager has to be proved, namely, that the common intention of 
the contracting parties at the time of the contract was only to deal in difference 
and under no circumstances to call for or give delivery,* In other words, there 
is no presumption that teji-mandi transactions are wagers. In the absence of 
any evidence to the contrary they should be treated as genuine contracts.* In 

12 Gopal V. Dhani, 118 IC 646; Narain v. Hanumantram, 124 IC 468; Shewkisten v. 
Mangal 1941 C 341. 

13 Nara/yan v. Maheehi, 79 IC 678; Ally v. Eamail, 90 IC 676. 

14 Jamal v. Yokohama S- Bank, 163 IC 616. 

16 Sri NevMB v. Rwmdaa, 43 A 585. 

16 Ajvdkia V. Lalman, 26 A 38. 

17 Chimardat v. Nyamatrai, 39 Bom LB 1088; Body v. Madhurcm, 6 Bom LR 768. 

18 Ramgopal v. Ram, 1934 B 91. 

19 Firm PratapehaTid v. Firm Katrika, AIR 1976 SC 1228. 

20 AIR 1922 Bom 66. 

1 Matdlal v. AUBthai, 47 B 263; Manubhai v. Keehavji, 1922 Bom 66; Dkunji v. 
PokermaR, 24 IC 441; Lakahmi v. Bala, 1938 L 825, 

2 Sohhagmal v. MukmdeJumd, 68 IA 241 xefd to in Rom Prarnd v. Ramji, 50 A 
, 116; jye^andkw t. Ghmoehytm, 147 IC 412. The view expressed in Jmadnm v. 

Ptteidae^ 87 S 264 may be considered, to be oyerrided. . ; 
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of i UH'Wmdi contract entered into by a pateka on bebalf of 4 

constitueDt, the pakka adatiya is not bound, without further instructiotts, to 
exercise an option on behalf of the constituent. A tejirwa/ndi contract is one 
between two parties as principals; the contract is that one party tells the other 
that he wants to buy the right to declare himself either a purchaser or a seller 
, on a certain date.* In such a contract one party buys what is known as a 
double optical. For this he pays a certain sum, say, Rs. 20, per Rs. 100. On the 
settling’ day the buyer has the right to declare himself either a seller or a 
buyer. If the market falls he will declare himself a seller, if it rises he will 
declare himself a buyer.< 

8. Contracts through agents. — ^It does not follow that because a wagering 
agreement is void, contracts collateral to it cannot be enforced. According 
to the Bombay Act III of 1865 agreements collateral to or in respect of wager- 
ing transactions cannot support a suit.® An agent who has paid wagering losses 
for his principal is entitled to recover them as also his commission.® A ccfetomer 
gambling through a broker cannot set up a plea of gaming and wagering gainst 
the broker’s claim.’ The reason is that “neither party stands to , win\ from 
or to lose to the other according to the fluctuation of the price or any pther 
event. The essence of a wager between them is absent’’.® But the agent must 
have acted in the character of an agent. Thus, where the plaintiff sued the 
defendant on a balance of account on a series of transactions, alleged to have 
been made by the defendant through the plaintiff, the suit was dismissed on the 
ground that the transactions were wagering transactions, as the plaintiff was 
not regarded as having acted merely as agent.® The section does not bar a suit 
against an agent or trustee in receipt of prize money won on a wagering tran- 
saction on behalf of the principal.^® Where a person advances money to another 
for betting on a joint account the person advancing the money can recover half 
the amount lost.’’ But where a sum of money was deposited by the plaintiff 
With the object that the defendant would enter into wagering agreements on 
behalf of the plaintiff, the sum was held not to be recoverable.’* 

An agent or trustee cannot retain the money won on bets but the principal 
or ceetui gue trust may recover the sum by suit.’* An agent cannot plead the 

3 Baldeo v. Radhahistum, 1939 B 225. 

4 ManuAhai v. Ksakavji, 1922 Bom 66. 

6 Shibho Mol v. Laokman Dae, 23 A 165. 

6 Shibho Mol v. Laehman Das, 23 A 165; Jagat Narain v. Shri Kishan, 33 A 219; 
Bisheehar v. Jwala, 36 A 426; Bidhicand v. Kaehku, 45 A 503; Chekka v. Gajjila, 
14 MU 826; Ghaeiram v. JaaUd, 13 IC 319; Behari v. F^abhu, 79 PR 1908; AUy 
V. Esmail, 90 IC 676; Muteaddi v. Bhagirath, 115 IC 424; Pirthi v. Mamehand, 
156 IC 589. 

7 Goaldas v. Mamek, 1941 C 125. 

' 8 Sobhagmal v. Mvkmd, 51 B 1 PC, dted in Daya Rem v. Mwii Dhar, 49 A 926. 

’ j 9 , HiifVi Dal V. Sn Ram-Brjt, 86. IC 656. 
fo jrkif««dro V. Madon, 1987 C. 297. 
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v. SAW 18 AU 513; S 65 hdd not to apply. 

4* Bridger v. ^avagei, 15 863:. <l^l-85) AU RR Rep 1(165; KskUssiHdra v 
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UlegAUtsir of an aipreement as a defence to an acti(m toought the lo^cipal to 
reeoveir from the agmt a sum of mow received by him from the principal by 
way of secnri^.^* In ihe Bombay Brraidency, however, the decision vmold be 
different as it r^ts on a special Act.^*^ Even in respect of a wagering agree* 
ment, a party, who acta as a broker and enters into genuine contracts, e,g., for 
the purchase and sale of shares in order to enable the defendant and a third 
party to gamble in differences, is entitled to recover commission and charges.^* 
A trustee in bankruptcy in a case where the bankrupt has made a wagering 
contract and has won the wager cannot come forward and claim the amount as 
his winnings.^'' The relationship between pakka odatim and their constituents 
is not one of principal and agent but of principal and principal.^^ They are 
personally responsible and both the buyers as well as the sellers look to the 
adatias for the fulfilment of the contracts.^^ As to the main incidents of the 
relationship between a pakka adatia and his constituent, see Rom v. Kahu.^ 
There is no privity between his constituent and the third party with whom a 
pakka odaMa deals.^ The contract with a pakka adatia would be one of wager 
when there is no provision for delivery but only for payment of difference.* 
A pakka adatia operating in the Bombay market is nothing but a commission 
agent. He sells or purchases commodities for future delivery on receipt of orders 
from his up-country constituents; supposing he buys cotton from B for future 
delivery on receipt of an order from his constitutent. He will again sell it to 
B as the date of delivery approaches. The contract between him and B is thus 
cancelled out. If he incurs any loss, he will recover the same from his con- 
stituent. If he makes any profit, he will hand over the same to his constituent. 
Similarly he may sell cotton at the request of his constituent. The incidents of 
pakka adatia dealing are that the pakka adatia has no authority to pledge the 
credit of the up-country constituent to the Bombay merchant, that no contractual 
privity is established between the constituent and the Bombay merchant, that 
the constituent has no indefeasible right to the contract made by him (i.e., pakka 
adatia) on receipt of the order and that he may enter into a cross contract with 
the Bombay merchant and thereby cancel the original contract,® 

9. Collateral Agreements . — A collateral agreement based upon a transac- 
tion which was originally a wagering transaction is not on that account illegal.* 


14 Hardeo Dob v. Ram, 49 A 438; Bholanath v. Mvi Chand, 26 A 639; De Mottos v. 
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18 Hurnwrayan v. Retdhakiehan, 76 IC 906. 
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Mcai$y lent for the . purpose of gambling, ^ or for the purpose of paying off a 
gambling debt with the knowledge of its being applied for the payment of sudi 
a debt, is recoverable.^ No suit will lie on a contract the consideration of which 
is furnished by the proceeds of a gambling transaction, but uniier English law 
money deposited with a broker as a cover to secure him against any probable loss 
is recoverable.’’^ Where a hundi was drawn in favour of the plaintiff firm in 
coms^eration of the firm withdrawing the drawer’s name from the Turf Club, 
thereby preventing his being posted as a defaulter, the plaintiff firm was held 
entitled to recover on the h/mdifi The consideration of a hmdi is good even 
if it is for the payment of a gambling transaction.® Where one of several 
Imlders of a Derby Sweep Ticket sold half of his share to another, the other 
could enforce his claim in the prize by suit.^® 

There are some transactions in which the parties might lose or gain accord- 
ing to the happening of a future event, which do not fall within the icope of 
wagering contracts. Such transactions include the majority of forward pur- 
chases and sales. A certain class of agreements, such as bets, come wi^in the 
expression “agreements by way of wager”. Others, such as legitimate fqpas of 
life insurance, do not, though looked at from one point of view they appear to 
come within the definition of wagers. The distinction is doubtless a subtm one 
and probably lies more in the intention of the parties than in the form of the 
contract. An insurance on the life of a stranger comes within the definition 
of a wager.^^ A person using a motor vehicle belonging to another can take a 
policy of insurance in his own name against third party risk, and the contract be- 
tween him and the insurer cannot be regarded as a wagering contract. The 
payment by the insurer is not based on a stake.'® 

10. Effect of a wagering contract. — ^Wagers are not favoured by law. 
Agreements by way of gaming and wagering, in this country as well as in 
England, are void and not illegal.'® There is a difference between agreements 
that are void and those that are illegal in the effect which their peculiar 
character imparts to collateral transactions. Though the original contract is 
void, the plaintiff can recover from a third party who has received the money 
on his behalf. A contract of betting is not illegal but void, therefore, the 
principal can recover the money won in betting and paid to the agent. But no 
action can be founded on or arise out of an illegal agreement, i.e., where the 
original contract is for a consideration the receipt of which renders the receiver 


6 Svbbaraya v. Devandra, 7 M 301: Pringle v. Jafar, 5 A 443; Praghl v. Ratanial, 
181 IC 646; Shankar v. Dittu, 99 IC 875. 

6 Bani Madhab v. Kamsal, 22 A 462. 

7 Be Cronmire, (1898)2 QB 883. 

8 Leicester v. MuUiek, 27 CWN 442; Be Browne, (1904)2 KB 188: 73 U KB 446. 

9 Ghasirwm, v. JoiM 13 1C 319. 
lb G(mth V. Lenehan, 26 IC 866. 

,Abmoi V. Positive Government Semrity, 23 B 191. 

1® NortAefn 4 Co. Ins, Co. v. Kcmwarjit Singh, AIE 1978 AH 867, 360. 
n Jnygermth v. Bam, 9 C 791; PerosAa v. Uctnibkii, SSl B 899; Mitehdn V. Tunnwt, 
«8 ft 677; Sa»6y v. FuBgn, a 19(»)2 KB 208; C19(M» AK BB Bap fi^7;'lJ^63«i 
y, LcJtlmi^kami, 9 B 
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Uabl® to * peaa^.*< An arbitration clause contained in a wagering contract,’® 
or arising out of a gaming or wagering transaction,’® is part of the contract and 
is, therefore, equally unenforceable with the contract of wager itself. A winner 
in a wager is prevented from recovering by suit the money either from the 
otiber parly to the agreement or from the stake-holder.” But the loser of a 
bet is entitled to recover his deposit, provided the plaintiff demands its return 
before the stake-holder has paid it over to the winner. But no suit will lie for 
recovery of the money from the winner after it has been paid over to him.’® 
Money paid to satisfy the liabilities of another on a betting account can be 
recovered by him from that other person, the consideration not being unlawful.’® 
But it has since been held by the Privy Council that where the consideration 
for a promissory note is the loss sustained by a party on a wagering transaction, 
a suit will not lie for recovery of the money due on the promissory note, it 
being regarded as made without any consideration.®® In the absence of proof 
that at the time of entering into the original agreement the understanding of 
both parties was that it was merely for the payment of differences, the contract 
between the parties cannot be held to be void.’ Under the Bombay Act 8 of 
1865 no suit will lie at the instance of the loser to recover the deposit from the 
stake-holder.® In respect of a wagering agreement which is void no specific 
relief will be granted by the court.® Even if an agreement be by way of wager, 
if the plaintiff has paid the defendant's share of the loss he is entitled to recover 
it from the defendant, as this section does not affect agreements or transactions 
collateral to wagers.^ 

11. Exceptions. — The Exception is confined to the cases of prizes, etc., 
to be awarded to the winner. There can only be a winner when two or more 
persons are to compete in doing something. When the horse of one person was 
to get a sum in a certain event it was a bet and nothing else.® In this connec- 
tion it may be useful to refer to S. 294A of the Indian Penal Code. 


14 Hormaaji v. Po., 61 IC 630, see cases refd. to. 

16 Karuna v. Lankaran, 60 C 866. 

16 Lee v. Dalmeny, (1927)1 Ch 300. 

17 RatnakaUi v. Vaehalapu, 109 IC 377; Re Vppasini, 62 MLJ 179. 

18 Maunff Po. v. Aung, 3 Rang 643; Biggie v. Higge, 2 Ex D 422, Trimble v. HiW, 
6 AG 842; O’SuUivan ▼. Thomae, (1896)1 QB 698; Barclay v. Peareon, (1898)2 
Ch 164, 168; Bate v. Cartwright, 7 Price 540; Halsbury 4th ed., Vol. 9, Para 681. 

19 Pringle v. Jafar, 6 A 448. 

20 Kong Yee v. Lowjee, 28 I A 239; Doehi v. Shah Ujamei, 24 B 227; see Peroeha v. 
Manekji, 22 B 899. 

1 Venkata v. Venkata, 17 M 496. 

2 Ram ▼. Qangakiaon, 12 Bom LB 690; Da^abhoi v. Lakhmibhand, 9 B 358. 

8 DorabH Lanae, 42 B 676. 

4 Sanehktm y. Surajmai, 69 IC 769; Bhagwandaa v. Bw^jojri, 46 I A 29. 

8 V.' JVewmtatir 1 CPB 5 



CHAPTER m 

Of Contingent Contracts 

31. ^Contingent contract*^ defined. A “contingent con- 
tract” is a contract to do or not to do something, if some event, 
collateral to such contract, does or does not happen. 

Ilkistrations 

A contracts to pay B Rs. 10,000 if B’s house is burnt. This is a contingent 
contract 

What is a contingent contract. — A contingent, or as it is called in English 
law, a conditional, promise is distinguished from an absolute promise the 
fact that the performance of the contract becomes due on the happenin^^ of a 
condition or contingency, so it is not due immediately on the making o!f the 
contract.*’ If a person agrees to sell his agricultural land after obtaining neces- 
sary permission from the Collector, which is granted almost as a matter of 
course on the fulfilment of certain formalities, the contract cannot be said to be 
contingent.'^ The circumstance that the agreement is contingent till the event 
happens does not, after the event has occurred, affect the validity of the con- 
tract. A contingent agreement is not enforceable till the event on which it; was 
to depend has arisen; but when that event has occurred, the contract, for all 
purposes, rests on the same footing as if it had been made positively and without 
reference to any contingency.** The uncertain event on the happening of which 
the contract is conditional must be collateral to the contract. This means that 
it must not form part of the consideration of the contract but must be inde- 
pendent of or ancillary to it. Where it forms part of the consideration, as in 
reciprocal promises, the case is governed by Ss. 51 sq. The event or condition 
must not be a certainty. Thus in the case of a contract of fire insurance, such 
as is given in the illustration to the section, A contracts to pay B Rs. 10,000, no 
doubt for a consideration which is not mentioned, e.g., a quarterly or yearly 
payment of a sum of money by B, if B’s house is burnt. The consideration of 
the promise to pay Rs. 10,000 is the payment by B, but the contract to pay 
Rs. 10;000 will be enforceable only on the happening of an uncertain event, viz., 
on B’s house being burnt down, an event which is independent of the considera- 
tion. The condition,® therefore, should be distinct from considerafion. A 
liability under a lease or under a building contract^® may be conditional on ^e 

6 See Leake, Contract, 8th Ed. p. 473. 

7 Pakmohi Lai v. Man Smgh, AIR 1971 All 444, 447-8. 

8 Regent's Caned v. Ware, 23 Beav 675, 686; see Halsbury, 4th ed. Vol 9, Para 264. 

9 Coomh V. Greene, 12 LJ Ex 291. 

19. .XifHbere v. 7. R. Comniadonere, (1936)1 KB 182: (1985) AU SR 969. 
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«ppointe«it of a, samyor and uniSi a waveyor is appointed no liability aria^i. 
Be^inflffifi -and willingness to appoint a surveyor is not raoughl A contract f<Nr 
the sale of land, and a contract, on the sune day, conditional on the compleUon 
of tibe contract sale, to build a house on the land, are two contracts.^^ An agree- 
ment betwera parties that should the plaintiff be successful in his suit with 
regard to certain lands in the poseession of the defendant, then the plainti^ 
would purchase the land for Rs. 800 has been held to be a contingent contract 
to purchase and not a wagering contract.^* The condition may be implied, e.g., 
upon the letting of a furnished house it is an implied condition that it is in a 
fit state for occupation.^^ It is not always easy to determine whether a promise 
is absolute or conditional.^^ Thus, a promise to pay a sum of money may be 
either absolute or conditional in the sense that the creditor will be entitled to 
be paid if the condition be performed, e.g., if a certain fund be raised.^*^ In 
order to make the contract conditional in such a case it is not enough that a 
particular fund should be pointed out for payment, but the raising of the fund 
must be made a condition precedent to the liability for the repasonent of the 
debt. Thus, a policy of insurance containing a proviso that the capital and 
other property of the company, remaining unapplied at the time of demand, 
should alone be liable to make good the claim, and that no director or share- 
holder be personally liable beyond the amount of unpaid shares in the capital 
stock in the company, limits the liability of the director or shareholder to the 
amount unpaid on his share.^* But borrowing money upon an agreement that 
it was “to be repaid out of the calls on shares” did not exonerate the borrower 
from liability to repay if no calls were made, that provision being simply a 
provision for the time of payment.^'^ Where a vessel was chartered to proceed 
to a ‘safe port’ and it was stipulated that the master could refuse to sail for 
a port which was not ‘safe’ for the steamer to lie, there was no breach of 
charter-party on the master refusing to sail to a port which was not “safe”.^® A 
promise of increment of salary is conditional on the servant remaining in service. 
The promise is no bar to his dismissal.^® In the case of a particular gift the 
reference to the donee in the deed was held to be merely descriptive and not 
intended to be dependent on the validity of the marriage, nor was there any 
implied condition that the gift was to be affected by the subsegiuent unchastity 
of the donee.*® 

A contingent contract is a contract after all, and has to be distinguished 
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D. & S. E. By., 1909 AC 217; Leake 476. 
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20 Gopta V. Sita. 84 BLR 470. 



\ rfa:\-g§ 

a edge t(4iere tUbere Is no eonetaded conferact but only an offer baa bewi 
iixade <nie par^ wliich has not been accepted by the other, ^us, 'Where * 
house ■Was put up for sale, the first defendant was the hiarhest bidder, but the 
aale was subject to a stipulation that it would be confirmed on receipt of the 
Cdlector’s order and after a long delay the Collector refused to confirm the sale, 
Aekl there was no contract.^ A recent example is the case of Aberfoyle PUmtor 
tione Ltd. v. Cheng, ^ where P agreed to buy a plantation part of which was held 
under a lease which had already expired. The agreement provided that the 
purchase was conditional on the vendor obtaining a renewal of the lease, and 
that the agreement would become null and void if the vendor proved unable to 
fulfil this condition. The vendor having failed to obtain the renewal it was held 
that there was no contract. But where the parties reach an agreement on all 
essential matters but the agreement is dependent upon the approval of the court 
it cannot be said there is no binding contract till judicial approval is obtained.® 
Where a negative condition has been prescribed, it is deemed to be satisfied! if the 
existence of the fact has been rendered impossible.* A condition may \ be a 
condition subsequent. It is a question of construction whether a condition is a 
condition precendent or a condition subsequent,® A covenant in these tl^rms 
"If it happens that you or your heirs have to sell the property to others, then 
you must sell it to the plaintiff or his heirs” was held to be a complete and 
not a contingent contract.® "A distinction is drawn in law between a condition 
precedent and a condition subsequent.” Where a certain act has to be performed 
or a certain event is to happen before the contractual obligation can be fixed, 
this act or event is a condition precedent. Such is an undertaking in a contract 
of lease that the lessor shall build a new warehouse and put an old warehouse 
in repair.’ So, where a railway company purchases land for the proposed rail- 
road, there may be a condition precedent that the railway shall be made.® 
Where by a statute property is not transferable without the permission of the 
authority, an agreement to transfer the property must be deemed subject to the 
implied condition that the transferor will obtain the sanction of the authority 
concerned.® Where A purchases the copyright of B’s book of medicinal prescrip- 
tions with a view to starting a company for the manufacture of medicines and 
m^Ees a part payment for the book, the contract is not contingent on the f onna- 
tion of the company, and B can sue for the balance even if the company is not 
formed.’® Where the owner of a plot of land agrees to sell the plot after 

^ 1 JHuthu v. Secretary of State, 46 MU 67; see Pym v. Campbell, 6 E & B 370: 
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obtaining n saitad troth the Goveroihent within 4 months, the agreement is ndt 
ccmtihgent** Whete, on the other hand, a valid conlaract is formed in the first 
inattmce, but it is stipulated that the contract shall be annulled if a certain act 
be not performed or a certain event do not happen, that is a condition subsequent^ 
the non-fulfilment of which discharges the contract. A leasehold not transfer- 
able without the lessor’s consent may be sold subject to such consent being 
obtained,^^ or an equity of redemption may be assigned subject to the mortgagee’s 
consenting to allow the mortgagor to remain for a specified period.^® If P, under 
a hire-purchase agreement, let a car to D, who is to pay 24 monthly instalments 
and the payment of instalments is made dependent upon the delivery of the 
log-book by P to D, the obligation to pay the instalments cannot be enforced if the 
log-book is not delivered. D is relieved of the obligation to pay not because 
there was no contract between P and D, but because P failed to fulfil the condi- 
tion precedent. But in Bentworth Finance Ltd. v. Lubert^*^ from which the 
above facts have been taken, the Court of Appeal held that D was relieved of his 
obligation as there was no contract at all until the log-book was supplied. 

Life insurance comprises any contract in which one party agrees to pay a 
given sum upon happening of a particular event contingent upon the duration 
of human life in consideration of periodical payments of premium.^® 


32. Enforcement of contracts contingent on an event happen- 
ing. — Contingent contracts to do or not to do anything if an un- 
certain future event happens cannot be enforced by law unless 
and until that event has happened. 

If the event becomes impossible such contracts become void. 

Illustrations 


(a) A makes a cmitract with B to buy B's horse if A survives C. This contract 
cannot be enforced by law unless and until <7 dies in A’s lifetime. 

(b) A makes a contract with B to sell a horse to B at a specified price, if 
C, to whom the horse has been offered, refuses to buy him. The contract cannot be 
enforced by law unless and until C refuses to buy the horse. 

(c) A contracts to pay B a sum of money when B marries C. C dies without 
being married to B. The contract becomes void. 

Contingent contracts. — On a contract for the purchase of land subject to 
the approval of the title by the purchaser’s solicitor, the absence of approval 
by the solicitor will be conclusive if the purchaser or his solicitor had not acted 
unreasonably or with maUi /idc.’* But a doubtful title with an indemniiy cannot 
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b6 fcotsed on ike purckaser.^^ An aifreement by an undivided co-idi^r to aek 
kia akare, on allocation to kirn of kia skare by tli« joint ownera, epmea under 
thia aection. A contract for the resale of property on payment of a certain 
price by the vendor is in the nature of a conditional contract which becomes 
absolute as soon as the option of re-purchase is exercised. An agreement to do 
an act by a third person, though dependent entire on his will, is binding.^* 
Where a contract for the supply of coal contained a clause that “in the event 
of the ship being lost, this contract will be null and void," and the ship was 
sunk by collision and remained under water for 16 hours the defendants were 
held not liable under the contract.^* A valid ante-nuptial promise made in consi- 
deration of marriage becomes binding on the marriage taking place.^** A stipu- 
lation in a contract that the passing of the goods supplied shall be “final as 
regards both measurement and quality" is not satisfied by mere approval of 
the goods unless the mind is properly applied to the subject.^ It is often 
provided in a policy of insurance that such proof of claim is to be furnished 
“as the directors shall think necessary to establish that claim." This ^eans 
such evidence or information is to be furnished as they might reasonably to 
their satisfaction and not such as they might unreasonably or capriciously 
require.^ A stipulation in a policy of insurance that “I warrant that I ^all 
not commit suicide within one year" is a condition the breach of which may 
prevent the recovery of the insurance money.® Where the possibility of com- 
pleting a contract is dependent on the consent of a third person, if the consent 
cannot be procured the defendant cannot be decreed to obtain it. Where the 
future event provided for in a contingent contract becomes impossible the con- 
taract falls through.* A contract may be conditional upon the approval of a 
third party. Where a builder’s agreement provided that the owner was to pay 
for any building to the contractor upon receiving an architect’s certificate that 
the work was done to his satisfaction, the production of the certificate was a 
condition precedent to the bringing of the action and the mere checking of 
the builder’s charges did not amount to a certificate.® The owner is not liable 
if the certificate be wrongfully withheld by the architect, but the owner will be 
liable if he colludes with the architect and causes the certificate to be withheld.® 
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The ipiositidn of such an nrchiteet is hot exactijr tJiat of ah arbitrator.^ A 
Ita^rment nuty be conditional on demand. Thua, a dexnand upon a banker la. 
necaraaiy before he comes under an obligation to pay his customer the amount 
standing to the latter’s credit in his current account.* When there is a covenaht 
not to do a thing ‘unless’ or ‘ejreept’ upon payment, in order to maintain an 
action pasrment must be negatived.® A promissory note payable on demand is 
a present debt and is payable without any demand.^® Where contracts are 
conditional upon arrival of goods, their delivery is excused if the goods do not 
arrive.^ ^ It is the duty of an agent to be constantly ready with his accounts, 
but this means that the agent must be ready to render them when they are 
demanded. He is not liable to pay interest unless he has improperly withheld 
accounts and refused to pay over the money in his hands when demanded or 
has delivered fraudulent accounts.^® But a creditor need not make any demand 
for the repayment of a debt whether it is for money borrowed or for goods 
delivered.^* Where, however, the sum is uncertain in amount, in the sense that 
it would have to be ascertained by reference to matters better known to the 
party claiming than to the party in default, it must be demanded before pro- 
ceedings can be taken for its recovery . 1 * If a debtor promises to repay a debt 
when he is able to do so, the creditor’s right to sue for the recovery of the 
debt becomes complete when the debtor becomes able to pay.^® The express 
or implied obligation of seaworthiness is neither a condition nor a warranty 
but one of that large class of contractual undertakings one breach of which 
might have the eifect ascribed to a breach of “condition” under the Sale of 
Goods Act, 1893, and a different breach of which might have only the same 
effect as that ascribed to a breach of “warranty”.^® 

Whether a promise to do a particular thing conditional on the happening 
of an uncertain event requires notice of that event, the rule has been thus 
laid down: “The result of the cases seems to be that no notice can be insisted 
on by a party who has agreed to do a particular thing on the happmiing of a 
certain event, with which he can make himself acquainted; that the rule is 
different where the matter in question is to be done at the option of the other 
party and lies particularly within his knowledge”.!^ 

If the event becomes impossible. — ^Where parties contemplated the 
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ciwtinaiBd eidsteiice of a thing as the foundaticni of what was th be (tone, the 
iQonttact, in the absence of any express or implied warranty that .the. tiling 
shall exist, is not to be considered a positive contract but as subject to an implied 
condition that the parties shall be excused in case, before breach, performance 
becomes impossible from the perishing of the thing without default of the 
contractor.^® The principle is applied also to cases where the event which 
renders the contract incapable of performance is the cessation or non-existence 
of an express condition or state of things going to the root of the contract 
and essential to its performance. It is sufficient if the condition or state of 
things clearly appears by extrinsic evidence to have been assumed by the parties 
to be the foundation or basis of the contract and the event which causes the 
impossibility is of such a character that it cannot reasonably be supposed to 
have been in the contemplation of the contracting parties when the contract 
was made. In such a case they will not be held bound by the general ^ords 
which were not used with reference to a possibility of a particular event r^der- 
ing performance of the contract impossible. Thus where rooms were hirei^ for 
view of the coronation procession, the postponement of the procession made 
it impossible for the plaintiff to recover the balance of the rent.^® On a contract 
for the sale of 200 tons of potatoes out of a specified crop, performance Ws 
excused on the potatoes being destroyed by causes over which the seller had 
no control, it becoming impossible for him to perform the contract.®® A sale 
of future goods being dependent on the goods coming into existence after lapse 
of time becomes void if the goods do not come into existence at all. Thus if 
a municipality sells the right to collect pig dung which becomes its property 
if the dung is not removed by the owner of the pig the sale becomes void if 
the owners invariably remove the dung from the streets as of right leaving 
nothing on the stxeet.'^ A contract dependent on the will of a third person 
becomes impossible and, therefore, falls through if his consent cannot be 
procured.® 


33. Enforcement of contracts contingent on an event not 
happening. — Contingent contracts to do or not to do anything 
if an uncertain future event does not happen can be enforced 
when the happening of that event becomes impossible, and not 
before. 


Illvstrationa 

A agrees to pay B a sum of m<»tey if a certain ship does> not return. The ship 
is sunk. The contract can be enforced when the ship sinks. 


IS Taylor v. CaidweU, 3 B & S 826 : 32 LJ QB 164. 

'.‘IS Sirell V. Howry, <1908)2 KB 740: (1900-03) AU EB 20, for a fuller treatment 
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34* When ev^ on which ooalaract is eonkiageiit to be 
deemed impossible, if it is the future couduet of a living person* — 
If future event on which a contract is contingent is the way 
in which a person will act at an unspecified time, the event shaU 
be considered to become impossible when such person does 
anything which renders it impossible that he should so act within 
any definite time, or otherwise than under further contingencies. 

Illustration 

A Agrees to pay B a sum of money if B marries C, 

C marries D. The marriage of S to C must now be considered impossible, 
although it is possible that D may die and that C may afterwards marry B. 

The section. — ^Performance of a condition precedent by a party is dis- 
pensed with if the other party refuses to abide by it, e.g., to nominate an 
arbitrator.® Where an insurance company contended that the assured had 
failed to perform the obligation resting on him with regard to the giving of 
notice and that the company was discharged from liability under the policy, 
by reason of the default, held, as the company had repudiated its liability there 
was no obligation to forward such notice.® If a man binds himself to do certain 
acts which he afterwards renders himself unable to perform, he thereby dis- 
penses with the performance of the condition precedent to the act which he 
has so rendered himself unable to perform.® In the case of a breach of promise 
to marry a person, who is disabled by his own act by marriage with another 
from marrying the plaintiff, a request on the part of the plaintiff is dispensed 
with and he can at once maintain an action.® “The party must show that he 
was ready; but if the other party stops him on the ground of an intention not 
to perform his part it is not necessary for the first to go further and do a 
nugatory act”.^ Where on the construction of a contract the handing of a 
delivery telegram to the seller was a condition of the contract and the condition 
was not fulfilled by him, the buyer was entitled to treat the contract as broken 
and claim damages.® 

35. Whai ccmtracts become void which are contingmit mi 
happening of specified event within fixed time. — Contingent con- 
tracts to do or not to do anything if a specified uncertain event 
happens within a fixed time become void if, at the expiration of 
the time fixed, such event has not happened, or if, oefore the 
time fixed, such event becomes impossible. 

When contracts may be enforced which are contingent on 
specified event not happmiing within fixed time. — ^Contingent 

8 Thomas v. Fredricks, 16 LJ QB 893. 

4 Be Coleman's Depositories. (1907)2 KB 798, 808, 806: (1904-07) All ER 383; 

AfR«ra V. Chalavadi, 167 IC 761. 

6 Sands r. Clarke. 19 U CP 84. 

6 Short V. Stone. 16 tJ QB 143. 

, 7 JsMss V. Barkley, 2 Doug 684, 694, dted in British & Benvingtone Ld. v. W. 

Cooker Tea Ce., 1928 AC 48. 66: (1922) All EB Rep 224. 

8 Ho$i Peer v. Sakarntk. 43 MU 199. 207. 
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eontractB to do or not to do anything if a spedfied uncertain 
ovent does not happen within a fixed time may be enforced by 
law when the time fixed has expired and such event has not 
happened, or, before the time fixed has expired, if it becomes 
certain that such event will not happen. 

Tlhutratioiu 

( 0 ) A promises to pay B a sum of mouey if a certain ship returns within « 
year. The contract may be enforced if the ship returns within the year, and becomes 
void if tihe ship is burnt within the year. 

(b) A promises to pay B a sum of money if a certain ship does not return 
within a year. The contract may be enforced if the ship does not return within 
the year, or is burnt within the year. 

The section. — ^Where a deed contains a promise to repay the p^ncipal 
borrowed with interest by a certain day and it is provided that in case of \failure 
to pay within the stipulated time the land shall be given up as if it is W sale, 
the courts have to construe whether the document is a mortgage by conditional 
sale or a sale. If it be construed to be a sale then it is subject to the condition 
that it is not enforceable if the loan be duly repaid; the sale in such a' case 
becomes void under this section.® Where the plaintiff has performed a part 
of the condition precedent and the defendant has received a substantial portion 
of it, it is no longer competent to the latter to rely upon the non-performance of 
the remaining part as a condition precedent to his liability. In other words, 
that which might have been a condition precedent, if the contract was executory, 
has ceased to be so by the defendant's subsequent conduct in accepting, less 
than his bargain.^® Where A executed a surety bond for the payment of a 
decretal debt due by B and C, and bound himself to make B deposit the decretal 
amount, and in case of default by B undertook to pay the amount himself, B 
died before the specified date and the surety disputed his own liability to pay, 
held, the contract was enforceable, as the specified uncertain event was the 
payment of the decretal debt and that event did not happen before the specified 
time.” 


36 . Agreements contingent on impossible events void. — 
Contingent agreements to do or not to do anything^ if an im- 
possible event happens are void, whether the impossibility of the 
event is known or not to the parties to the agreement at the time 
when it is made. 


Illustrations 

(a) A agrees to pay B 1,000 rupees if two straight lines should raclose a 
space. The agreement is void. 

(b) A agrees to pay B 1,000 rupees if B will marry A’s daughter C. C was 
dead at the time of the agreement The agreement is void. 

V. Chmab^, 27 Bom LR 1246. 

•'1U) Carter v. SeargUli' LB 10 QB 564. 

V. Xtn* 8 IC «85. 



CHAPTER IV 

Op the Pespoemance op Contracts 
Contracts which must be performed 


37. Obligation of parties to contracts, — ^The parties to a 
contract must either perform, or offer to perform their res- 
pective promises, unless such performance is dispensed with or 
excused under the provisions of this Act, or of any other law. 

Promises bind the representatives of the promisors in case 
of the death of such of promisors before performance, unless 
a contrary intention appears from the contract. 

JUustraUona 

(a) A promises to deliver goods to i? on a certain day on payment of Rs. 1,000. 
A dies before that day. A’s representatives are bound to deliver the goods to B, and 
B is bound to pay the Rs. 1,000 to A’s representatives. 

(h) A promises to paint a picture for R by a certain day, at a certain price. 
A dies before the day. The contract cannot be enforced either by A’s representatives 
or by B. 


1. The section. — The section is not limited to cases where performance 
as a whole is excused or dispensed with. It covers cases of partial perform- 
ance as well.’ The question whether an agreement of sale made by several 
persons, some of whom did not sign it, is binding at least on those who signed 
it, depends on the intention of the parties that they wanted to leave the agree- 
ment incomplete and unenforceable agaimst the executing parties. This intention 
is to be established by those who signed it by showing that they would not 
have executed the agreement if the persons not signing it had not joined.* 
Under the section repre.sentatives are bound by an agreement but not members 
of the same joint family with a deceased contractor.* A court is not justified 
in ignoring the clear provisions of this section on the ground that the terms of 
the contract are harsh and unconscionable.* A purchaser cannot be made to 
accept more than the quantity contracted for.® A charterparty to load, ‘say. 
about 2,800 tons' is satisfied by loading 2,840 tons.® In case of a contract for 
sale of a specified quantity of goods ‘more or less', the buyers cannot be made 


1 Bhayya v. Damodhar, 1946 N. 386. 

2 Parvaty AmnuU v. B. K. S. Chcttiar, AIR 1972 Mad 222, 227. 

S RamdtUari v. Jang Bahadur, 77 IC 378. 

4 Suryadevara v. Swryadevara, 86 IC 111. 

5 Cross V. Elgin, 2 B d; Ad 106. 

6 Mitter v. Bomer Jk Co., (1900)1 KB 691; see Re Harrison dt Mioks, (1917)1 
KB 756; Windle v. Barker, 25 U QB 849. 

D:1(3A,-48 


278 



fHE XNISAN CONTRACSr ACT 


m 


Is. ST 


to aecsEst Any groater or less quantity than the specified <}uaatity.'^ maxiin 
acHo pergonaUs Tnoritw cum persmu has no application to breaches of contracts* 
except those which constitute a personal . wrcmg, and with that exception, all 
rights of action for breaches of contract pass to the executors.^ There is, 
so far as the liabilily of the contracting party goes, no difference between a 
contract to which A is a party in his capacity as a “trustee" and one to which 
A is a party in his personal capacity. In either case, the opposite party contracts 
with A and with no one else; and, in the absence of an express or clearly 
implied term of the contract itself in that behalf, no limitation is to be placed 
upon A’s personal liability by virtue of his being in fact, and by his being 
described as, a trustee.* A receiver is not personally liable under a pre-existing 
contract.^® Where a third party has knowledge of a breach of contract and 
with that knowledge is a party to it, privity of contract is established. The 
liability of a party to a contract is limited by the reservation of right in > favour 
of a third party.” The section does not affect the operation of the rule of 
damdupat which comes under the terms ‘any other law'.” Under an ex^ption 
clause from liability in a chain of contracts the last contractor is not\ liable 
to the first.” 

\ 

2. Promises when bind the representatives. — The executors of a deceased 
shareholder are bound to pay in case a call is made on them;^^ commissions 
earned by the deceased are payable to his executors.” An agreement at the 
time of family partition giving liberty to a coparcener to buy the share of 
another if he should wish to sell it binds the representative of the promisor.^* 
An option of resale granted without any limit of time is void as being in 
contravention of the rule against perpetuity. Such a contract cannot be enforced 
against a personal representative of the contracting party.” But the benefit 
of a i>ersonal contract does not pass to the legal representatives.^* Thus in 
esses of principal and agent or master and servant the death of either party 
puts an end to the relation, and, in respect of service after death, the contract 
is dissolved unless there be a stipulation to the contrary. It is obvious that if 
tiie servant dies the master cannot compel his representatives to perform the 
service in his stead or pay damages, and equally by the death of the master 


7 BeuUr v. ScUa, 4 CPD 289 : 48 U CP 492, see Me. Conmel v. Murphy, LR 6 
PC 817. 

8 Formby v. Barker, (1903)2 Ch. 539, 560: (1900-03) All ER Rep 446. 

‘9 Mahanth v. Aye, 14 R 336. 

10 Dinahaw v. Amrit, 10 Pat 379. 

11 Siratheona S. S. Co. v. Dominion Coal Co., 1926 AC 108, relied on in National 
TaHaea v. Imperial TaUdee, 164 IC 929; Canadian T. Co. v. Court Line, 1940 AC 
934. 

12 Bapu V. Anant, 1946 N 210. 

13 The Kite. 1933 P 164. 

14 WiUs V, Murray, 19 U Ex 209; see a 211, Succession Act. 

16 W^leon v. Harper, (1908)2 Ch 870. 

10 fatten V. Romany j, 1944 N 187. . 

17 '‘i§epir>am..y, Jeot kom, 45 A 478. 

Ig V. Morgen, (i9g9)l KB 664. 
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the servaMt is ^i^mrged of his service, not in brwwh of the contract but by 
implied ocmdition.^* Executors are responsible on all the contracts of the 
testator broken in his lifetiine. There is, however, one well-known exception 
to their liability for contract broken after his death, namely, in those cases 
where jwrsonal skill or taste is required.*® An agreement to take delivery of 
certain sroods is not a contract of a personal nature, therefore, it binds the 
executors on the death of the party.i Representatives may sue for all debts 
due to the deceased and all contracts with the testator broken in his life-time.* 
But no action for breach of promise of marriage can be brought by executors 
or will lie against them. The action is strictly personal although in form 
it is an action for a breach of contract, unless special damage be proved, e.p., 
damage to property.® In a suit for the recovery of damages for breach of 
a contract of betrothal the representatives of the plaintiff, on his death during 
the pendency of the proceedings, were held entitled to recover the expenses 
which the plaintiff had incurred while the betrothal was in existence but not 
damages.^ An agreement between co-sharers to divide profits in a particular 
manner is binding on the heirs.® 

3. The Assignment of contracts. — The Act contains provisions relating 
to assignments but nowhere lays down what assignments are or are not good 
in law,® except S. 62 which is confined to cases of novation, and S. 40 which 
shows what contracts a promisor is bound to perfom personally and what he 
may perform by employing a competent person to carry them out. The rules 
as regards the assignability of contracts in this country is that the benefit of 
a contract for the purchase of goods, as distinguished from the liability 
thereunder, may be assigned, understanding by the term benefit the beneficial 
right or interest of a party under the contract and the right to sue for the 
recovery of the benefits created thereby. The rule is however subject to two. 
qualifications: first, that the benefit sought to be assigned is not coupled wilb 
any liability or obligation that the assignor is bound to fulfil, and, next, that 
the contract is not one which has been induced by personal qualifications or 
considerations as regards the parties to it. The right to claim the benefit of 
the contract, or the right, on certain conditions, to call for delivery of the 
goods mentioned in the contract, constitutes “a beneficial interest in movable 
property” under S. 3 of the Transfer of Property Act and as such is assignable, 
but if the assignment be of such a nature that if permitted it would defeat the 


19 Farrow v. WiUon, LR 4 CP 744. 

20 Siboni v. Kirknum, 1 M & W 419; Comer v. Shaw, 3 M & W 350. 

1 Wentworth v. Coek, 10 A A E 42. 

2 Raymond v. Fiteh, 2 Cr M & R 696. 

3 Finlay v. Chimey, 20 QBD 494, suit will be for the amount of special damage 
only. 

4 BttMhai V. Nanabhai, 44 B 446. 

5 Hostna v. Abdul, 146 IC 564. 

6 NoOtai Vv' KaB/nUr, 68 IG 696. 
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im>viB'jk>ii$ of the Insolvency Act, then under S- 6 of the Transfer of Property 
Act as also und<^ S. 28 of this Act the assignment would be void.’ 

A ri^ht to claim damages of an unascertained amount, resulting from a 
breach of contract on the part of one of the parties to that contract, is not 
assignable, as it is a bare right to sue and not a debt®; but if any ascertained 
amount is found to be recoverable as the result of a breach of contract, it 
becomes a debt and to that extent the right to recover damages is assignable.* 
An assignment of a right to sell goods is not an assignment of a right to sue 
for damage.^® The obligation on the agent’s part to account to his principal 
cannot be assigned. An assignment of a debt to be valid must be of the whole 
debt.^’- Where credit was given to a party to a contract in the matter of 
payment and at the same time liabilities were thrown upon him, the discharge 
of which depended upon his solvency, and a certain discreticm was vested in 
him in regard to the quantity of goods to be demanded and the contract was 
an executory or continuing one, the contract was based on personal considera- 
tions and its assignment was invalid without the promisor’s consent and the 
assignee was not entitled to sue on it.’^ An agreement regarding the publi^tion 
of a book between an author and a publisher is personal to the individuals 
entering into it. The benefit of such a contract is not capable of assignm^t.^® 
There cannot be an assignment of a copyright in a non-existing work.^* A 
contract to supply all the eggs of a specified quality that the other party shall 
require, the other party undertaking not to buy eggs from any other merchant, 
has been held to be a contract of a personal nature and therefore not assign- 
able.^® An order on a banker to pay money which he holds to the credit of 
the customer is not an assignment of a debt, but an authority to deliver properly, 
which, if acted on, is equivalent to delivery by the customer.’® An assignee 
of a debt suing the assignor cannot be defeated by a plea that the assignment 
was without consideration,” but that principle has no application where the 
assignment is impeached on the ground of fraud or of being contrary to 


7 JvS*r V. Bvdge-Budge Jute Mills, S3 C 702, approved in 34 C 289, see argument 

;of Counsel. English rule is also to the smne effect, TolKurst v. Associated 

Portland Cement Mfrs., (1902)2 KB 660: (1900-03) All ER Rep 386; see Jairam 
V. 7. A I. Steel Co., 1940 C 466; Halsbury, 4th ed. vol. 9, para 337. 

8 Abu Mahomed v. Chunder, 86 C 346; JangaU v. Pioneer Flour Mitts, 27 IC 116. 

If the claim be founded on tort the claim is not assignable; Varahaswami v. 
Rama, 88 M 138; Keval v. FaMra, 13 B 42, assignment of mortgage bond not 
void; Phirozshah v. GooUtai, 60 lA 276; Powri v. Skiwa, 166 IC 487. 

9 Powri V. Shiwa, 166 IC 487, as to meaning of debt see S. 26 note 11. 

10 Rangiah v. Partha, 1947 M 268. 

11 Gkisulal v. Gamhhiramal, 62 C 610. 

12 Namasivaya v. Kadvr, 17 M 168, 174; Toomey v. Ram, 17 C 116, 121. 

18 Griffith V. Tower Publishing Co., (1897)1 Ch 21: (1896-99) All ER Rep 328. 
‘74, Amar v. Madan, 1989 L 433. 

v. BaerseVmarm, (1906)2 KB 604; but if the contract be not personal it is 
-I'^jj^gnable, Talhurst v. AssoeiaUd Portland Cement Mfrs., 1908 AC 414: (1900*08) 
ER Rep 886.. 

v: Hen^gwa/y, 88 B 618, 629. 

V. Gangtmm, 14 R 72, 76; Maniehemkar V. Sai Jtfali, 12 R 686. 
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the provisions of sny Act or of being a sham transactiom^^ Where the assign- 
ment by the creditor is not compieto, because it is not registered, toe suit 
against the debtor must be in the name of the assignor.^^ 

An assignment of a contract might result by transfer either of the rights 
or of the obligations thereunder. But there is a well-recognised distinction 
between these two classes of assignments. As a rule obligations under a contract 
cannot be assigned, except with the consent of the promisee, and when such 
consent is given, it is really a novation resulting in substitution of liabilities. 
On the other hand, rights under a contract are assignable, unless the contract 
is personal in its nature or the rights are incapable of assignment either under 
the law or under an agreement between the parties.®® 

In substance Sections 87 and 40 lay down that, subject to certain excep- 
tions, a contract, in the absence of a contrary intention, express or implied, 
will be enforceable by and against the parties and their legal heirs and legal 
representatives including assignees and transferees.* The existence of an 
arbitration clause does not affect the assignability of the contract if it is 
otherwise assignable.® 


38. Effect of refusal to accept offer of performance. — 

Where a promisor has made an offer of performance to the 
promisee, and the offer has not been accepted, the promisor is not 
responsible for non-performance, nor does he thereby lose his 
rights under the contract 

Every such offer must fulfil the following conditions: — 

(1) it must be unconditional: 

(2) it must be made at a proper time and place, and under 

such circumstances that the person to whom it is made 
may have a resonable opportunity of ascertaining that 
the person by whom it is made is able and willing 
there and then to do the whole of what he is bound 
by his promise to do: 

(3) if the offer is an offer to deliver anything to the 

promisee the promisee must have a reasonable oppor- 
tunity of seeing that the thing offered is the thing 
which the promisor is bound by his promise to deliver. 

An offer to one of several joint promisees has the same legal 
consequences as an offer to all of them. 


18 Satu V. Dagdu, 9 Bom LB 462. 

19 Skinner v. Bank of Upper India, 57 A 314 PC. 

20 Kharddh Co. Ltd. v. Raymmt & Co., AIB 1962 SC 1810, 1817. 

1 «owi Baran r. Bam MohU. AIB 1967 SC 744. 

8, Hindustan Steel Works Construction Ltd. v. Bharat Spim ikipe .Cp., AIB 1976 
Old 8, U, 12. 
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A ccmtracts to deliver to B at hin warehoase, on toe first March, 1878, 100 bales 
«f cotton of a particular qualitsr. In order to make an otter of a performance with 
toe effect stated -in this section, A must brinjr toe cotton to B's warehouse, on the 
appointed day under such circumstances that B may have a reasonable opportunity 
of satisfying himself that the thing offered is cotton of the quality contracted for, 
and that there are 100 bales. 

1. The section. — The section deals with the question of an unaccepted 

offer and merely states that the same legal consequences will ensue on an offer 
made to one of several joint promisors as on an offer to all of them.^ It does 
not deal with the legal consequences of an offer which has been accepted. The 
section is not helpful in determining whether payment to one joint creditor 
is binding on others.^ The section should be construed independently of the 
English rules as to tender, unless there is an express obligation to tender. 
Under the section the offer of performance must fulfil certain condition4.® A 
tender to be valid must comply with the requirements of the section. The amount 
need not be deposited in court.® The operation of the section is confine^d to 
the promisee’ and does extend to his heirs or assignees.'^ \ 

Where in a case of a sale with an agreement for repurchase on or before 
certain specified date, the seller of property offers to repurchase it before that 
date but the purchaser denies that there was any agreement to reconvey, it 
amounts to a complete repudiation of the contract to reconvey. In cases of 
this kind no question of formal tender of the amount to be paid arises and 
the question to be decided is not whether any money was within the power of the 
seller but whether the purchaser definitely and unequivocally refused to carry 
out his part of the contract and intimated that money will be refused if tendered. 
The principle laid down in Hunter v. Daniel^ is applicable to cases of this 
kind. In that case Wigram V, C. stated the position as follows: — 

"The practice of the Courts is not to require a party to make a formal 
tender where from the facts stated in the Bill or from the evidence it 
appears the tender would have been a mere form and that the party to whom 
it was made would have refused to accept the money." 

>Lord Buckmaster in Venfcatorafrarom v. Zamindar of Tuni^ accepted this 
statement of the law.® 

2. Tender. — The principle of the plea of tender is that the defendant has 
been always ready to perform in its entirety the contract on which the action 
ks founded and that he did perform it, as far as he was able, by tendering the 


8 Satindra v. Jai»ndra, 31 GWN 874. 

4 Mahadeo v. Bulmukund, 1948 N 279, Gohindlal v. Firm Tkakurdas, AIR 1974 
Bom 164. 

6 lamaU v. Adam, (1988)2 Cal 887. 

6 pmnaith v. Hridav, 1947 P 208. 

7:::,:Ahri v. MuUangi, 1989 M 818. 

8 (1846)4 Haie 420. 

ito iJB 1928 PC 20, 28; 60 lA 41, 47. 

,8 Intomutiomtl Centmetors Ltd. v. PraetmUt, AIR 1962 SC 77. 



requisite nKmey, the plaintiff Mmsdbf prechidhig a complete, pei^ormanee by 
jrefufiing to receive it.“ If a tenant is able to prove that he has made a valid 
tender which has been iinprcq)erly refused and also that he has kept it good, he is 
not in any worse position than he would be in if he had deposited the mc^ey in 
court. 

A tender to a servant is good tender to the master.*^ A tender by an agent 
is good though the agent was authorised to tender a smaller sum.^’^ A tender 
of goods of the contract quality and description imported by another firm is a 
good tender in fulfilment of the contract.’^ In order to be able to make a valid 
tender it is not necessary to have physical possession of the goods.^* A tender 
is nonetheless valid even if made under a mistaken view of an arrangement 
pursuant to which it is made.^® In case of cross contracts for delivery of exactly 
similar quantities of the same goods there is no necessity for either party to 
tender the goods or the price, the diflference only may be paid.*® Tender pre- 
supposes a person to whom one could tender. If the defendants are not to be 
found at their usual place of business it is not possible for the plaintiffs to make 
the tender. A tender will be dispensed with where the defendant has refused 
to perform the contract or on the day of i>erformance of it he has absconded.*’ 
An offer which would have been ineffective if made to the original promisee is 
also ineffective if made to the legal representatives or heirs of the deceased 
promisee after the death of the latter.*® A tender is to be made when the 
sum is due,*® not afterwards.®® For further details as to time and place of 
tender, see Ss. 47-50. This section states where a promisor is not responsible 
for non-performance. Similar provision is also made in Ss. 61, 53 and 67. 

The consequence of a tender is merely that a promisor is not responsible 
for non-i)erformance. Interest will cease to run from the date of the tender.* 
As an ordinary rule nothing but actual tender will stop interest.® In the case 
of ordinary money claims, not based on mortgage, a tender before suit of the 
amount due, though improperly refused, does not stop the running of interest 
unless the debtor follows the tender by depositing the money into the court when 
the creditor sues for it.® 


10 Dixon V. Clark, 16 LJ CP 237; Cotton v. Godwin, 10 LJ Ex 243; Halsbury, 4th ed. 
vol. 9, paras 520. 621, 523. 

11 Moffat V. Parsons, 6 Taimt 307 : 128 ER 707; Finch v. Boning, 4 CPD 143; Kirton 
V. Birthwaite, 56 LJ Ex. 165; 150 ER 461 (to a solicitor’s lad in office). 

12 Road v. Goldring. 2 M & S 86. 

13 Sazuhi v. Uttamehand, 50 B 818: 105 ER 314. 

14 Lakshmana v. Ramalinga, 48 MU 522. 

15 Svhramama v. Scmalai. 147 IC 1062. 

16 Kamppa v. Chotta, 1946 M 69. 

17 Zippel V. Kapur, 139 IC 114. 

18 Ismail V. Adam, (1988)2 Cal 887. 

19 Richardson v. Harris, 22 QBD (275). 

20 Dobie v. Larkan. 10 Ex. 776. 

1 Romaswamy v. Mwtwamdy, 5 IC 343; Kamaya v. Dsvapa, 22 B 440. 

2 Pamihmmg v. Daddbboy, 26 B 648, disapproved in Ismail v. Adam, (1988)2 
Cal 887. 

3 ArfmaphaRsm v. Govmdaswemi, S6 M 4S8. 
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Tender to be of tike whole of whet is due* — tender to be valid mnat 
f>e an unqualified offer to pay the amount du&^ A tender <ff mmre than what 
ia due is, of c(mrse, good.<> A tender of a part of an entire debt is bad." A 
mreditbr is not bound to accept a less sum nor does such a tender stop the 
numinsr of interest or the liability for costs of the suit.'' A creditor is under 
no obligation to reduce the costs of proceedings for the benefit of the debtor by 
accepting a tender of part payment." The rule applies where the claim is not 
made up of several separable items." The rule also applies to a tender for 
pasrment under a mortgage decree.'® There cannot be a tender or any agree- 
ment to waive a tender of an unascertained sum." When the landlord has 
tendered that which the court has subsequently found to be the true amount due 
and owing in respect of improvements, if the tenant chooses to hold over after 
that date, he can do so only at his peril and on condition of paying the mesne 
profits on the land.'^ If the debtor tenders what is due but the creditor injsists 
on having more, there is a good tender. If a debtor tenders more thah he 
ought to pay it is good and the creditor ought to accept so much of it w is 
due to him." But a tender of a larger sum requiring change is not a ^od 
tender of a smaller sura.'* Objection to the form of a tender may be waived 
by the creditor. A creditor who denies tender is not entitled to question its 
sufficiency.'® The creditor cannot impose a condition that another account should 
also be satisfied.'" A debtor indebted in distinct sums may however make a 
tender of one of the sums." Under the Bombay Regulation 6 of 1827 S. 14, 
a debtor, including a mortgagor, may tender a part of the debt, but the interest 
does not cease to run until the entire debt is discharged.'® 

4. Offer must be unconditional.'" — A tender accompanied by a condition 
which the debtor had no right to impose is not a good tender.®" A tender should 
be unconditional. A promisee is under no obligation to accept a tender accom- 
panied by a condition. Thus, a payment by cheque for two items, only one of 


4 Lai Bateha v. Areot, 34 M 320. 

' 5 Hiralal v. Kkizar, 161 IC 251. 

6 Dixon V. Clark, 16 LJCP 237; 136 ER 919; Abdid v. Ali, 123 IC 58. 

7 WatBon & Co. v. Dhonendra, 3 C 6, 16; Ram v. Gopala, 1932 N 169. 

8 Isnml V. Adam, (1938)2 Cal 337. 

9 Chunder v. Jadoonath, 3 C 468. 

10 Fagkfur v. Khushal, 74 IC 246. 

11 Lai Bateha v. Areot, 34 M 320. 

12 Chami v. Pattar, 32 IC 861. 

13 Bmkunth v. Benode, 29 CLJ 256; Dean v. Jamee, 4 B A Ad 546: 110 ER 661; 
Krishna v. Binjani, 1949 M 636. 

14 Robinson v. Cook, 6 Taunt 336; Black v. Smith, Peake 121; Cadman v. Lubbock, 

, 5 D A R 289; Bevans v. Rees, 8 U Ex. 263: 161 ER HO. 

15 Krishna v. Binjani, 1949 M 536. 

Ub> :jScvms y. Rees, 8 U Ex. 263; 151 ER 180. 

‘ 17 V, Blond, 11 U Ex. 257. 

-'^18 v. SMrinbai, 25 Bora ER 889. 

''ll# Laws, 4% ed. vol. 9, para 686. 

fpl lie SHoker Co,, tB.19 Eq 416: 44 U Ch 38A 
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which was due at ^ time, is not a good tender.^ A iii^er of in settlement 
fd the plaintiff’s aecotmt* is unconditional.^ A tmider under protest, reserving to 
the debtor the right to dispute the amount due, without imposing any conditimi 
on the creditor, is good and is not a conditional tender.* A person is not bound 
to accept a tender of railway receipts for goods subject to demurrage.^ A tender 
is valid if it implies merely that the party offers a given sum as being all that 
he admits to be due; but, if it implies also that if the other party takes the 
money he is required to admit that no more is due, the tender is conditional 
and insufficient.* Where a debtor tendered the balance of the debt due and 
demanded a receipt in full, but the creditor refused to accept on the ground 
that it was insufficient, the tender was conditional and invalid.* A tender by. 
a person who has entered into a contract for the purchase of the equity of 
redemption is not valid if it is conditional upon the endorsement, cancellation 
and delivery of the mortgage deed.'^ Where a mortgagor tendered the amount 
due to the mortgagee but the latter refused to hand over the documents of 
title and reconveyance, the tender was not conditional, the mortgagee by refus- 
ing to accept was held liable to pay the costs of the suit.* A tender to a 
creditor or a deposit in court in respect of the creditor’s claim before it has 
become due is not valid and does not preclude him from claiming interest* 
A tender is not vitiated because a receipt is asked.^* 

5. Able and willing. — An offer of performance must be such that the 
promisee must have a reasonable opportunity of seeing that the thing offered 
is the thing which the promisor is bound to deliver. A mere offer by registered 
post to deliver something, or rather, the expression by letter of a willingness or 
readiness to deliver, is not a proper tender.^ ^ A plea of tender before action 
must be accompanied by payment into court after action.’* “Where the contract 
for the sale and purchase of Government paper provides for the delivery of 
paper on a subsequent date, it is not necessary in order to sustain an action 
against the buyer for non-acceptance on the due date that the plaintiff should 
have taken the Government paper contracted for to the place of the defendant 
and there made an actual tender of it.” “If the plaintiff was ready and willing 


1 Hiralal v. KMzw. 161 IC 261. 

2 Eckstein, v. Reynolds, 6 LJKB 198: 112 ER 401. 

8 Greenwood v. Sutcliffe, (1892)1 Ch. 1. 

4 Motiehand v. Fulehand, 26 C 142. 

6 Bowen v. Owen, 11 QB 130, cited in Haji Abdul v. Haji Noor, 16 B 148; see SaU 
V. Monmatha, 18 CWN 84. 

6 Ford V. NoU, 12 LJGP 2; Amor v. Chandra, 61 IC 793. 

7 Varadarajubt v. Dharuilakehmi, 26 IC 184. 

8 Rourke v. Robinson, (1911)1 Ch 480; Pandurang v. Dadabhoy, 26 B 648. 

9 Eshahug: v. AbdvH, 81 C 188. 

10 Riekiirdson v. Jatdtson, 8 M A W 298; 161 ER 1061, refd. to in Jagot v. Naha, 34 
C 806; Amar v. Chandra, 51 IC 793; Finch v. MiZZer, 6 CB 428: 186 ER 946. 

11 Sthapothy Vi VemnahaUnga, 88 M 969^ 970; Pandurang v. Dadehhoy, 26 B 643; 
Komaya v. Devapa, 22 B 440; see n 7 poet. 

12 Ba^ Abdad v. HfH Noer, 16 B 141, 149; v. Ram, 24 A 461: Sabapathy v. 

' VddeMhaUnga, ^ M 959, .970; per eontoa Gafendra v.^SitonotA 90 IC 687. 
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to pe^orn hie part of ^ contract, that i» to say, if he was in a position to 
transfer the security on the appointed day and did bis best to inform the di^en'- 
dant by going to his place of business that he was so, that would be sufficient 
in the absence of evidence to the contrary to constitute readiness and willing* 
ness”,** An offer made by a promisor, through his solicitor, to pay a debt with 
interest due thereon at the date of the offer, does not of itself afford a reason- 
able opportunity to the promisee of ascertaining that the promisor is able and 
willing there and then to perform his promise.^* If a purchaser after taking 
delivery of a part gives notice that he will not accept or pay for the rest, the 
vendor can sue the purchaser for breach of the contract without tendering the 
rest of the goods. The repudiation of the contract by the defendant makes 
proof of readiness and willingness by the plaintiff immaterial.^ A party need 
not make a tender unless the other party was ready and willing to perform his 
part of the contract. This would appear from S. 61.^® In a suit for specific 
performance the strict law as to tender is not applicable.” \ 

6. Tender of instalm«its. — In the absence of any stipulation between\con- 
tracting parties as to the payment of the sum borrowed, the lender is entl|tled 
to, decline to receive payment in instalments; he can claim that the whole ^um 
due be paid at one and the same time.^® Where, however, a contract provides 
for delivery in instalments a tender of a reasonable part of an instalment is 
good.^® After default has once been made, when under the stipulation the whole 
money has become due, the subsequent instalments, even if they were tendered 
on due dates, were not properly tendered.^® 

7. Reasonable opportunity. — The rule in this section agrees with the rule 
of English law, but there is little authority as to what is a reasonable oppor- 
tunity of inspection. In respect of a contract for the purchase of 100 bales of 
cotton the court observed “that a period of over 24 hours gave a reasonable 
opportunity to see whether the cotton offered was the cotton which the plaintiffs 
were bound by their contract to deliver." A purchaser of goods is not entitled 
to go on inspecting until the expiration of the period for delivery.^ The general 
rule is that where a thing is to be done on a certain day it may be done at any 
time before 12 o’clock at night, unless there be any particular usage, as in the 
case of presentment of bills of exchange.® “A sufficient tender of money is not 
made if it be locked up in a box, nor of goods if they are enclosed in cask, which 
the ether party is not allowed to open”.® This promisor cannot reasonably 

IS Juggermth v. Ram, 9 C 791, 797. 

14 Iimail v. Adam, (1938)2 Cal 337. 

15 Cart V. Ambergate Ry., 17 QB 127; Dayabhai v. Maniklal, 8 BHCACJ 128. 

16 Begraj v. Alisher, 77 IC 897; Shriram v. Madiangopal, 30 C 865 PC. 

17 Tribhovandas v. Balmukundas, 24 Bisn LB 434. 

18 Bshmri v. Bam, 24 A 461. 

19 Simson v. Gora Chand, 9 C 473; but see Hardingham v. Allen, 17 UCP 198. 

20 Sbrvai v. NaMn, 81 IC 804; but see Jaekson v. B. M. C. Ce., (1910)2 KB (947). 

1 BvMotmy V. Jamnadas, 6 B 692, 698. 

2 r, MaedenoM, 6 M * G 683, see as to late tender. Tender made a* 8^ 
p.tt, <m last day of delivery was held good. 

S ^Sktbaputhy ▼. Vanmtaia/iagth 88 M 969, 970; Isherwood v. Wid^mdre, 11 M A W 
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Dxpect prtKQ^isee to «fct«ad at the pmo^r'a resido&ee or place of bueinesa 
for iHurpose of satisfyinjir hixneelf the jaromisor is both al:^ and willing to 
carry into effect the offer which he has made.^ Under Clause 3 the promisor la 
under no obligation to prove the identity of the thing offered to the promiaee’a 
satisfaction, e.g., by the production of the invoice or otherwise. It is the pro- 
misee’s duty to take steps necessary to satisfy himself. The promisor has only 
to give him an opportunity for it. The goods need not be in the plaintiff’s actual 
physical possession, it will be sufficient if they are under his control and he is 
ready and willing to deliver if the price be paid.° According to custom dealers 
intending to give delivery are bound to have their samples drawn at such times 
on or before the due dates as to admit of a reasonable opportunity for analysis 
and weighment within due dates in order to ascertain the quality and amount 
of the goods tendered.® The section only requires the seller to give the buyer 
a reasonable opportunity of examining the goods.'^f 

8. Tender by cheque. — A tender by cheque will be a valid tender if the 
person to whom it is tendered is willing to receive payment by a cheque, but the 
creditor may refuse it and demand cash.® In Blumberg v. L. /. & R. S. Corpora/- 
tion^ it was held that payment by cheque was not a good tender. A landlord 
is not bound to accept a cheque from a tenant in payment of rent, but if he or 
his agent accepts the cheque and cashes it and takes the money, the tender 
amounts to payment.*® 

9. Legal tender. — A tender of money to be valid must be made in the 
current coin of the realm. In this country under the Indian Coinage Act, 
23 of 1878, Ss. 12-15, the Indian Paper Currency Act, 20 of 1882, S. 16, and 
the Indian Coinage and Paper Currency Act, 22 of 1899, Ss. 2, 3, a legal tender 
includes coins and currency notes. A tender by a cheque therefore is not a 
legal tender. It is well settled that where a tender is actually made, but in 
a currency different from that required by law, for instance, by a cheque on a 
banker, the objection to the form of the tender may be expressly or impliedly 
waived by the creditor, and he will be deemed to have waived the objection 
if he rejects the tender on the ground of insufficiency in amount or on some 
other ground without making objection to the legality of the tender' in 
point of quality.** Where a mortgagee stated that the loan was of Rs. 450 
in the Poona currency, the money actually paid to the mortgagor must, in the 
absence of evidence to the contrary, be presumed to have been in that currency. 


4 Ismail v. Adam, (1938)2 Cal 337. 

5 AruMoehalpm v. Krakna, 49 MU 530. 

6 Matumal v. RuUanji, 24 IC 883, on app 32 IC 720. 

7 Oomersee Raises v. Hardiman, 42 IC 382. 

8 Vsnkatarama v. GopaJa, 62 M 322; Keahav Mills v. CommissUmsr of I.T., 1950 
B 166. 

9 (1897U Ch 171, refd. to in Gokalehand v. Nandram, 43 CWN 87 PC. 

10 Boyle v. UovJard. 4 C 572; Re Steam Stoker, LR 19 Bq 416.^ 44 U Ch 886. 

11 Jagat v. Naba, 84 C 306; Hiralal v. Khisar, 161 IC 261; Pyrmont v. Seheit, 1989 
AC 146 (fom of payment in foreign uldt) referred to in Marraehe v. Asktoii, 
1948 AC ail. 
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^ mtigag^ was entitled to be repaid in that curnncy or to ite eflBi^ent 

\ 4 o 44 ^' t ^ t 4 mi. j nf a noqt office order, id which Uta idalntiff 

. »■■■■. in British earreacy.^ The despatch of a post omce , ^ , 

described, is not a good tender. Plaintiff s keeping u not 
egu/vklent to a waiver of the mistake.^^ 

10. Offer to one of several joint promiaee8.-An ‘'offer to one of several 
promisees'" does not amount to a discharge; a tender to one of several such 
promisees does not override the provisions of S. 45.^* An offer of performance 
is not a discharg’e of an obligation. It is impossible to apply in this country 
the rule in Wallace v. Kelsall,^’^ as to the discharge of joint rights by perform- 
ance to one of the joint obligees. It is only a payment made to one of the joint 
promisees that can give a discharge to the promisor, but where the promisor 
undertakes to pay the amount at some future date it is not equivalent to a 
discharge.!^ 

The rule that a payment to one mortgagee will not operate as a dischjirge 
to the others has no application where the payment is to a joint mortgagee 
who is also the manager and agent of the others,}^ or where the mortgages 
are members of the same joint family, i** or where the payment to sev^al 
co^reditors is collusive and fraudulent. Pasonent to a member of a joint family 
, other than the Karta is not a valid discharge of a debt payable to a Hindu 
joint family.’* A payment made by a debtor to one of two joint creditors, 
between whom it has been agreed that the other shall receive the sum, cannot, 
when made with notice of the agreement and in defiance of it, be treated as 
a valid payment in discharge of the debt.*® See in this connection S. 45. 

In the case of joint promisees it was held, following the English law, in 
the case of Barber v. Ramana,^ that a release by one of them without the 
knowledge or concurrence of the others will bind the latter. The authority 
of this decision, so far as the application of the principle to the case of co- 
mortgagees is concerned, is considerably shaken by the decision of the Court 
of Chancery in Powell v. Broadhust.^ Payment fraudulently made to one of 
the creditors and not for the benefit of them all cannot operate as payment 
to them all.® It has been pointed out that when a claim is on a money 
•i)ond to two or more obligees, the presumption in equity is that the obligees 
are tenants in common and not joint tenants with the consequence that the 


12 Tvimbak v. Shakhavam, 16 B 599. 

18 Gordon v. Strange, 1 Ex. 477. 

14 Govindlal v. Firm Thakurdaa, AIR 1974 Bom 164, 170-171. 

15 10 LJ Ex. 12. 

16 Ramaeami v. Katayya, 47 MU 840; see post. 

. 17> Ovltar v. TruUakha, 106 IC 751; Anakala/mma v. Chenehayya, 41 M 637. 

18 Baeantrao v. Nanayan, 78 IC 127; Adaikkakm v. Marimutku, 22 M 826. 

19 Jiwan v. Sahu, 1946 A 299; Dau v. Sensmal, 1961 Ajmer 11. 

89 CMmaroHwmja v. Padnwnbha, 19 M 471. 

. ,1 29 M 461, fcdd in Kauri y. Jatti, 1 IC 219; Svbraya v. Valayitda, 30 M 163; but see 
' Ranuuamy v. "Mnniandy, 20 MU 709; Veoraswamy v, Ibramaa, 19 MU 221; 
BMninara v. BaJmanesMt, 38 C 342. 
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dMM!bKt1t« ^7 one obligee cannot be set up as a defence against the other obligee 
suing for his share of the debt.* In the absence of proof of an agreement 
between two co-lessors that tbe rent paid should be held by them jointly or 
of a mutual grant of authority between them to receive the rent, the tenant by 
payment of rent to one of the co-lessors is not discharged from his liability 
to pay one half of rent to the other.'’ The question ^‘whether one of the three 
payees of a negotiable instrument can give a valid discharge of the entire 
debt without the concurrence of the other two payees" was referred to Fulf 
Bench and it was held that he could.* But this view has not been adopted by 
other High Courts and it has been held that the discharge by one obligee 
cannot be set up as a defence against the other obligee suing for his share of . 
the debt.’ Payment to one of several joint promisees cannot in this country 
discharge the promisor so as to deprive the other promisees of their share 
of the debt. S. 45 of this Act and Ss. 13(2), 78 and 80 of the Negotiable 
Instruments Act indicate that joint promisees are tenants in common and not 
joint tenants of the debt. Under the English common law a joint prmnisee 
of a promissory note can effectually discharge the maker from liability so as 
to bar a claim against him by the other joint promisees.® According to equity 
joint creditors must prirm facie be regarded as tenants in common and not 
as joint tenants.® As the result of the fusion of law and equity joint creditors 
are treated as tenants in common. Ss. 42, 48 and 44 embody exceptions to the 
common law, S. 45 is consistent only with joint promisees being regarded as 
tenants in common.’® 

S. 45 declares that joint promisees shall be treated as tenants in common 
and not as joint tenants of their interest. This section professes to deal with 
an offer of performance only and regulates the position of the parties to the 
contract in the event of the refusal by a promisee of an unobjectionable tender. 

It provides that in such a case the results are that (1) the promisor is not 
responsible for the non-performance; and (2) he does not lose his rights under 

4 HoBBainara v. RakmtmneaBa, 38 C 342. 

5 Ananda Prakcuh Dey v. Lokevdranath Maulik, AIR 1972 Or 269. 

6 Awuipurwmma v. Akkayya. 36 M 644 FB; see also Daidat Ram v. Sayad AbdtU, 
60 PR 1898; Kari v. Jatti, 1 IC 219: see Ponnuaamy v. Thyagaraja, 82 IC 173; 
Maung Nyan V. Po, 44 IC 627; Gulmiran v. Abdul, 78 IC 682; Parbhu v. Ragkuber, 
42 1C 408; Manzur v. MahmudunnisBa, 25 A 155; per contra Ram Chandra v. 
GoBwami, 32 A 164; Barber v. Ramana. 20 M 461, doubted in Sitaram v. Shrtdhar, 
27 B 292, in Akinsa Bibi v. Abdul, 25 M 26; in Shekk Ibrahim v. Rama. 35 M 685; 
and absolutely disapproved in Jagat Tarini v. Naba Gapal, 34 C 305, in HoBBainara 
V. RakamanneBBa, 88 C 342; and in Ramjit v. Khemehand, 28 IC 8. 

7 HoBBOinam v. RahamanneBaa, 38 C 342; Hakim- v. Adwaita, 49 IC 63; Rom v. 
GoBwami, 32 A 164; see Sukklal v. Kanjman, 28 AU 290; Banamali v. Talm, 
66 IC 841; U. Po. v. Latchmanan, 170 IC 96; Shyam v. Jagannath, 1937 A 627; 
Satindra v. Jatindra, 81 CWN 874; Mathra v. Nizam, 68 PR 1917 FB; Manzur v. 
MahmuduumMa, 26 A 156; Syed Abbas v. Mizri, 6 PU 376; per contra Parbhu 
V. JhaJa, 2 Pat U 620. 

8 fr«(2hieiei v. KelsaU, 7 M & W 264, not modified by Powell v. Broadhuret, (1901)2 
Ch 161; see Parbhu v. Raghubdr, 42 IC 408. 

9 y. SieedB; 22 QBD 637: (1886-90) All EB Rep 1021, 

10 U. Pi. V. LutekmaMm, (1987) 1 R 1. 
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the, contract. But the section nowhere provides for tl» case of an acc^ted 
tender, it has no application in such a case. A pajrment, therefore, of ihe 
XRort^age money to one of several co-mortgagees without the consent of the 
others is not a complete discharge of the mortgage d^t.“ The section in fact 
deals only with the case of an offer which has been rejected and not accepted.^* 
The co-heir of a single promisee is not entitled to give a discharge in 
respect of a bond executed to his ancestor, because as between the co-heirs 
the devolution is several. Co-heirs are not joint promisees but heirs of a single 
promisee. Payment, therefore, to one of the co-heirs of a promisee would not 
discharge the promisor from his liability to pay under the bond.^* 


39. Effect of refusal of party to perform promise wholly. — 
When a party to a contract has refused to perform, or disabled 
himself from performing his promise in its entirety^, the proniisee 
may put an end to the contract, unless he has signified by w6rds 
or conduct his acquiescence in its continuance. \ 

lUmtratiorui 

(а) A, a singer, enters into a contract with B, the manager of a theatre, to sing 
at his theatre two nights in every week during the next two months, and B engages 
to pay her 100 rupees for each night’s performance. On the sixth night A wilfully 
absents herself from the theatre. B is at liberty to put an end to the contract. 

(б) A, singer, enters into a contract with B, the manager of a theatre, to 
sing at his theatrre two nights in every week during the next two months, and. B 
engages to pay her at the rate of 100 rupees for each night. On the sixth night A Wil- 
fully absents herself. With the assent of B, A sings on the seventh night. B has 
si^fied his acquiescence in the continuance of the contract, and cannot now put an 
^d to it but is entitled to compensation for the damage sustained by him through A't 
failure to sing on the sixth night. 

1. The section. — ^The section only means to enact what was the law in 
England, and the law here also before the Act was passed, namely, that where 
a party to a contract refuses altogether to perform or is disabled from per- 
forming his part of the contract the other side has a right to put an end to it. 
The rule will be found explained in the note to Cutter v. PowellM Illustra- 
tion (a) is not a happy one. The singer by wilfully absenting herself, though 
on one night only, did, in fact, refuse altogether to perform an integral and 
essential part of her c(mtract. By doing so she put it out of her power to 
perform her contract in its entirety.*® The section applies to executory and 


11 maOtru % Nieam, 41 IC 921 FB. 

m ’’Ifdihra v. Nisem. 41 1C 921 FB; but see -Guhntrem v. Abdul, 78 IG 682. 
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aot executed coutraets.^* It ei^Ues to all such breaehea of <iconteact which 
occur before the expiry of the last date on udiich the contract can he performed 
in whole or in part. It also covers mid includes all earlier breaches, i.e., anti" 
cipatory breaches.^^ The section does not apply to a ease where it is not 
anfficiently shown that the promisee has put an end to the contract The 
case of reciprocal promises is dealt with in S. 54. The section has also no 
application to the case of a mortgage in which an interest in the property 
passes, therefore a defendant cannot rescind a contract of mortgage because 
a plaintiff has failed to pay the full amount of consideration money. The 
subsequent conduct of a promisor is sometimes a ground for the rescission of 
a contract; but it is settled law^* that the failure to perform a promise which 
formed the whole or part of the consideration inducing an executed conveyance 
gives no right of rescission.^ The right to rescind a contract is expressly 
conferred by the Act. A liability to make restitution (see S. 64) attaches to 
the party putting an end to a contract.^ 

A contract may be broken quite as much by repudiation of liability under 
it as by making it impossible to fulfil the terms of the contract.^ “A repudia- 
tion has been defined in different terms; by Xx>rd Selborne, as an absolute 
refusal to perform a contract; by Lord Esher, as a total refusal to perform 
it; by Browen L. J., as a declaration of an intention to treat the obligation 
as altogether at an end. They all come to the same thing, and they amount at 
any rate to this that it must be shown that the parly to the contract made 
quite plain his own intention not to perform the contract”.* The rescission 
of a contract in its ordinary sense means that the parties are relegated to 
their original position in which they were before the contract was made. That 
cannot be where a part of the contract has been performed. Rescission in the 
latter case means that an act occurs which determines the contractual relation- 
ship of the parties. That determination can only therefore be regarded as the 
wrongful repudiation of the contract by one party, accepted by tiie other and 
operating as the determination of the contract from that time.* The fact that 
a party to a contract may, under the section, when the other has refused to 
perform it, put an end to it and sue for compensation for the breach does not 
oblige him to take that course at his peril; he may, if prefers it, sue to recover 


16 Sultan v. Maksad, 1944 P. 3. 
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May debt due to him which hae arisen from his execution of his part of tlie 
contract.^ **Bescissi(m is a voIiti(mal act of the party who is not ipoUty of 
breach of the contract taking advantage of a breach that is complete <m tiM 
part of the ottier party to the contract to exercise the right which the law giwa 
him of terminating the contract. So as soon as one party to a . contract indicates 
that he will not perform it, the other party has right, if he chooses, to sajr 
very well, the contract is at end”.® Where by the conduct of the promisee the 
promisors are prevented from carrying out their part of the promise, the 
promisee cannot complain of breach of agreement by the promisors.^ Where 
directors originally wrongfully gave a notice that they were going to close the 
mills and this was followed by a strike of the labourers, the directors under 
the rules were entitled to close the mills, so that the labourers could not claim 
damages under this section.® The right to rescind a contract may be reserved 
to a party by the contract itself.® But a party will not be allowed to avail 
himself of his own wrong to defeat the contract.’® 

2. In its entirety. — ^An implied repudiation of the whole contractus not 
ordinarily to be inferred from the refusal of part performance of a contract. 
Thus a failure to take delivery of 7 bales has been held not to entitle the 
plaintiff to treat the whole of the remaining contract as cancelled.” But Where 
an agreement between a zeminder and a tenant was that the tenant should 
have a specified area for the purpose of a grove and the tenant does not either 
use a definite ascertainable portion for the purpose or uses a definite portion 
for some other purpose, he commits a breach of his contract, the zeminder is 
entitled to put an end to the contract unless he has acquiesced in the breach.’® 
It is not a mere refusal or omission of one of the contracting parties to do 
something which he ought to do that will justify the other in repudiating the 
contract; but there must be an absolute refusal to perform his part of the 
contract. The real matter for consideration in deciding whether one party is 
set free by the action of the other is whether the acts or conduct of the one 
do or do not amount to an intimation of an intention to abaiuion and altogether 
refuse the performance of the contract. In a contract for the sale of goods 
if the buyer clearly shows his intention not to be bound by and to repudiate 
the contract it amounts to a breach of the contract. If the plaintiffs do not 
accept the repudiation of the other party, they are not absolved from performing 
their part of the contract, at any rate from making a tender.’® In General BUI 
Posting Co. v. Atkinson,'^* it was held that the Court was right in inferring 
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:Uie oootracf and trenting hinaelf as absolved from further performance of it 
on his pfot. But a stipulation by a singer to be in London without fail 6 days 
before the eommeneemmit of his engagement for the purpose of r^earsais did 
not go to the root of the matter, so as to amount to a condition precedent. 
Whether a matter is a condition precedent or not does not depend on its im- 
portance but is to be determined by the intention expressed by the parties.^** 
A contract for the sale of property may be entire,^® or divisible.” If it bo 
entire, the failure of a seller to make out a good title to a part of the property 
may be a sufiicient reason to put an end to the whole contract;^® so also if goods 
delivered be different from those contracted to be bought.^* A clause in a 
bill of lading provides that if the consignee be not ready to receive the goods 
the shipowner will be entitled to place them on the wharf. The consignee arrived 
after a part had been so landed, held, the contract was divisible and unless 
the shipowner was prejudiced, he was bound to deliver the remainder to the 
consignee.*® 

Where the substance of an agreement is that goods should be paid for 
on delivery so that the defendant does not contemplate giving credit, then, if 
the plaintiff says that he will not pay on delivery, the defendant is not obliged 
to go on supplying him.^ A failure to take delivery of one instalment of goods,* 
or to pay for one instalment of goods,® does not amount to a refusal to perform 
the contract and therefore does not justify rescission. In Volkart Bros. v. 
Rutnavelu,* the defendant was held justified in rescinding the contract on failure 
of the plaintiffs to deliver goods in monthly instalments as stipulated. But 
failure to pay for one instalment may entitle the seller to repudiate the contract 
if the conduct of the buyer afford reasonable ground for believing that he 
would be unable to pay for the future instalments and that he had determined to 
abandon the contract.® A contract to deliver 200 tons of manganese ore ‘Svithin 
2 years from date in about equal monthly quantities” imports that the delivery 
of the entire quantity is to be made within 2 years; the words referring to 
monthly deliveries are nothing more than a statement of the times of the 
delivery within those 2 years which, if possible, would be most convenient to 
both parties, so that there is no breach of contract in case of non-delivery 
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«f the goods till the of the 2 years.® When, a lan^wnw sold, to ieo»- 

tractors the right of cctting 5 lakhs of sleepers and the cimtaractors undertoodc 
to cut 15,000 sleepers each month, but they cut 1056 sleepers only in the first 
mon^ and 8432 in the second, the failure of the contractors constituted a breach 
going to the root of the contract which entitled the landowner to determine it.^ In 
Ta/ylor v. (kthes,^ it was held that a buyer could justify his refusal of an offef 
to deliver goods under a contract of sale by proving that if he had not refused, 
the goods when delivered would not have been in accordance with the contract. 
Failure by the plaintiffs to pay for goods which had at first been delivered 
on credit is not a renunciation of the contract or such a refusal as would excuse 
performance of the contract by the other party.® 

It is well established that it is not every breach, but breach of an essential 
term alone, by one party that entitles the other to repudiate the contract, the 
breach of non-essential terms entitles the other to' recover damages only.*® 
Where a contract is a severable one, non-performance by one party bf his 
promise in respect of one portion of the contract will not excuse the other of 
his liabilities under another portion of the contract.^ ^ Where a imrchaseu took 

I bale out of 25 and defaulted in taking another lot of 4 bales, the vendor was 
entitled to consider the contract as at an end.^® Where the author of a book 
gives the publisher only the right to publish and sell without parting with the 
copyright, the right to rendition of account of the sales on which royalties 
are payable exist in the very nature of things. The non-rendition of yearly 
accounts of royalties and the non-payment of royalties which accrues due on 
sales, are breaches of a fundamental obligation as regards payment of royalty 
created by the contract, which entitles the author to treat the contract as dis- 
charged by breach.^® Where the defendant called attention to a serious defect 
in the plaintiff's title, but the plaintiff insisted that he had made out a good 
marketable title, the defendant was entitled to treat this breach as a repudia- 
tion of the contract and to treat the contract as an end.^^ If there is a 
substantial performance of a contract it cannot be put an end to for a trivial 
default. If a party accepts the benefit of a contract he waives his right to 
repudiate it.>® A person who justifies an alleged breach of contract upon one 
ground only, which is found insufiicient, is not for that reason disentitled to 
rely upon other grounds which his rights under the contract entitle him to rely 
upon.^® The repudiation in some cases may be such as to entitle a party to 

6 Mohan v. Bioheshwar, 70 IC 344. 
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treat tiM >o(mtract as at an end.*^ Thus where oat of a total ccmaideration of 
Bs. 699 the mortgagee failed to pay more than Bs. 50 to a prior encunsP^ranoer, 
aa he had contracted to do, the mortgagor was entitled to bring a suit for 
redemption before the specified period.^^ Where there is a substantial defi< 
ciency in the area of properly sold at a Registrar’s sale, the court will rescind 
the sale and not enforce specific performance against the purchaser.^^ Where 
A having failed to take delivery under a contract, B claimed to rescind it and 
another conlract as well, there being no renunciation by A amounting to an 
absolute refusal to perform the contract, B was not entitled to rescind the 
second contract. The idews of English judges serve as useful guides in 
determining what amounts to a refusab^o 

A contract to deliver a cargo of wood of certain lengths is not performed 
by loading other timber in the vessel and measuring and setting apart timber 
answering to the buyer’s order, for a cargo and a parcel of cargo are different 
in terms and may be different in substance.^ Goods cannot be said to correspond 
to the contract description when adulterated with foreign substance (to the 
extent of 35 p.c.) and a seller is not justified in delivering such goods not even 
if there be a stipulation in the contract to take the goods with all faults and 
defects. The buyer may reject the goods. So far as goods have been delivered 
and resold, the buyer is entitled to recover damages and he is not bound to 
take delivery of the part undelivered. A stipulation that each delivery is to be 
treated as a separate contract does not prevent the buyer from treating a breach 
of contract by the seller as a repudiatiton of the entire contract.^ Where 
there is an entire contract to deliver a large quantity of goods consisting of 
distinct parcels within a specified time “by steamer or steamers,’’ the purchaser 
is bound to accept the part of the goods which is shipped in time, though the 
other part may have arrived too late.® The breach of one stipulation in a 
contract does not of itself amount to an entire repudiation of the contract. 
Whatever doubt as to this noay have arisen from a comparison from such cases 
as Withers v. Reynolds*^', Hoare v. Rennie^ has been set at rest by Mersey Steel 
& Iron Co. V. Naylor.^ The question was fully considered by the House of 
Lords in the latter case. The law is now clear that the breach of one stipula- 
tion does not necessarily carry with it even an implication of an intention to 
repudiate the whole contract or to an inference that similar breaches will be 
committed in relation to subsequent deliveries. It may do so if the circum- 
stances lead to such an inference; but the further the i>arties have proceeded 
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in ilie perfomance of the eontract the less likely is it that by tiiie breach «f 
one stipulation by one party he should intend to declare his incapacity to 
perform the contract or his intention not to carry it out. There must be an 
absolute and unqualified repudiation of a contract in order that the person 
repudiating may be sued immediately for the breach of the contract.'^ The 
tests to be applied in such a case are (1) the quantitative ratio which the 
breach bears to the contract as a whole, and (2) the degree of probability 
that such a breach will be repeated.^ There may be clear acceptmice of the 
repudiation of a contract in spite of the locus penitentiae given for its per* 
formance within a short time. Kepudiation of a contract by the defendants 
amounts to a waiver by them of the performance by the plaintiff of the condi- 
tions precedent which would otherwise have been necessary to the enforcement 
by him of the contract. In case of repudiation by way of anticipatory breach, 
the contract is at an end if the repudiation is accepted, thereafter the buyer 
cannot justify refusal of an offer to deliver goods under the contract by pr^ng 
that if he had not refused, the goods, when delivered, would not have bem in 
accordance with the contract.® A buyer who rejects goods on a wrong grdund 
is not thereby precluded from relying on a valid ground which in fact exists.^® 
When defendants refuse to accept the goods delivered two courses are open 
to the plaintiff, either to treat the defendants’ conduct as tantamount to a 
wrongful putting an end to the contract and sue them for the breach or to 
continue the contract. If the contract is kept alive it is done for the benefit 
of both parties.^i If a buyer without any justification cancel his contract, he 
disables himself from setting up any defence which he might otherwise have 
done to an action for damages.'® When a party bound by a contract is entitled 
to cancel it by reason of the breach by the other, notice of cancellation should 
be given to the other party. If no notice be given then it must be deemed 
that the breach was condoned and that the contract was allowed to continue.''* 
In case of an anticipatory breach of contract by an unqualified and positive 
refusal to perform the contract, though its performance is not yet due, the 
injured party may bring his action at once for recovery of damage.'^ 

If one party to a contract repudiate it, the promisee may treat the repudia- 
tion as inoperative and at the end of the period of the contract treat the other 
party as responsible for all the consequences of non-performance, thereby 
keeping the contract alive; or, on the other hand, he may treat the repudiation 
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as a wroagfal patting an end to the contract and may at once bring his ac^on 
as on a breach of it.^ Where B, by his agent, contracted to carry goods for 
A by his ship, but before the date of shipment B wrote to A denying the 
authority of his agent to make the contract, on refusal to perform the contract 
before the time for performance arrived, the shipper had a right to treat Idle 
denial as a breach and he might sue B for the damage caused by such breach.^* 
Sale of a ship in repudiation of a charterparty agreement amounts to breach 
of contract.^7 Where some of the goods to be delivered under an instrument 
are mixed up with others which are defective, the buyer is entitled to reject 
the whole instalment. The seller then may deliver the goods which are good 
as a fresh instalment or may replace the defective ones. If the buyers does 
not state that he is rejecting the instalment because some of the goods delivered 
are bad, but prefers to repudiate the whole contract when time has expired 
and there is no further question of replacement, the buyer cannot for the first 
time complain that the goods are defective. If the seller do not accept the 
repudiation of the contract as regards the remaining instalment he keeps the 
contract alive for the benefit of both parties and preserves the mutual obliga- 
tions of the parties in tact.^^ A party to an executory contract has no right 
before the time for performance arrives to demand of the other whether he 
would fulfil the contract.^* 

3. Disabled from performance. — A contract of service for a fixed period 
between an individual and an insurance company was held to be broken so far 
as the promise to pay a fixed salary was concerned, but the employee was not 
entitled to recover the loss of his commission on the company going into liquida- 
tion before the expiry of the said period,^" for there was no implied obligation 
that the business, whether profitable or not, should be carried on for the benefit 
of the agent and the commission that he might receive.^ If a lessee having 
agreed to discharge a debt of the lessor charged on the demised land fails to 
pay the debt the lessor cannot recover possession, because sec. 39 does not 
authorize a party to a contract who has completely performed his part of the 
contract to cancel it for failure of performance on the other side.® On the 
same ground it has been held that the mortgagor is not entitled to rescind 
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a mortgage after its execution and registration bn the ground that ha has not 
received the full amount of consideration money.* The contrary view^ ignores 
what has been called “the radical distinction between a perfected conveyance 
and a contract”.® Where in a mortgage bond two considerations were stated 
only one of which was held to have been received by the mortgagor, the court 
granted a decree only for the amount received.® Where a vessel chartered 
for carrying cargo was lost close to the port of discharge and a substantial 
part of the cargo was there delivered, there was performance of the contract.’ 
A contract is broken if a party by his own act places himself in a condition 
which prevents him from performing the contract when he may be called upon 
to do so at any time during a certain period.® But a contract to reconvey is 
not repudiated merely because the vendee has transfeiTed the property to a 
third party, because the original vendee by selling the property does not render 
this reconveyance of the property an impossibility.® Where pursuant |to a 
contract delivery of goods was offered, but the buyer ordered only half of them 
to be delivered which was refused, the seller was entitled to rescind the contact 
and the buyer not entitled to recover damages for breach of the contract.’® 
Where the purchaser was to pay the balance of the purchase money wi^in 
a month of approval of title by his solicitor but declined to pay it, in view 
of a threatened suit against the vendor regarding the land, until the disposal of 
the suit, the vendor was entitled to put an end to the contract on the ground 
that the purchaser had refused to perform his part of the contract.’’ If a 
contractor by his own conduct makes it impossible for himself to complete 
a building within the stipulated time the employer is legally entitled to put 
an end to the contract.’* A contract with an undertaker for the removal of 
a dead body is one entire contract, where an essential part of it, viz., taking 
the body to the church cannot be carried out on account of default of the 
undertaker he is not entitled to recover anything on the contract.’* Where 
a road is closed by the municipality for repairs a toll contractor on that road 
is entitled to rescind the contract and to recover damages for breach of the 
implied contract to keep the road open to traffic.’* Where on the failure of a 
toll^llector to pay a kist the District Board gave notice of resale, this was 
a clear indication that the promisee had put an end to the contract. The pro- 
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misee could not tiiereafter extend the time for perfornmnce.^i^ defendants 

agreed to deli^ goods to the plaintiffs at Bombay and the plaintiffs undertocdc 
to secure a priority certificate, on the plaintiffs’ failure to secure it, the defen- 
dants were absolved from their liability for the performance of the contract.^^, 
“Where a condition in a contract that notice should be given of the arrival of 
the goods by a particular ship is not an essential part of the contract, failure 

to give such notice or a mistake in. the notice given is not a breach of the 

contract entitling one party to avoid it for that reason”.^^ Where it was agreed 
between the parties that the plaintiff should abolish her bazar and the defendant 
should pay her annually Rs. 25 in lieu of her income from the bazar, and so 
long as the payment was continued the plaintiff undertook not to establish a 
bazar in the neighbourhood but she sold the site of the bazar, she was not 
entitled to any further payment, as she made it impossible to secure the fulfilment 
of the condition by parting with the land.** A defendant contracting with the 
plaintiff to supply him for a period of 12 months as much flour as may be turned 
from the defendant’s mill at a certain rate and to sell to nobody else does not 
bind himself to produce any stated quantity at all.*® An intending vendor can 
repudiate a contract for sale of land if he finds that the purchaser has regarded 
the contract as at an end or that a reasonable time has elapsed beyond which it 
was not right for the former to do nothing and sit down,*® 

4. Promisee may put an end to the contract.— -When a party to a contract 
purports to rescind it three courses are open to the other party. He can accept 
the position and so fulfil the requirements of the section. He can also act upon 
the re.scis8ion by going into the open market and purchasing his requirements; 
in either case he can sue the defendants for damages, the damages being calcu- 
lated at the future date, on which the requirements will arise. If he do not 
adopt either of these alternatives he can igrnore the repudiation and treat the 
contract as still subsisting, but if he do so it must inure for the benefit of 
both sides and S. 48 will apply. If he does not adopt either of the courses 
whereby he may put an end to the contract, he must inform the defendants of 
his requirements as they arise, so as to enable them, if they wish, to repent 
and to carry out their contracts so far as it affects the remaining instalments.* 
As has been said, a party may treat a contract as at an end (though not bound 
to do so), except for the purpose of bringing suit to recover damages for breach 
of contract, on receiving an intimation that the other party does not intend 
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to peiffttm his obligation under the contract. The first party* howevwr, is not 
bound to accept the other paiiy's repudiation of the contract nor to (elect to) 
treat the contract as at end.^ Where the contract is not treated as at an end, 
if it be an entire contract to deliver a quantity of goods, consisting of distinct 
parcels, within a specified time, and the seller delivers a part, he cannot, before 
the expiration of that time, sue for the price of the part delivered, because the 
purchaser may yet return the part delivered. But if he retains the part delivered 
after the seller has failed in performing his contract, the latter may recover 
the value of the goods delivered.^ 

Where a charterer refused to perform his part of the contract and tiie 
owners did not at once accede to and act upon the repudiation as they might 
have done, but treated the contract as still subsisting, the contract was kept 
alive for the benefit of both parties.^ The meaning of the word “being kept 
alive for the benefit of both parties” will be understood from the following ca^. 
Where a ship proceeded under a charterparty agreement to Odessa, but tne 
charterer refcsed to place any cargo on board and asked the master of the vessel 
to go away, but the latter insisted on having a cargo, ultimately the ship saile^ 
away without a cargo, but within the period allowed for loading a war was 
declared, so that the performance of the contract became legally impos8ible\ 
before a breach by non-performance had occurred, held, the charterer was dis- 
charged as the renunciation of the contract by him had not been accepted by 
the master of the vessel." Refusal to perform unretracted up to the time of 
performance is a breach of the contract." So long as the repudiation remains 
unretracted the other party may, at any time prior to the date fixed for perform- 
ance, acquiesce in the repudiation and by so doing terminate the contract.*^ 

5. Anticipatory breach. — When there has been a repudiation of a con- 
tract by the plaintiff and its acceptance by the defendant, there arises, what is 
known as an anticipatory breach of the contract which gives the defendant the 
right to treat the contract as having been wrongfully terminated and to sue, if 
he thinks fit, for damages for such breach. An anticipatory breach of a contract 
is a breach before time has arrived for performance and is a matter of intention, 
the intention of one party to break the contract must be acted upon by the 
other party before the contract can be put an end to." In the case of forward 
contracts for sale the breach may occur before the time for the delivery of 
tl» goods has arrived. If the buyer gives notice that he will not take delivery or 
disable himself entirely from performing his part of the contract, this is an 
anticipatory breach which entitles the seller to rescind. When the seller has 
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xeaeinded he need not wait for the date of delivery bat may stte at onee.* An 
«leeti<m imoe made is finaL Damages for breach are to be assessed from the 
date of election to rescind. A contract cannot be detennined by one side alone 
except by perfomance.^*’ Where an assurance is given by the owners of a vessel 
that they honestly expect on reasonable grounds that the vessel would be ready 
to load on a specified date, but the charterers discover the falsity of the owners’ 
assurance they are entitled to terminate charter forthwith that is, before tite 
specified date.^^ 

6. Contract of service. — ^An employer is entitled to dismiss his servant 
or agent from service during the term notwithstanding a stipulation to employ 
him for a fixed number of years, if his connection raises a reasonable apprehen- 
sion of injury to the reputation of the employer. Innumerable other circum- 
stances may justify such dismissal,^^ but not the unprofitable nature of the 
master’s business,** Ordinarily, however, such a stipulation excludes any impli- 
cation of a power to dismiss at pleasure,*^ unless the master shows that the 
discharged servant had an opportunity of other employment, but refused to avail 
himself of it.** The right to dismiss a servant of the crown at will and pleasure 
still exists, even though there is included in the contract of service an express 
term to the contrary.** A contract to engage him for a fixed term, in the 
absence of a statute, is void. If there be no power of suspension the servant 
may claim damages for suspension.*^ A servant suing for damages must show 
that he enjoyed some peculiar privilege.** See as to the tenure of a servant 
appointed by the government.** Mere extension to employees in a temporary 
establishment of certain privileges regarding pension and leave does not make 
them permanent employees.*® Under S. 96-B of the Government of India Act 
1915 and 1919 the dismissal of a person by an authority subordinate to the one 
who appointed him is inoperative.* A contract of service is continuing in its 
nature, its continuance and the obligation under it can only be terminated in 
certain defined modes. Mere resignation is not enough unless it be asi^nted 
to or unless it complies with those terms which the law implies or the prior 
agreement of the parties may permit. The plaintiff by absenting from his 
duties does not determine the contract, it only gives the employer the right to 

9 Re Jivanji, 19 IC 653, on app 27 IC 102; (xontae Gram Co.. Ine. v. H, M. F. 
Faure Fairolough Ltd. v. Bunge Corpn., (1967)2 All ES 355 HL. 

10 Imam v. Rani, 1987 N 289. 
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12 Boulton Broe. v. New Victoria SfiUe, 119 IC 887. 

18 Mima v. Sona, 1988 M 672. 

14 ReiUv V. King. 1934 AC 176; (1983) AH EB Rep 179. 

15 Muna v. Sona. 1938 M 672. 

16 Denning v. Secretory of State, 37 TER 138, relied an in Jamrn v. Seervtarg of 
StaU. 16 Lah 1017. 

17 Seerotarg of State v. Surondra, 19% G 758. 
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detemiao the service. Where the plaintiff on the 6th of May intimated hi» 
intention not to perform the services to which he was bound, and the company 
by a letter dated the 18th dismissed him from service, there was an anticipatory 
toe^h which entitled the employer to determine the contract by dismissing the> 
plaintiff.^ Where a contract of service is for a definite period, and during the 
employment the servant is absent for definite period, but performs his master’s 
duties, and the master does not elect to dismiss the servant, he is liable to pay 
the agreed wages for the full period,® unless the discharged servant had oppor- 
tunities of other employment but failed to avail himself of them. Employer 
cannot put an end to the employment because he finds his business to be not 
profitable or because he could get somebody else at a small salary.* When a 
Mrvant getting fixed monthly or yearly wages leaves his employment wrongfully 
in the course of a current month or year,® or is rightfully discharged,® he is 
not entitled to wages for the number of days he had actually served durii^ 
that month or year. But when the master discharges him, whether on accouM 
of his negligence or non-performance of his duty, he is entitled to the wageb 
for the period upto the time of his discharge without any deduction.'^ An 
employee who had contracted to forfeit all arrears of wages in default of giving'. 
15 days’ notice before leaving service was held to forfeit all arrears of wages' 
on leaving the service without giving the required notice.® When a servant 
whose wages are due periodically {e.g., monthly) leaves service without legal 
justification or without proper notice, he is not entitled to be paid for the portion 
of the time during which he served since the last periodical payment.® A master 
claiming to retain a part of wages due to a servant can only claim it as set-off 
or damages.!® The master is also entitled to recover damages from the servant 
for the worry and labour caused by the sudden absence of the servant.!' A 
TOrront engaged at a daily rate, but paid at the end of each month according 
to the num^r of days on which he has worked, is not a monthly servant. If he 
leaves service in the middle of a month he is entitled to his wages for the 
number of days he has worked.'* See S. 212 Note 1. 

7.^ Insolvency of a party. When the buyer has become insolvent and 
the price of previous instalments of goods remains due, neither non-payment 
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of the instahnents nor insolvency entitles the seller to rescind the contract, 
although he may refuse to deliver the goods till the arrears and the price of 
future instalments have been tendered to him.^^ It is only when the insolvency 
of a paity is declared or notified to the other, so that it can be inferred that 
there is no intention on his part to perform the contract, that the other is 
absolved from performance.'^ Upon the bankruptcy of a party to a contract 
being notified to the other, the trustee in bankruptcy has the right to elect 
to fulfil the contract; if he does not, the other party is entitled to treat tho 
contract as broken without making any tender of the goods to the trustee and 
the damages are the difference between the contract price and the price obtained 
on resale.'® • The effect of a company going into liquidation on a contract entered 
into by the company before liquidation is the same as when a party to a contract 
becomes insolvent, namely, to put the trustee in place of the insolvent. 
Insolvency alone does not entitle the other party to treat the contract as broken.'® 
A declaration by the purchaser that he is carrying on the business at a loss 
and is short of working capital does not justify the vendor to refuse to deliver 
goods except on cash payment as it does not amount to a notice of insolvency. 
The declaration of insolvency must be such as to negative an intention on the 
part of the purchaser to pay for the goods.'^f 

8. Waiver. — In order that there may be a waiver the promisee by his 
act or conduct must lead the other party to suppose that he did not intend to 
treat the contract for the future as at an end on account of the failure to perform 
the condition precedent but that it was still open for further performance.'® 
A delay of 2 years and 5 months in instituting a suit for specific performance 
of a contract to sell land was held not to be in any way instrumental in leading 
the vendor to infer abandonment or waiver, so as to debar the intending pur- 
chaser from asserting his rights to enforce the contract.'* Mere acceptance 
of a reduced rent by the landlord for a number of years does not deprive him 
of his right to claim rent at the stipulated rate. The principle of waiver must 
be strictly construed and should not extend to cases where the circumstances 
are not clear and conclusive.** The condcct of the defendants in not repudiat- 
ing a contract which had been broken, but merely intimating that they would 
claim damages for the breach of the contract and allowing the plaintiff to 
continue to perform his part of the contract, amounts to a waiver of their 
right to repudiate the contract, to an “acquiescence in its continuance” under 
the terms of the section.' A purchaser may waive his right to have a good 
title made out by the vendor by going on with the agreement after he has full 
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tbat he is not to expect a good title.* A breach of -warranty may be 
impliedly waived, aa has been said in Samuel v. Dumaefi “A right my be 
i?aived either by express words or by conduct inconsistent with the continuance 
of Ihe right”.* The mere omission to claim interest for past years from a 
tenant cannot amount to a waiver of the landlord's right to claim interest at 
the stipulated rate.® Waiver depends upon evidence of fact.® The onus of 
proving waiver is on the person who alleges it;'^ waiver must be an intentional 
act with knowledge.® As pointed out in Duke of Leeds v. Amherst,^ there is 
a distinction between a case where the alleged acquiescence occuw while the 
act acquiesced in is in progress and where the acquiescence takes place after 
the act is completed. An agreement once waived cannot be enforced.^* Waiver 
is contractual and may constitute a cause of action. It is an agreement to 
release or not to assert a right. Therefore, whenever, a waiver is pleaded, 
it should be shown by the party pleading the same that there was an agreemeiA 
between them that the person wavering a particular right should not pre® 
that right in future in consideration of some compromise from some othea 

person.^^ \ 

\ 

By whom Contracts must be performed 


40. Person by whom promise is to be performed.“If it 
appears from the nature of the case that it was the intention of 
the parties to any contract that any promise contained in it 
should be performed by the promisor himself, such promise must 
be performed by the promisor. In other cases, the promisor or 
his representatives may employ a competent person to 
perform it. 


Illustrations 

<a) A prcmtises to pay B a sum of money. A may perform this promise, either 
by personally paying the money to S or by causing it to be paid to B by another; and, 
if A dies before the time appointed for pasrment, his representatives must perform 
the promise, or employ some proper person to do so. 

(b) A promisee to paint a picture for B. A must perform this promise personally. 

dontracts to be perforated by the promisor himself. — ^Where goods are 
ordered of a particular manufacture: another, who has succeeded to his business, 
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eanaot execute tiw order so as to bind tbe customer^ inrbo has, not bwn made 
swiu% of the transfer of the business, to accept the goods. The latter is entitled 
to refuse to deal with any other than tiie manufacturer irhose goods he int^ded 
to buy.^^ Similarly, a contract of service is determined on the death of a 
partner as the contract is made with reference to the existing partnership 
business, and the business after the death of one partner might be a vrholly 
different one and much less lucrative to the plaintiff.^’ 

There is a class of contracts in which a person binds himself to do 
something which requires to be performed by him in iwrson, e.g., promises 
to marry, to serve for a certain time, to write a book, to paint a picture. Such 
a contract may be absolute in its terms yet there is in it an implied covenant 
of the possibility of performance of the contract.^* In order {to ascertain 
whether any and what term should be implied in a written contract the guiding 
principle is the presumed intention of the parties. The implication which the 
law draws from what must obviously have been the intention of the parties, 
the law draws with the object of giving efficacy to the transaction and prevent- 
ing such a failure of consideration as cannot have been within the contemplation 
of either side.^® A contract for remuneration for work done by a person is 
determined by his death, but the right to remuneration survives to his 
executors.}® In respect of a purely personal contract the right to sue does 
not enure in favour of the executors.}^ A contract by a jockey to ride the 
horses of an owner is dissolved by the death of either party. Where a contract 
is terminated by some contingency which renders it impossible of further per- 
formance and that contingency has not been provided for by any special 
stipulation in the contract, the contract is avoided from that date. That does 
not mean that it is avoided ab initio, it does not mean that rights which have 
already accrued under it are not enforceable, but it means that as from that 
date no claim can be maintained in respect of rights which only accrued after 
the dissolution of the contract. The case of dissolution of a contract by the 
death of one of the parties is simply one illcstration of many conditions of 
impossibility under which a contract may be dissolved.^® Where a father enters 
into a contract to keep his boy in a particular school he is excused from per- 
formance if in consequence of the illness of his son he be unable to perform 
the contract.}® A party entering into a contract for personal service, e.g., to 
sing at a theatre, is excused from performance by illness. The contract in 
such a case is not absolute but conditional upon the party being well enou^ 
to carry out his promise.®® The illustrations indicate the class of contracts 
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ii^iiieli tiH» l<%al xvpf^sentatiYes of a dead man cannot be asked to peTfofm, 
e.0., ^Minting a picture, and the class which a legal representative must 
perform, e.g., the pasrment of the balance of the purchase money.^ 

Contracts not personaL — Much work is contracted for which it is knowh 
can only be executed by means of sub-contracts; much is contracted for as to 
which it is indifferent to the party by whom it is done, whether it is done by 
the immediate parties to the contract or by someone on his behalf.* In the 
absence of any intention of the parties to the contrary the legal representatives 
have a right to require performance of and are bound by the promise of the 
deceased.* Where plaintiffs, a troupe of music hall artistes, entered into a 
contract. with a company to give two series of performances, the personnel of the 
company' was not known to the plaintiffs, and shortly after one of the partners 
of the company died, the contract was not thereby put an end to. The principle 
of law is that it must be determined in each case whether the obligation whi<|ih 
it is sought to enforce depended upon the personal conduct of the deceased 
party.* 


41 . Effect of accepting performance from third person. — 
When a promisee accepts performance of the promise from a 
third person, he cannot afterwards enforce it against the 
promisor. 

The section. — ^The law as enacted in the section has been adopted from 
the Homan law and is a departure from the early English law on the point. 
In England a payment made by a third party without the authority of the debtor 
was held inoperative to discharge the latter. In Cook v. Lister,’^ this doctrine 
was assailed and the Indian rule was presumably based on the observations 
in that case. Modern English opinion seems however to agree with the law as 
contained in the section. What is required by the section is actual performance 
and not a substituted promise. According to the section performance by a 
stranger accepted by the promisee produces the result of discharging the 
promisor,' although the latter has never authorised nor ratified the act of the 
third party.* Where A owes a large sum money to B, and C offers to pay B 
a lesser sum in full satisfaction of B’s claim, B cannot recover balance from 
A after receiving payment in full satisfaction from The section applies 
only where a contract has been in fact performed by some person other than 
the person bound thereby and not where there has been an infructuous attempt 
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«l perfonnance.* 1& order that a detrtw majr be dueherfed by^e payment made 
by a third person it must be made and accepted in reference to the debt and 
on behalf of the (tebtor. The c^er and acceptance of a voluntary debt does 
not discharge the debtor.^ If a stranger pays a debt the creditor may refuse 
to credit it on the debtor’s account, tiben the stranger may sue to recover the 
money.^^ A vendor who receives payment from a pre-emptor has his claim 
against the vendee satisfied to that extent.^^ 

42. Devolution of joint liabilities.— When two or more 
persons have made a joint promise, then unless a contrarjr inten- 
tion appears by the contract, all such persons, during their joint 
lives, and after the death of anjr of them, his representative 
jointly with the survivor, or survivors, and after the death of 
the last survivor, the representatives of all jointly, must fulfil 
the promise. 

The section. — This section varies the common law rule as to the effect 
and devolution of liabilities under joint contracts. “The principal object of 
the present section is to establish the rule applied by courts of equity when 
partnership assets have to be administered on the death of one of the partners 
and to abolish the common law rule of survivorihip. According to the section, 
the liability in respect of a joint debt is, for the purpose of any claim made 
after the death of one of the joint debtors, in no way different from the liability 
in respect of a joint and several debt’’.^* The ordinary rule in English law is 
that if the liability is joint and several, the executor of a deceased contractor 
is liable along with the surviving contractors, but if it be joint, the surviving 
contractor or contractors alone is or are liable.^* The rule of survivorship 
among joint tenants (as is applicable, e.g., under the Agra Tenancy Act) is 
modified by this section and S. 46 which put the representative of the deceased 
joint tenant in his place so long as there is such a representative. On failure 
of such a representative the rule of survivorship among joint tenants applies. 
The rule laid down in these two sections does not override any si)ecial rule 
contained in any enactment in force in British India.^^ Under the section all 
joint promisors are liable to fulfil the contract. The promisee may compel 
any one or more of joint promisors to perform the whole of the promise. One 
of the joint promisors performing the promise is entitled to contribution.^<^ 
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XNITareBt idiids of prenbes^A promise bjr more tlum one persmi may 
be a joint promise or a joint and several promise or eeveral promvws. **Ey 
the law of Engrland, where several persons make a joint ctmtraet, each is liable 
for the whole, although the contract be joint,*’ (see S. 48). When two or more 
are jointly bound, although neither of them is bound by hims^, yet neither 
of them can say, that the bond is not his deed, each of them is bound in the 
whole. The defendant, when sued alone, cannot say that he did not promise. 
Proof of a joint contract is sufficient to sustain an allegation that one con- 
tracted.^^ A joint and several note, however, of A and B, though on one piece 
of parchment or paper, is in effect, three notes — ^the joint note of A and B, 
the several note of A and the several note of B. Thus, to a debt due from the 
defendant to the plaintiff the former may set off the latter’s joint and several 
promissory note payable to the former.” 

No particular words are necessary to constitute a covenant of either k^d, 
that is to say, either joint or several. In considering that question the court 
has to look at and consider the whole instrument. “If two persons covenant 
generally for themselves, without any words of severance, or that they or oW 
of them shall do such a thing, a joint charge is created’’.^^ WHiere parti^ 
mean to render themselves liable separately and not jointly the contract is 
several. There have been cases where words which would appear to have that 
effect, e.g., the word “several” in a contract, have been held to constitute a 
joint contract.^* The question whether a contract is joint or several must be 
determined by a careful scrutiny of the language used, giving to that language 
its natural grammatical meaning. Where parties bind themselves jointly and 
severally by the use of any appropriate words the liability is joint and several.><f 

There is a distinction between a promise by two or more persons to 
perform an act and a promise to two or more persons to perform an act. A 
promise by two or more persons is a promise that they or some or one of them 
will perform it^; but a promise to two or more persons to perform an act is 
not a promise to some or one of them but a promise to all of them to perform 
it.‘ In the former case the entire promise may be performed by one. In the 
latter case the entire promise cannot be enforced by one. A right may belong 
to two or more individuals severally or jointly but not jointly and severally.* 
The question whether a contract is joint or several or joint and several is a 
question of construction of the parties to be determined by considering not 
only the language but also the interests and relations of the parties.^ 
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4!f. A|^ out joint may be cpinpeBed to 

perform.— when two or more persons make a jomt promise, 
the promisee may, in the absence of express a^eement to the 
contt^ry, compel any [one or more]® of such joint promisors to 
perform the whole of the promise. 

Eadi promisor may compel contribution. — Each of two or 
more joint promisors may compel every other joint promisor to 
contribute equally with himself to the performance of the 
promise, unless a contrary intention appears from the contract. 

Sharing of loss by default in contribution. — ^If any one of 
two or more joint promisors makes default in such contribution, 
the remaining joint promisors must bear the loss arising from 
such default in equal shares. 

Explanation . — Nothing in this section shall prevent a surety 
from recovering from his principal payments made by the surety 
on behalf of the principal, or entitle the principal to recover 
anything from the surety on account of payments made by the 
principal. 


llluetrationa 

(o) A, B and C jointly promise to pay D 3,000 rupees. D may compel either 
A or B OT C to pay him 3,000 rupees. 

(6) A, B and C jointly promise to pay D the sum of 3,000 rupees. C is cmn* 
polled to pay the whole. A is insolvent, but his assets are sufficient to pay one-half 
of his debts, C is entitled to receive 600 rupees from A's estate, and 1,260 rupees 
from B. 

(c) A, B and C are under a joint promise to pay D 3,000 rupees. C is unalde 
to pay anything, and A is compelled to pay the whole. A is entitled to receive l,6i00 
rupees from B. 

(d) A, B and C are under a joint promise to pay D 3,000 rupees, A and B 
being only sureties for C. C fails to pay. A and B are comi>elled to pay the whole 
sum. They are entitled to recover it from C. 

1. The section. — The section is one of the series of sections materially 
altering the rules of English common law as to the devolution of the benefit 
of and of the liability under joint contracts. The English rule corresponding 
to that laid down in the section is that “all joint contractors must be sued 
jointly for a breach of contract.” Under this section a promisee may at his 
option sue one or more of the joint promisors and the rule applies to the 
case of the members of a partnership firm. The promisee can setect those 
partnm's against whom he wishes to proceed, allowing his right of suit agaii^t 
such aa he does not make defendants to be barred. The rights of the parsers, 
the joint promisors, inter ae, are saved by a later clause of the section. Great 
inconvenlenee may result from Gie implication of S. to partners. But the 
words of the two sectiims are not identical; it would be an unsound principle 

H . StAetitated for the original wmrd by s. 2 and Sdi. II of Amending Act, 
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Against aU.’^ Beceipt by one ccMissignee of his ovha share of a mortgage Ocht 
is not receipt on behalf of the others.^ Promise made jointly by one or more 
naembers of an unincorporated association can be sued upon by the prmniseeJ 
> Both Section 43 of the Contract Act and Section 82 of the Transfer of 
Property Act deal with the question of contribution. Section 43 deals with 
contracts generally, while Section 82 applies to mortgages. Where the right of 
contribution arises out of a mortgage, Section 82 must exclude Section 43, for 
a special law dealing with a particular matter always excludes the general law 
relating to the same.^ 

2. Different suits. — In some old cases it was laid down that the section 

not enable a promisee to sue one or more of his joint promisors severally 
in two or more suits; in other words, to change a joint liability into a several 
one at the option of the promisee.* In subsequent cases however this view of a 
single obligation which can be enforced once only has not found support, lit 
has been pointed out that the effect of the section being to exclude the right 
of a joint contractor to be sued along with his co-contractor, the rule laid down 
in King v. Hoorei® is no longer applicable to cases arising in India, so that p 
judgment obtained against some only of the joint contractors and remainin|^ 
unsatisfied is no bar to a second suit on the contract against the other joint 
contractors.!! Omission in a previous suit against one of several joint pro- 
misors of a part of the cause of action is not a bar to a subsequent suit against 
another joint promisor for the balance so omitted.!* a. suit against one joint 
promisor, therefore, cannot in any way affect the rights against the other pro- 
misors. But a demand upon a joint promisor cannot be deemed to be a demand 
upon any of the other joint promisors.!* It has been pointed out in Re VaUibhai^*; 
that there is some difference of opinion among different High Courts as to 
the effect of a decree obtained against one co-promisor only on the promisee’s 
right to proceed by a separate suit against the other co-promisors. The earlier 
decisions in Calcutta and Madras adopted the rule in King v. Hoare^^ and held 
that a decree against one was a bar to a subsequent suit against the other. 
The Allahabad High Court has held!® that where the obligation is not joint 
but is joint and several, the doctrine that a judgment debt is merged in a 


3 Nathuaa v. Muhadeo, 1933 N 324. 

6 Kvndm v. S. of S„ 1939 O 240. 

7 Pairo t. SubudM, 1949 P. 184. 

8 Kodar Lai v. Hari Lai, AIB 1962 SC 47. 

9 Hemendro v. Rajendro, 3 C 353; Gumsami v. Samurti, 6 M 37; ShivbU v. Birdie 
■ dhand, 19 Bom LB 370. 380; Markandrai v. Virondrarai, 19 Bom LB 837, 843. 

lb 18 M A W 490 and in Kendall v. Hamilton, 4 AC 604: (1874*^) All BB Bep 982; 
see Beckett Ramedale. 31 Ch D 177: (1881-86) All BB Bep 981. 

11 Muhammad v. Badke Ram, 20 A 307; Diek v. Dhunfi, 26 B 878', 383. 

12 Ramcmiulu v. Aramtmuda, 33 M 817, cited in MoidUfhdni v. CktHdg, 89 M 648; 


I*. PMM^nUdma v. Medhadtriehma, AIB 1970 Mad 387, 341. 

18' ' 168 IC 

14 85 Bom LB see also National P. Co. v. PofaOal, Ml Bisni LB 810. 

15 13M*W 494. 

18 '■ Jlinkfmmad v. Badbe, 20 A 'SOf.' ■ ■ ' 
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iu^^ent against one debiw does not apply and if such a judgment remains un> 
satisfied it is no bar to a suit against the other. A different view has been 
adopted by the Bombay High Court.^* The ^rlier Madras decisions have not 
bera followed in subsequent cases in the same High Court.^^ It seems, therefore, 
safe to conclude that a judgment against one joint and several promisor is no 
bar to a subsequent suit on the contract against the other.^* 

3. Suits against partners and tenants. — ^It follows that it is not incum- 
bent on a person dealing with partners to make them all parties. He is at 
liberty to sue any one partner that he may choose.®® Where the partners of a 
firm are jointly and severally liable one of them may be called upon to liquidate 
the whole debt.^ A partner making an advance to a firm is not only a promisee 
of the firm but is also one of the joint promisors to himself, and under the 
section he can call upon each of the other joint promisors to contribute equally 
to the payment to be made to himself as promisee.® O. 15, r. 2 of the Civil 
Procedure Code gives the court absolute discretion either on application or suo 
motu to dismiss or add parties. In an action commenced against several joint 
debtors judgment recovered against one of them who admits the claim does not 
bar the further prosecution of the suit against the others.® Under the Englisn 
common law the liability of parties is considered to be joint, and if a creditor 
of a firm obtains judgment in an action brought against only one of its partners, 
ne loses his remedy against the other partners when he recovers judgment, even 
though the judgment remains unsatisfied. The section, however, makes the 
liabilities of all joint contractors joint and several and allows a promisee to sue 
one or more of the several joint promisors as he chooses and excludes the right 
of one of them to be sued along with his copromisor. There is a difference be- 
tween a joint liability and a joint and several liability. In the case of a joint 
promise the obligation is single and entire and is extinguished by a judgment 
and decree in a suit against any of the joint promisors. In the case of a joint 
and several promise the position is different. The creditor in that case has 
as many joint causes of action as there are co-promisors and can bring as many 
actions as there are copromisors. The section applies to partners as well as to 
other contractors.* In a suit brought upon a contract made by a partnership 
firm, the plaintiff may select as defendants those partners of the firm against 
whom he wishes to proceed,® the non- joinder of a copromisor is no ground of 
defence to such a suit.® A plaintiff cannot ask for a decree against a firm if 


17 ShivUd V. Birdiehand. 19 Bom LB 870; Markandrui v. Virendrai, 19 Bom LB 887. 

18 Ramanjulu v. Aramtmudy, 88 M 817; Moolehwnd v. Alwar, 89 M 648. 

19 Re Vattibhai, 35 Bran LB 881; National P. Co. v. Popatlal, 88 Bom LB 610. 

20 Narayan v. Lakshmana. 21 M 266; Appa v. Ram. 63 B 652, 667; MvAmumd v. 
Saadud Din, 9 lish 214; Jay Lai v. Shib Lai, 87 PB 1902. 

1 lAquida/tor Union Bank v. Gobind, Tl IC 388. 

2 Qonind v. Gajraj, 64 IC 188. 

8 Dick V. Dhvnji. 26 B 878. 

4 MoiUttl V. GheRdbhai, 17 B 8, per contra Lakthnntkankar v. ytaknuraiit, 24 B 77, 
re/d. to in Be 05 Bom LB 881. 


8 LufOmidM V. Pur0Mtam. 6 B 700, 

8 JngbU v. Shib 87 PK 1902, re/d. to. in v. 
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Acnne of its partners have been sued in tbeir individual and private capaclifor.’ 
Hie liability of tenants under this section to pay rent is Joint and several; the 
Umdlord is entitled to bring a suit against one of them and realise the wlmle 
rent from him.8 But in order that the decree and the sale in execution of it 
may have the important consequences described in Chapter 14 of the Ben^ 
Tenancy Act, ordinarily all the tenants of a holding are necessaiy parties ^ ^ ® 
8uii» The section speaks of two or a more persons making a joint promise, it 
tan have no application where parties become jointly interested by operation 
of law in a contract made by a single person. Thus in a suit by a landlord 
against the heirs of the original tenant a decree cannot be passed against one 
of the heirs only for the entire claim as it is not the case of a joint contract.^ 
Where cotenants have promised to pay rent to the landlord, any of the co- 
promisors may be compelled to carry out the whole contract. The landlor^ on 
buying up the interest of one of the cotenants, is not entitled to sue the o^ers 
for payment of rent for he cannot compel them to do what he himself is bound 
to do.ii \ 

4. Contribution.— ‘Contribution’ signifies payment by each of the parties 
interested of his share in any common liability. Mutuality is thus the test of 
contribution.^^ The right of contribution comes in equity by the payment in 
discharge of a common burden and has no existence whatever, inchoate or com- 
plete, till the payment is made. The right of each joint promisor to compel 
every other joint promisor to contribute equally with himself to the performance 
of the promise is unaffected by the mode in which the promisee exercises or 
fails to exercise his right (i) to compel all the joint promisors to fulfil the 
promise (S. 42), or (w) to compel any one of them to do so (S. 43), or (tii) 
to release one without discharging the other or others. Thus an express release 
by the promisee cannot affect the right of a joint promisor, nor will an exonera- 
tion by the promisee on the ground of limitation affect the joint promisors 
liability to contribute. The right to sue for contribution arises only on payment. 
A promisee is entitled to realise the entire sum due to him from all the pro- 
misors, or any one of them, including one who is only a surety. Contribution 
from such surety can be levied by any one of the promisors only for the excess 
amount (over and above his share) which he would have had to pay to absolve 
Tiitwaoif from liability to the original promisee. If one of the parties liable 
to contribute did not or could not pay his proportion, that amount has to be 
levied between tiie other contributories only in the proportion of the benefit 
which each of them has received at the time of the original contract and not 


7 Ram v. Munahi. 81 IC 209. 

8 Nirdoah v. Jaharia, 20 CU 492; lAwngaUme y. Faraz, 27 IC 94; Raghtmath v. 
SaiMwar, 7 Pat 868, 861; Jagan v. BrojevOra, 68 C 197 PB; Manbodh v. Jaawant, 

17 Pat 662. 

'.,,8 v. Tfigwia, 17 CWN 888; Lalit v. Ho/ran, 36 IC 248. 

. 10 '"Saheid v. Kriaham, 24 CLJ 871. 

■ il V. Kameshwiirf 166 IC 862. 

its V. Krialma, 24 ^C 259 cited ia Radhaahvam v. Ananga., 151 IC 628; Halsbury. 

. ^ edn Vol 9, Fares 664r669. 
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in e^pilkl proportion.^* According to English laifr the fact that a debt is a judg- 
iheht debt 'makes no difference, a release in favour of one Judgment debtor 
operates in favour of others ; but in this country a release by a decreeholder of 
some of the Joint judgment debtors from liability under the decree does not 
operate as a release of other judgment debtors from their liabilities.^* The 
principle of the doctrine of contribution between sureties has been thus stated:^* 
‘The principle established in the case of Bering v. Earl of Winchelaea^^ is 
universal that the right and duty of contribution is founded in doctrines of 
equity; it does not depend upon contract. If several persons are indebted, and 
one makes the payment, the creditor is bound in conscience, if not by contract, 
to give to the party paying the debt all his remedies against the other debtors. 
The cases of average in equity rest upon the same principle. It would be against 
equity for the creditor to exact or receive payment from one and to permit, 
or by his conduct to cause, the other debtors to be exempt from payment. He 
is bound, seldom by contract but always in conscience, as far as he is able, to 
put the party paying the debt upon the same footing with those who are equally 
bound.” Again, it has been pointed out that the right of contribution has its 
foundation and is controlled by the principles of justice, equity and good oon> 
science. It does not arise from contract, although it has sometimes been based 
on the theory of an implied contract, for contribution is supposed to exist be- 
tween parties joinly liable ex contractu. Every joint debtor who has been 
compelled to pay more than hLs own share of the common debt has the right 
of contribution from each of his codebtors. The principle is that one who has 
discharged a common liability can recover from his co-obligors only for the 
excess that he has paid over his share and each co-obligor is liable to contribute 
only in proportion to his share of the common debt or obligation. It is not 
necessary that the debt should have been satisfied by the plaintiff, but he must 
establish that he has paid more than his share of the joint liability.’^ A person 
bound to contribute to cost of repair of a tank is not liable to contribute to the 
cost incurred for protection of a railway line going near the tank.’" A claim by way 
of contribution for a valid and bona fide payment made by a vendor lies against 
the co-vendors, a claim need not be based on their consent or acquiescence. i* 
If the plaintiff and the defendant borrow money and the plaintiff repay the 
entire amount to the creditor he is entitled to contribution from the defen- 

13 Abraham v. Rapkial, 89 M 288, 292 see Ram v. Neerbhoy, 11 BLR 76. before 
the Act; Narendra v. Pashupati, 1949 C 242, Padmanabha v. Keshava, 1951 M 
289: (1950)2 MU 438. 

14 Moolchand v. Chetty, 39 M 548. 

15 1 W & TLC 6 Ed, 112, cited in Ramekill v. Edwards, 31 Gh D 100. 

16 I Cox 818. 

17 Matangmi v. Brojeswar, 20 CU 205, 209. 

18 Arma v. Kutti, 1947 M 189. 

19 Sadasiva v. Palakurthi, 144 IC 726. 

20 NUyanand v. Radha, 148 IC 484. 

1 NUyanand v. Radha, 148 IC 434. 

2 KhadraU v. Diwan, 141 IC 190. 

2 Feakota y. LMmU. 116 IC 129; NUyanand v. Radha, 148 IC 434. 

4 OonnUHiham v, (^1y of .Qiaegow 4 AC 607. 



XHE covnws ACT 


lE. IS 


laats.^ All exeeutimts of » promissoiT note are jointly lii^te under and 
If (me alone makes the payment he ia entitled to contribution from the others 
in the absence of a provision excluding their liability for the performance of 
the promise. The question whether the loan was really taken by (me alone 
does not arise for determination in such a case. Under this section, Explana- 
tion, and S. 132 it is open to the other signatories to prove that they entered 
into the contract merely as sureties.^ If one of the several copromisees or 
creditors is added as a defendant after the expiry of the time prescribed for 
the institution of the suit, a suit instituted by one of the creditors or copromisees 
for the recovery of the whole amount is maintainable.^ It is open to any of 
the executants of a joint promissory note to keep alive the debt due on the 
note without reference to his co-obligor, and if the creditor can obtain a decree 
against him alone, the claim against the others being barred by limitation, 
the debtor who is obliged to pay the entire debt can claim contribution from 
his co-debtors though the creditor’s claim against them is barred.* Each ioint 
contractor is liable for the whole amount as a contributory on the winding up 
of a company and not for his proportionate share of the amount.* A defendant 
cannot proceed against a codefendant for contribution in respect of costs , to 
which both are equally liable.® To support a claim for contribution, there miiiSt 
be either a contract or agreement, or some equity arising from the consideration 
that the claimant has satisfied the whole of a common liability, a portion of 
which ought to have been borne by the opposite party.® A codebtor is not liable 
to contribute to a payment made to the decree-holder when the codebtor has not 
been exonerated from the liability and when the original obligation is stil out- 
standing.'’’ Principal and surety are jointly and severally liable to the creditor, 
but the surety is entitled to compel the principal debtor to pay what is due 
from him so that the -surety may be relieved.* The remedy of a partner, or a 
representative of a partner, compelled to discharge more than his own share 
of the partnership debt, is by a suit for partnership accounts and not for 
contribution.® 

S. Contribution among wrongdoers. — When a joint decree is passed 
against several persons, no suit for contribution will lie as between them if 
they are wrongdoers in the sense that they know or ought to have known that 
they are doing an illegal or wrongful act. But if they are not guilty of wrong 
in that sense, but act under a bona fide claim of right and has reason to 
suppose that they have a right to do what they did, then there is a right of 
contribution inter ee.J® Therefore if an act is manifestly unlawful, or the 


5 Deareley v. Middleweek, 13 Ch D 236; Krieto v. Wise, 14 WR 70; Venkayya v. 
Basivireddi, 71 MU 238; but see Fakire v. Taaadduq, 19 A 462; MtUhuewami 
V. Subramama, 61 MU 688; Khoka v. Mahendra, 41 CWN 174. 

. 6 Ananda v, Panehu, 69 CU 423. 

7 Ahhoy V. Rama, 76 IC 905. 
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.0. Chettwr V. Chettiar, 1949 M 109. 
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idiM^ of #. knotro it to be untawful^ m eoestitatiiiff either a eivil wrong or a 
erkaiiiai offence, he ceimot mainteia an actioa for contribution or for inderanil^r 
againet tine liability which reaulte to Mm therafrom.*^ A breadi of contract 
is not the same as a wrong committed mdependently of contract^^ Where a 
decree for costs against two defendants jointly was executed against one of 
them who had set up a false defence in the suit in collusion with the other and 
Ihe former brought a suit to recover one moiety of the amount itaid by him from 
the latter, the suit was held not to lie.^® It has however been doubted,^* how 
far the rule laid down in Merryweather v. Nixan,^^ should be followed in India. 
It will certainly not be extended. Thus, where the defendants agreed to pay 
Bs. 8,000 to the plaintiff under a consent decree irrespective of any tort they 
might have committed, the sum in no way represented a decree for damages 
against tortfeasors, therefore, if any of the judgment debtors paid the ^tire 
amount he was entitled to contribution against the others.^® 

44. Effect of release of one joint promisor. — ^Where two or 
more persons have made a joint promise, a release of one of such 
joint promisors by the promisee does not discharge the other joint 
promisor or joint promisors; neither does it free the joint jpro- 
misor so released from responsibility to the other joint promisor 
or joint promisors. 


Release of a joint promisor. — ^Under the English law a release of one joint 
promisor without expressly reserving the remedies against the other promisors 
would release them.^'f But the section was apparently expressly inserted for 
the purpose of modifying the English law.^® The position as regards joint 
debtors is the same in principle as that as regards joint promisors under the 
section, a release granted to or an omission to sue one of the joint debtors without 
the consent of the others does not absolve the latter from liability.^® The 
meaning of the section is that a release of one of several contractors does not 
discharge the co-contractors. The section applies to a release to a man from 
his promise before breach and also to discharge after breach.^® The rule applies 
to judgment debtors^ so that a creditor cannot be deprived of his statutory right 
to proceed against a judgment debtor inspite of a release by reason of the fact 

11 Burrows v. Rhodes, (1899)1 QB 816, 826: (1895-99) All £B Bep 117. 

12 Lakshmana ▼. Bmtgaeami, 17 M 78. 

13 Vayangara v. Pariyemgot, 7 M 89, fold, in Govmd v. Srigobviid, 24 C 380. 

14 Siva V. Jagusti, 25 M 599; Muthuswami v. Subranumia, 1982 M 146. 

15 8 TB 186, ocMnineinted in Palmer v. W. & P. S. S. Co., 1894 AC 818. 

16 Nihal Singh v. CoUeetor of Balandshahr, 38 A 287. 

17 Ex p. Good, 5 Ch D 46; Re E. W. A., (1901)2 KB 642, 662; Jenkins v. Jenkins, 
(1928)2 KB 601: . (1928) All EB Bep 546; WilkinsoH v. Lindo, 10 U Ex 94: 
161 EB 687; for the reasm of role see North v. Wakefield, 18 U QB 214. 

IS Krishna v. Sanai, 44 C 162, 173. 

19 Duuktt V. Punjab NaUmad Bank, 144 IC 981; Moolehaitd v. Alwa/r, 29 XC 808; 
Vemm V. Woomjdy, 29 IC 760; San Ya v. P. B. Finn, 165 XC 888; Arjvn ▼. 
. Bknbehari, 1944 C 828. 

29 Kirtem Chunder r. Stnskkere, 4 C 386. 
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the eontractual ddbt has merged in a judgment debt.* If » suit h^ght 
hgtlnst sevmral persomi as liable on a joint contract has been dismissed, aa appeal 
cannot be preferred against some of them only.* It follows from the section 
that the release of a part of a mortgage security in favour of some of several 
joint mortgagors, resulting from the mortgagee seeking to enforce his right as 
against any surplus sale proceeds of such part when sold in satisfaction, of a 
prior mortgage, ought not to affect the mortgagee’s right.* A distinction is 
drawn in English law between a release and a covenant not to sue; in the case 
of the latter the co-contractor remains bound, the reason being that the joint 
action is still alive.^ 


45. Devolution of joint rights. — ^When a person has made a 
promise to two or more persons jointly, then, unless a contrary 
intention appears from the contract, the right to claim perform- 
ance rests, as between him and them, with them during their joint 
lives, and, after the death of any of them, with the representative 
of such deceased person jointly with the survivor or survivors, 
and, after the death of the last survivor, with the representative 
of all jointly. ' 


Illustration 


A, in consideration of 6,000 rupees lent to him by B and C, pr<'mi'e.‘? B and C 
jointly to repay them that sum with interest on a day specified. /> dies The right 
to claim performance rests with B's i-epresentative jointly with C during C’s life^ 
and after the death of C with the representatives of B and C jointly. 


Tlie Section. — S. 42 deals with the devolution of joint liabilities. This 
section lays -down the general principle which governs the devolution of the 
rights of joint tenants and operates in cases not provided for in special enact- 
ments.* It lays down two rules. In the case of a joint promise all the joint 
promisees must join in suing the promisor. This is consistent with the English 
law. The concluding part of the section departs from the English law and 
lays down the rule of survivorship as an incident attached to joint promises. 
Under the section, in regard to a promise to pay made to two or more persons 
jointly, the proceedings to enforce the claim must be taken by all the promisees, 
a suit for his share of tibe amount brought by one of several joint creditors or 
partners is liable to be dismissed.* Ss. 42 and 44, as already noted, embody 
exceptions to the common law of England. S. 45 is consistent only with joint 

1 Maolehand v. Alwar, 39 M. 548. 

2 Jfoffeah V. Bama, 84 1C 188. 

. 8 Gaiftga v. JaibaMav, 30 C 958, 957. 
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Itt'OiaQdsecffi being as tenants-ia-comraonJ The section does not provide 

tint when one of the original creditors has been paid off his share of the debt 
and has thus ceased to be a creditor, the remaining creditors cannot maintain 
a suit for the balance of the debt. The words **as between him and them*’ 
signify that as between ihe debtor and the original body of creditors the right 
to claim payment would rest with that body; but if by part payment the 
number of creditors is reduced, the right to claim payment will be a right arising 
as between the debtor and the remaining creditors.^ Under the section a claim 
cannot be enforced by one alone of the promisees all of whom are jointly interest- 
ed. So in the case of joint mortgagees one alone cannot ordinarily maintain 
a suit on the mortgage which is one and indivisible.® The devolution of interest 
of a mortgagee on his heirs being by way of succession under the Hindu Succes- 
sion Act, all the heirs are tenants in common in relation to that interest and they 
should bring their suit jointly or, at any rate, should be included as plaintiffs or 
defendants.’® A co-promisee refusing to join as plaintiff may be made a co-de- 
fendant and the suit will not be bad.” Where the debtor makes payment to one 
of the joint creditors, the remaining creditor or creditors can sue for the entire 
debt’2 

The section relates to partners as well as to co-contractors.’® Co-sharers 
must all be made parties.’* In the absence of a special provision of law, co- 
owners are not permitted to sue through some or one of their members, but all 
must join in a suit to recover their property. Nor can the defendant be deprived 
of his right to insist on the other co-owners being joined on the record by 
reason of there being evidence to show that they approve of the suit being 
brought by the plaintiff alone.’® It may be open to doubt whether the section 
has any application to a claim for possession of land. One of several joint 
promisees cannot sue for specific performance of the agreement. The provisions 
of the section apply to a contract of mortgage. One mortgagee, therefore, cannot 
sue on a joint mortgage.’® 

As a general rule all the members of a partnership firm ought to be joined 
as plaintiffs in a suit brought in respect of a transaction with the partnership. 
It makes no difference that the persons carrying on business together are also 
members of a Hindu family,’^ The representatives of a deceased partner must 
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be made partJas to a suit as plaintiffs witii the surwinnsr ****^*^ 
lit Jt be found that the contract was made between the defendant md prp of 
the partners only who were plaintiffs there would be no difficulty in deddtnpr 
ip their favour, because then the joinder of the other partners would only be h 
misjoinder. In an action on a contract it is the right of the defendant^ if he 
takes the objection in proper time, to insist upon all the persons with whom he 
contracted as being joined as plaintiffs; and if, after the objection has been 
raised, the plaintiff proceeds with the suit without taking steps to add the 
persons whose non-joinder has been objected to, and the court finds that the 
objection is well-founded, the suit must be dismissed.^* Where brokerage in 
respect of a contract is due jointly to two brokers, one of them suing to recover 
his share must sue for the whole amount and join the other broker as a co- 
plaintiff, but if he refuses, as a defendant, otherwise the suit should be dis- 
missed.^^ On the death of a co-promisee who was made a defendant in a Isuit 
his legal representative should be brought on the record otherwise the suit should 
abate.^ It has been pointed out by the Full Bench of the Allahabad High Court* 
that upon the death of the obligee of a money bond his heirs cannot sue indi- 
vidually and separately for their respective shares of the money due on t^e 
bond for that would be to alter the nature of the contract, the obligation beihg 
indivisible. In the dissentient judgment it was pointed out that there was 
nothing in the Act to show what happened to a single right when the owner 
of it died and several persons became entitled to it. Whether a contract is 
joint or several depends primarily on the language used. It is a question of 
intention to be determined by considering not only the language but also the 
interest and the relations of the party. If the interest of the party is join^ 
the action must be brought in the name of all of them. If the interest is 
several the parties may maintain separate actions. In an action on a dower 
debt the interest of the heirs are several, so that each of them is entitled to 
bring an action for the recovery of the share of the dower debt, although it is 
desirable that the other heirs ought to be joined as parties.® Where the agree- 
ment does not specify the shares of the plaintiffs in a suit on the death of one 
the right to enforce the contract vests in the legal representatives of the deceased 
along with the survivors.* Where there is a devolution by survivorship, as in 
the case of coparceners, an executory contract entered into by one coparcener 
can be enforced against the survivors ; if the contract can be shown to be bene- 
ficial or necessary® one partner, with whom personally a contract was made, ia 
entitled to sue upon the contract in his own name without joining the copartners 


18 Ram NaraAn v. Ram Chander, 18 C 86. 

19 Ramaebtik v. Ramlall, 6 C 816. 

fiO ManghamuU v. Ptu^jrai, 106 IC 644; Nabendra v. ShasaJb, 1941 C 696 (suit 
m hatehitta executed in favour of 8 persons). 

1 Chandu v. KhuahaU, 124 IC 684. 

0 Kmdhiya Lai v. Chmdar, 7 A 818 FB, fold, in Akvtuta Bibea v. Abdul, 25 H 
88 sq. 

0 MaJumai v. Aknmul, 12 CWN 84, 90. 

4 ^ Bakhah v. Kidar, 166 IC 610. 
t V. KaSoar, 88 XC 696. 
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as Simllsily, a cosharer who lOortg'ageB his undindtied share cah 

alone sue.» 

It is sefttled law that a meihber of a joint family can sue on a contract 
which he has taken in his own name, especially when it does not purport to have 
been obtained by him on behidf of any others but himself.^ The managing 
member of a joint Hindu family can sue alone without joining all those in- 
terested with him.* The general rule is that where the contract on which the 
suit is based is in the sole name of the plaintiff, and it does not purport to 
have been obtained by him on behalf of any other but himself, the plaintiff as 
the sole promisee can enforce the contract.^* 

In a suit to recover a debt due to joint promisees all of them must be parties 
and the suit must be for the entire debt, even where the joint promisees have 
divided their claim to recover the debt due to them jointly.’^ A single person 
cannot sue in a firm name, all living joint promisees must join in the suit to 
enforce a debt due to them.^* If fresh parties be added by the plaintiff him- 
self,** or by the court under S. 82 of the Civil Procedure Code** after the suit 
has become barred, the whole suit will be dismissed ; but the rule does not apply 
where the promise was not joint but several.*" Whether in the case of an 
assignment by one of two surviving copartners to the other, the other can sue 
the debtors of the firm has given rise to conflicting decisions.*® 

Suits by partners. — In case of a partnership all the individuals constitu- 
ting the partnership are necessary parties to a suit in which a debt due to the 
partnership is claimed. When there are several partners in a firm, and only 
one of them files a suit to recover a partnership debt the suit will not be enter- 
tained unless and until the other partners are on the record; the rule does not 
apply however where there has been an assignment of their interests by the 
other partners to the partner suing or their intereste have devolved on him 
by operation of law.*'* A partner suing is, therefore, to join his cO-partners 
as co-plaintiffs or if they refuse to join as co-plaintiffs to make them defen- 
dants.** The section has been modified by the provisions of S. 30 of the Civil 
Procedure Code which enables partners to sue or be sued in the name of the 


6 Affoeio V. Forbes, 14 Moo, PC 160. 

7 Bwngeee v. Soodiet, 7 C 739, 746. 

8 Gumehantappa v. Charvmallappa, 24 B 123; Hari v. Mahadu, 20 B 435; Daydbhai 
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9 Kiehan v. Hamaroin, 33 A 272 PC; Alagappa v. Vellian, 18 M 68 c<Hniiijented on. 

10 Adoikkaiam v. Marimdhu, 22 M 326. 

11 SiluvcdmuthM v. Muhatnmad, 61 MU 648. 

12 Vyankotesh v. Velmokotned, 30 Bom LR 117; Dvlar v. BaJram, 1 A 453. 

13 Ramaebuk v. Ramlail, 6 C 816; Kalidae v. Natku, 7 B 217; FatmAbtd v. Pirbhai, 
21 B 680. 

14 Ram v. AkhU, 36 C 619 FB; Inumuddin v. Liladhar, 14 A 624. 

16 MeiRamed v. Akramal, 12 CWN 84. 

16 Jmamudditt v. LUadkar. 14 A 624 (aj^mative); Silvmdnrntku y. MtAammad, 
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'Axm, it 4oes not enable one of several oocontractoni to sue in liis own individa^ 
name.^*^ It is not necessary to make the legal representatives of a deceased 
coparinm* parlies to an action for recovery of a debt by the surviviniT 
J^artners^ If the suit be brought by the surviving partners jointly with tito 
heirs of the deceased partner a certificate of heirship will be necessary.^ The 
rule of law is well established that debts due to trading partnerships stand on 
a different footing from debts due under ordinary contracts, that when one of 
the partners in a firm dies the surviving partner can sue for the recovery of 
debts due to the firm without making the legal representatives of the deceased 
partner parties to the suit. The section has no application to debts due to 
trading partnerships.* The opposite view was taken by the High Court of 
Calcutta,* but that decision has not been followed in a later case.* If, however, 
it is sought to fix the liability on the private estate of a deceased partner, apart 
from his interest in the partnership assets, then the legal representatives must 
be added.® The representative of a deceased partner may sue to recoveh the 
partnership debt by joining in the suit the surviving partners as defendants if 
they refuse to join as co-plaintiffs,® On the death of one of two co-mortgagees 
the survivor is entitled to a moiety of the interest and the heir of the decealsed 
mortgagee to the other. Notwithstanding the provisions of the section, i\he 
surviving Buddhist wife or husband can file a suit in respect of a debt due to 
the partnership without joining the legal representatives of the deceased partner.* 


Time and place for performance 

46. Time for performance of promise where no application 
is to 1» made and no time is specified. — ^Where, by the contract, 
a promisor is to perform his promise without application by the 
promisee, and no time for performance is specified, the engage- 
ment must be performed within a reasonable time. 

Explanation . — The question “what is a reasonable time” is, 
in each particular case, a question of fact. 

The section. — ^Where no time is stipulated, performance of a contract is 
to be completed within a time reasonable under the circumstances of the case. 
In case of unnecessary delay by one party, the other party can put an end 
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tuOk V. Ckinnaatmi, 17 M 108. 

1 UyoT S«n, V, Lakhmiehand, 32A 638. 

2 Uoolehand v. MtUehand, 4 Lah 142. 

S Sam V. ChmaAvr, 18 C 86. 

4 Btdkiaaen v. Kcmhya, 17 CU 648; see Maihuradas v. Ebrakim, 61 B W6. 
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to tjhe coatjraiOt Itjr sivi&s notice be&»e tenoinating it.* When , a term is said 
to begin on a particulax day. it cmamences on that day, and if it extends for 
a year it eatnres on the midnight of the previous day of the following year.i* 
Peopie who agree to marry, not having the means, agree with the implied condi- 
tion to 'wait till! they have them; the legal expression of which is that their 
engagement is to marry within a reasonable time and that time does not arrive 
till their means are sufl9cient.^> Where two parties entered into an agreement 
for the purchase and sale of coal for a period of one year and it was stipulated 
between them that the total quantity indented for during the year shall not 
exceed, without the seller's consent, the maximum average of 850 tons a month, 
a notice by the buyer requiring the seller to deliver the whole of the undelivered 
quantity of the year, namely, 2,648 tons within a weak or ten days was held 
not to be a reasonable notice.^* Where under a contract the defendant under- 
took to discharge a debt due by the plaintiff to another, and no time was fixed 
within which the defendant was to pay off the encumbrance which he undertook 
to discharge, it was held that he was bound to pay within a reasonable time, 
his failure to do so within three years was a breach notwithstanding the fact 
that the creditor had not enforced his claim.'* A contract to keep a ship in- 
sured is broken by failing to do so by 3 days only.'^ Two months was consi- 
dered a reasonable time to complete a contract for sale of shares.'* When an 
option is given to the promisor as to the time of performance, e.g., when money 
is repayable,'® or the price of goods is payable," in 6 or 9 months' time, no 
suit lies before the credit has expired. “A covenant to pay, without specifying 
a time for payment, creates either a present liability to pay or at the least a 
liability to pay on demand. A covenant to pay on or before a certain day 
creates a liability to pay on the day named with an option of an earlier payment. 

In the case of a covenant to pay on or after a certain day there is 

similarly an option to pay on the day named, but no liability till after the day 
is passed, and possibly not even then till demand be made”.'® As between 
parties, a party in whose favour a cheque is drawn has time until the close of 
banking hours on the following day to present the cheque.'® The rule does not 


9 Ford y. Coteaworth, LB 6 QB 644: (1861-73) All ER Bep 478; Carlton S. S. Co. 
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PC 192; Dau v. Kulwantm, 1960 N 288; H. 1. Trust v. Haridae Mundra, AIR 
1972 SC 1826. 
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as betw^n bankers and custemers.*® Wh«ft an agreeonent is wried, 
instead of repairs a new building of unknown extent abd cost is undertaken to- 
be erected by one or other of the parties, the completion of tt»e bnilding oann(^ 
be enforced within the time originally sti]Hilated for repairs but must be effected, 
within a reasonable time. Specific performance of the varied agremnent can be 
obtained.* There is no such thing as a reasonable time in the abstract. It must 
always depend upon circumstances which differ in particular places and in 
particular times of the year. Thus, where on account of a strike the discharge 
of cargo was delayed, held, that it was discharged within a reasonable time as 
distinguished from ordinary time.^ Where money was to be paid on a specific 
date and no precise date was fixed for the delivery of the receipt, the receipt 
would have to be delivered within a reasonable time.* Payment punctually means 
xmyment on the day specified.^ Where in order to consolidate the debts a 
mortgagor left a large part of the consideration money with the mortgaged so 
that he might pay off the creditors, the engagement had to be performed within 
a reasonable time. If the mortgagor fail to pay off the debts within a reaMn- 
able time he is guilty of breach of contract and is not entitled to possession 
of the property mortgaged to him.® In Hick v. Raymond^ it has been said, 
“When the language of a contract does not expressly, or by necessary implidp- 
tion, fix any time for the performance of a contractual obligation, the law 
implies that it shall be performed within a reasonable time.” The question 
of what is a reasonable time for the performance of the contract is one to be 
decided not by general abstract considerations but by the particular circum- 
stances of each case. Where delay in performance is attributable to causes 
beyond the control of the defendant, and he has acted neither negligently nor 
unreasonably, he is not liable in damages to the plaintiff on repudiation of thie 
contract by the latter, though he cannot retain the deposit money.* But the 
promisor would be liable where it was possible for him otherwise, though not 
personally, to fulfil the contract.® When a party has once exercised its option, 
e.g., by fixing a date for delivery of goods and the other party has accepted the 
same, a binding contract arises which cannot be altered without the consent of 
both sides.® The words ‘as soon as jwssible’ mean without any reasonable delay 
regard being had to the plaintiff’s means.*® 

Where the purchaser of some projwrty agrees to resell it if a specified 
amount is paid to him by the vendor before a specified date, the purchaser can 

Aura V. Henly, 80 UCP 302. 
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rntdeA tlie opticih if tlie aaMwnt te not paid by tbe vendor before the date 
apecMed.^^^ 

47. Time and pla<% for performance of promise, where time 
is spedfied and no ai^licati<m to be made. — ^When a promise is to 
be performed on a certain day, and the promisor has undertaken 
to perform it without application by the promisee, the promwor 
may perform it at any time during the usual hours of business 
on such day and at the place at which the promise ought to be 
performed. 


Illustration 

A promises to deliver goods at B’s warehouse on the 1st January. On that day 
A brings the goods to B’s warehouse, but after the usual hour for closing it, and they 
are not received. A has not performed his promise. 

The Section. — This section agrees with the previous one in the fact that 
both contemplate a case where “the promisor has undertaken to perform it (the 
promise) without application by the promisee” (see also S. 49). but differs from 
that section by the fact that the time for performance is specified, that being 
so, the engagement must be performed not within a reasonable time but during 
the usual hours of business on the day specified. The English law is somewhat 
different. Thus, where the contract was to deliver goods “in all December”, 
the vendor could deliver them before midnight on the 31st of December, and 
if on a prior date he refuses to proceed with the contract, the purchaser, not 
rescinding, is entitled to recover the difference between the contract price and 
the price which the goods bear on the last day in December.^* Where there is 
a specified time before which the plaintiff agrees to deliver the goods sold, he 
is bound to tender them without any demand being made by the purchaser, if he 
fails to do so he cannot complain that he has been damnified by breach of 
contract. It is the vendor’s duty to satisfy himself that the goods covered by 
the railway receipt had actually arrived before the due date, and if he failed 
to do so he would not be absolved from an obligation of tendering the delivery 
order backed by the goods in accordance with his contract.^® *Shipment’ means 
to put on board. Where a contract is for shipment of certain goods in February 
and the bill of lading is dated the 28th February, there is no improper ship- 
ment.’* A promise to keep an offer open “up to Wednesday nejct” includes 
Wednesday and expire on the midnight of that day. The context and the 8ubj«!t 
matter have to be taken into account in determining whether the word “up to” 
is to be taken as exclusive or inclusive of the day on which it is applied. A 
delivery of milled rice on the 13th January cannot be held to be a delivery in 
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luseordaiice with a contract to delinwr "'oarly in Jmtaaxy'^ 1(1ie ,$0arhr* 
means at or near Ihe beginning of a period, the first third of a monlh.^ A 
OQWunwr receiving his electric bill after expiry of the time fixed by the company 
for the grant of rebate is not entitled to claim a fresh date to be fixed for 
payment so as to be entitled to the rebate.^^ Where as a result of accounting 
between the buyer and the seller of goods the buyer by a deed acknowledges his 
liability to pay the amount found due from him, but this deed is silent as to 
place where the amount is to be paid, it must be paid where the seller carries 
on his business.^*^ 

Delivery on a holiday. — ^It is well settled that in the absence of a statutory 
provision or trade custom or usage to that effect, the fact that the performan^ 
of a contract falls due on a holiday does not alter the rights of the parties by 
suspending the transaction of private business. The sellers have to establish 
that they were entitled to perform the contract on the day following the holiday 
by leason of the existence of a valid usage which may be deemed to have ^en 
incorporated in the contract between the parties.^* According to the custom 
of Calcutta merchants delivery is to be completed on Saturday if it falls du^ on 
Sunday.20 

48. Application for performance on certain day to be at 
proper time and place. — ^When a promise is to be performed on 
a certain day, and the promisor has not undertaken to perform 
it without application hy the promisee, it is the duty of the 
promisee to apply for performance at a proper place and within 
the usual hours of business. 

Explaruitwn . — The question “what is a proper time and 
place” is, in each particular case, a question of fact 

The section. — The section is distinguished from the previous one by the 
fact that under S. 47 the promisor undertakes to perform his promise without 
application by the promisee. This section, on the other hand, contemplates a 
case where the promise is to be performed on a certain day on demand made by 
the promisee. In the former case the promisor may perform his promise during 
the usual hours of business on the day promised for performance; in the latter 
case, it is for the promisee to make the demand at a proper place and proper 
time. Where a seller agreed to deduce a good title to the premises sold, in an 
action by the vendee it was held that in order to constitute a good defence the 
s^r ought to have averred notice to the vendee at which of the three places 
the vendor would be ready to produce his deeds.^ Where sellers have the right 


16 Findlay v. Nuraee, 9 IC 460. 

17 Lfdutre Eleetrie Supply Co. v. Devi, 15 Lah 729. 

18 Mmohaar OU MUle v. Bhawwni Din, AIR 1971 All 326. 327. 
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i/ TLAott m imimmt&it' m ikdicibes tss 

to «€toct asy adU a&ios^ sevoml m tiliB place where deliveiy is to he madi^ in 
erder that the buyers iuay know when and where they are to take delivery, the 
sellezs must give timely notice to the buyers of the date on which and the place 
wherS the sellers have fixed ihat delivery to be effected.^: 

49. Place for performance of promise where no aj^lication 
to be made and no place fixed for performance. — When a promise 
is to be performed without application by the promisee, and no 
place is fixed for the performance of it, it is the duty of the 
promisor to apply to the promisee to appoint a reasonable place 
for the performance of the promise, and to perform it at such 
place. 


Illuetrati(m 

A undertakes to deliver a thousand maunds of jute to P on a fixed day. A must 
apply to J? to appoint a reasonable place for the purpose of receiving it, and must 
deliver it to him at such place. 

The section. — ^This section substitutes a reasonable rule for that of 
English common law* and requires reference by the promisor to the promisee 
for the appointment of a reasonable place for performance. If performance be 
without application and neither day nor place be fixed, the section would apply 
and exclude the plaintiff’s contention that the debtor must seek out the creditor 
and pay at his place of business. The Act makes no provision for the place of 
performance when no time or place is fixed and when there is no provision to 
perform w'ithout application.^ In India, therefore, the rule as to the place of 
performance, whether it be payment or any other mode of performance, is to be 
determined by the provisions of the section.® The rule of common law regarding 
liability of a bank to pay the amount only at the branch where it is deposited 
cannot be applied to transactions with chettiars carrying on business in India 
or abroad. Where money is deposited in Indian currency at a place in Burma 
with a moneylender, who is a permanent resident of India, and the depositor too 
is the resident of India, the debt is recoverable in India.® The common law, 
however, and not this section seems to have been followed in MoUUU v. Surajmai,'’ 
where it is stated "that where no specific contract exists as to the place where 
the payment of the debt is to be made, it is clear that it is the duty of the 
debtor to make the pajopent where the creditor is." Sections 48 and 49 clearly 
lay down that the mode of performance of a contract is a question of fact in 
each particular case, which the court should determine. In the case of money 
kept in fixed deposit in a bank, the place of payment depends on the terms of the 

2 St 0 el Brot. v. Tokemne, 10 R 372. 

8 See S. 48 note. 

4 Ktdairmat v. Svraiwal, 9 Bom LR 903. 
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8rUal V. Afutnl, IWO C 448. 
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«a«tnu^. A pem>n i» !i!iot entitled to insist on the pemnwl attendance at the 
for tile repayment of a loan. The debtor also cannot ask tiie crediting 
to see him and take the money 

The rule applies to promises for payment of money as well as to promtees 
for delivery of goods. A contract may not expressly state but indicate by 
implication where the payment is to be made, 641 ., that it is to be paid to a 
film and therefore paid where the firm is. The section makes it the duty of 
tiie promisor to apply for the appointment of a reasonable place. A promisor 
cannot better his position under the contract by neglecting to make the applica* 
tion. In this state of conflict of authorities the Privy Council has observed 
that from the terms of the contract itself or from the necessities of the case, 
the further obligation of finding the creditor so as to pay him may legitimately 
be inferred by the court.® These conflicting views have apparently been sought 
to be reconciled as follows: Where no place is fixed for performance oil the 
promise, it is the duty of the debtor to apply to the creditor to have a reasoimble 
place fixed for the performance of the promise and perform it at such a pmce. 
If the debtor fails to apply, the law that would apply would be the English law, 
namely, that the debtor must find out the creditor.^® An implication deduced 
from the intention of the parties as appearing from the contract may override 
an express provision as to the place of performance.^^ The section does not get 
rid of the inferences to be drawn from (1) the terms of the contract itself or 
(2) the necessities of the case, involving in the obligation to pay the creditor 
the further obligation of finding the creditor so as to pay him. The place of 
performance is the place where the creditor is residing.^® 


Place of performance of promises. — Where a limited company in London 
entered into an agreement with a party in New York, there being no express 
stipulation as to the place of payment for the goods shipped to the defendant, 
according to the course of business in similar transactions between the parties, 
it was held that the payment was to be made in England.^® Where plaintiffs 
were to deliver machinery in the Isle of Man and the defendants were to pay 
for it, the payment was to be received in England.^^ Where bought and sold 
notes of indigo seeds provided that “the seeds to be delivered at any place in 
Bengal" and it was added “the place of delivery was to be mentioned hereafter," 
it was held by the Privy Council that the choice of place lay with the buyer and 
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it vm not taken away fay the aubaeqnient wor4B. The case resenubled the class 
of contracts contemplated in this section where the promise had not only the 
right of naming the place but there was thrown on the promisor the duty of 
applying to the promisee to appoint a reasonable place.^^ Under a charte^rty 
agreement if an election has to be made as to one of two ports where goods are 
to be loaded, if the election rests with and is made by the charterer but the 
owner of the vessel does not load the goods at the port named he is liable for 
the breach of contract. If the election rests with and is made by the owner, it 
is final.^® In the case of pakka adatia agency primarily the place of payment 
is the place where the constituent resideai'^ or where all the business is tran- 
sacted,^* unless the constituent chooses to give directions as to payment at any 
other place. Where a lease is silent as to place where rent is to be paid, the 
place of payment is to be determined with reference to this section.^* 

Where money is payable on demand, e.g., on a promissory note and not 
‘‘without application by the promisee” as stated in the section, and no place is 
fixed expressly or impliedly for payment, the cause of action does not arise at 
the place where the creditor resides for, in the absence of any othre circum- 
stance, there is no implication to pay him there.*® The words ‘on demand’ on 
a promissory note do not in themselves take it out of the terms of the section. 
The section has no application at all to negotiable instruments.^ “Where under 
a contract the seller of goods is required to deliver at the buyer’s premises, he 
fulfils his obligations if he delivers there to a person who apparently has autho- 
rity to receive them, taking care to see that no unauthorised person receives 
them. If therefore the goods are received by an apparently respectable person, 
who has obtained access to the buyer’s premises and who signs for the goods 
in the buyer’s absence and misappropriates them, the loss must fall on the buyer 
and not on the carrier or seller.* Where parties have entered into a contract 
which, though made in Bombay, is intended to be performed at or near the 
place where the party to perform it carries on his principal business and keeps 
his books, if general inspection be sought of those books in an action brought 
against that party, it should ordinarily, if the defendant requires it, be taken 
at the place where the defendant keeps his books.* 


50. Performance in manner or at time prescribed or 
sanctioned by promisee. — The performance of any promise may 
be made in any manner, or at any time which the promisee 
prescribes or sanctions. 

16 Grenon v. Laefmi Nara/m, 23 lA 119, 

16 Abdul v. Hutanihoy, 16 B SOI. 

17 v. Swrajmal, 33 B 364. 

18 ATanciiai v. 30 Bom LR 1391. 

19 Boewty dte, v. Soma, 1988 M 977. 

80 Raman v. GopaUiehari, 81 M 223. . 

1 dwat V. Lalbhai, 1942 B 261; see SH&i v. Aitant, 1940 C 443. 

2 Galbraiti r. Bhdc, (1922)2 KB 168: (t022) All ER Rep 418. 
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If. 


lUuMtraUem 

<«) B owes A 2«000 rupees. A desires’^ to pey the amount to A'b aeeoont 
^th C, a banker. B, who also banks with C, orders the amount to be transfenr^ 
from his account to A’b credit, and this is done by C. Afterwards, and before A 
knows of the transfer, C fails. There has been a good paymnit by B, 

(b) A and B are mutually indebted. A and B settle an account by setting off 
one item against another, and B pays A the balance found to be due from him upon 
Such settiemmit. This amounts to a payment by A and B respectively, of the sums 
which they owed to each other. 

(e) A owes B 2,000 rupees. B accepts some of A’s goods in deduction of the 
ddbt. The delivery of the goods operates as a part payment. 

(d) A desires B, who owes him Rs. IOO4 to send him a note for Bs. 100 by post. 
The debt is discharged as soon as B puts into the post a letter containing the note 
duly addressed to A. 

i 

The section. — The ordinary rule as stated in Leake on C<mtraet8* is \ that 
*%hen a contract is due it may be discharged by performance according toi the 
terms'*. A party cannot be called upon to perform a contract different froml the 
agreement with him,*^ unless excused by unavoidable circumstances.* Payntent 
of a debt before it falls due cannot be payment of an existing debt then due 
but is satisfaction in anticipation of the liability created by the debt.*' Any 
variation from the terms of the contract will discharge the promisor unless the 
consent of the promisee has been obtained for that particular mode of perform- 
ance. Thus, where additions and alterations to the construction of a ship were 
under the terms of the contract to be made in pursuance of a written order 
but were, in fact, made under verbal communications, the employer was not 
hound to pay for them.* On the deviation of a ship from the contract route, 
the exceptions in the bill of lading do not apply.* When the excess over tiie 
quantity stipulated is trifling, and the seller does not claim the price thereof, 
tiie buyer is not entitled to renounce the contract.^® A person who covenants 
to insure in one name is not to insure in another. But a covenant to insure 
in joint names is performed by insuring only in the name of one.^^ In the 
absence of express terms to the contrary, a debt is to be discharged in the 
currency of the country in which it was stipulated that payment was to be 
inade.i* If a subscriber to a Railway Provident Fund requests payment as per 


4 8th Ed. p. 688. 

5 Bmknnth v. Benode, 29 CU 266. 

6 Thomaa v. H. S. S. Co., 1916 AC 64. 

7 RiehardBon v. Harria, 22 QBD 276. 

8 RmaaU v. Bandaira, 32 U OP 68; cf. illuat. in Official Aaaignee, Madraa v. Bajam, 
86 M 499. 

9 Frenkel v. Mae. Andrewa, 1929 AC 646: (1929) All ER Rep 260; Stag lAne v. 
Foaeolo, 1932 AC 328. 

10 StapOicn v. Well, (1912)1 KB 674. 

11 Mtnma v. Middigtcn, 22 U ^ 746: 63 EB 1086. 

12 Uc^ of AuckUmdy. Attianfia Inaea, Co., 167 IC 287 PC app. fr. Keir Zealand; 
Ottoman Bank v. Ckakarkbn, 172 1C 786 PC ofeting FI, JS. Cfn. v, Prudcnti&d Aaaca. 

. Co., 1084 AC t22, 148; B. IS. Proprietary Co. w. tath^ (1088)1 Ch fflS, 891. 



nd«s of th» f^ad ia otertiag «nd bjr a Bank dittft on a B«ak ifi Bagiaud, the 
obligatioa af the Baih^ajr is not discharged by issaiag a cheque for tiie amooat 
due to the subscriber in favour of the Keserve Bank of India with iastructionB 
to the Reserve Bank to ccmvert the amount cowed by the cheque into sterling 
and to remit the fund in sterling to the Banker of the subscriber in England. 
Until the direction of the subscriber is fully complin with the money in the 
hands of the Reserve Bank does not cease to be provident fund money and is not 
liable to be attached for the debt of tiie subscriber.^* Under a contract made 
in England payment of £700 sterling for service in New Zealand is to be in 
English currency.^* 

2. Illustration (a). — ^Payment to an agent who is known by the debtor 
to have no authority to receive the money does not amount to a payment to the 
creditor.^® Mcmey paid to another at the request of the creditor amounts to 
payment to the creditor.^* 

To support a plea of payment it is not necessary to show that cash passed. 
Illustration (a) to section 50 shows that payment may be made by means of 
transfer entries in books of account.^^ 

Perforrmnce of Reciprocal Promisee 


51. Promisor not bound to perform unless reciprocal 
promisee ready and wiOing to perform.-— When a contract con- 
sists of reciprocal promises to be simultaneously performed, no 
promisor need perform his promise unless the promisee is ready 
and willing to perform his reciprocal promise. 

lUuetratioru 

(а) A and B contract that A shall ddiver goods to B to be paid for by B on 
delivery. 

A need not deliver the goods, unless B is ready and willing to pay for the 
goods on ddivery. 

B need not pay for the goods, unless A is ready and willing to deliver them on 
payment. 

(б) A and B contract that A shall deliver goods to B at a price to be paid 
by instalments, the first instalment to be paid on delivery. 

A need not deliver, unless B is ready and willing to pay the first instalment 
on delivery. 

B need not pay the firiri; instalment, unless A is ready and willing to deliver 
the goods on payment of the first instalment 

1. Reciprocal promises. — Reciprocal promises, or mutual covenants, as 
they are also called, may be one of three kinds. As Lord Mansfield has said : — 


13 Uniett of India v. Radha Kkoen, AIR 1969 SC 762. 

14 Bo Bwegor v. BoZbmtviM, 1938 AC 462. 

16 Uaekmdo LyaU v. Shih Chmder, 12 BLR 860. 

16 Hamkm v. BotMoy. $ CPD 327. 

17 fimtivmiao v. SmgH Bemtc. AIR 1966 SC 170. 







are three kis4s of cofvenants: <1) Sedh aa are d^Ued jtttttaal a;^ 
Undent — where eitihdr party may recover damages from the otiier for the Injury 
he may have received by a breach of the covenants in his favour M>d vdiere it Is 
no excuse for the defendant to allege a breach of the covenant on. the ot 
the plaintiff; (2) there are covenants which are conditional and dependent — 
in which the performance of one depends on the prior performance of another, 
and, therefore, till this prior condition is performed the other party is not liable 
to an action on his covenant; and (3) there is also a third sort of covenants 
which are mutual conditions to be performed at the same time and in these, if 
one party is ready and offered to perform his part, and the other neglected or 
refused to perform his, he who was ready and offered has fulfilled his engage- 
ment, and may maintain an action for the default of the other, though it is 
not certain that either is bound to do the first act”.'^ 

“In the first of these three classes each party relies on the promise of itiie 
other; neither is entitled to demand antecedent performance, or even to require 
that the other should be ready and willing to perform his part. In the second 
class one of the parties has the security of performance on the other side before 
he can be called upon to perform his promise (sec. 54). In the third claims, 
which is that dealt with in this section, each party has the security of concurreijt 
performance on the other side; neither is bound to perform his promise, unless 
the other is at the same time ready and willing to perform his part of the 
contract.^® But when one party to the contract announces his intention not to 
perform his part, the other party is excused performance of his part and is 
not bound to do a nugatory act”.-'* 

Where two covenants in a deed have no relation to each other, i.e., are 
independent and not mutual, the non-performance of the one cannot be pleaded 
in bar to an action brought for the breach of another covenant in the same 
deed; and for this plain reason amongst others that the damages sustained by 
the breach of one such covenant may not be at all adequate to the damages 
sustained by the breach of the other.^ Thus, where an agreement provides 
for the payment of a sum of money, and does not make the performance of the 
thing, which is the consideration for the payment, a condition precedent to or 
concurrent with the payment, an action may be maintained for the recovery of 
the sum of money without such performance.^ In case of a conditional bargain, 
unless and until the condition is perfomed, no liability arises under the contract. 
Thus, where a person agrees to buy a few shares in a company and is called 
upon to make a deposit within a certain date and is informed that scrip certi- 
ficates will be delivered after the execution of the parliamentary contract and 
subscribers’ agreement, held, he was not liable as a shareholder until the perform- 

IS Janes v. Barkley, 2 Dong 684: 99 £R 484. 

19 Sprague v. Booth, 1909 AC 676; Pandurang v. Dadabkoy, 26 B 648. 

20 Cort V. Ambergate By. 20 U QB 460, refd. to in C & S 11 Ed. p. 214. 
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2 . MttUoek V. KingTake, 10 A & E 60, relied on in Worimem. y. BrasMmo, (i9^)l 
KB 968, 976; Pondage v. CoU, 1 Wms. Saond 648, cited in bicker v. Jaehson, 17 
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;(mee :of Haw «dndition^* Aw «gr««nest to assign certain debentofes on pajrment 
a certain sum of money ia wot a contract consisting of reciprocoi promises.* 
In tlie case of reciprocal promisee to be simultaneously performed each party is 
to do an act at the same time as the other, e.g., where goods in sale for cash are 
to be delivered by the vendor and the price is to be paid by the buyer. These 
are concurrent conditions and neither party can maintain an action for breach 
of contract without averring that he performed or offered to perform what he 
himaelf was bound to do.'^ '‘When two acts are to be done at the same tim^ 
as where A covenants to convey an estate to B on such a day and in considera- 
tion thereof B covenants to pay A a sum of money on the same day, neither 
can maintain an action without averring a performance or an offer to perform 
on his own part, though it is not certain which of them is obliged to do the 
iirst act. . . .When it is laid down that performance of a concurrent condition 
must be averred, the meaning is that the plaintiff must aver in his declaration 
that he was ready and willing to perform his part of the contract; and this 
averment will be proved by showing that he called on the defendant to accom- 
plish his. In such cases neither of the parties is bound to do the first act or to 
perform his part of the agreement before the other”. All that is required of 
the plaintiff to show is that he did everything which he was bound in fact to 
do.“ Where the promise relating to the payment of the price and the promise 
relating to the delivery of the goods are to be simultaneously performed the 
promises are in the nature of concurrent conditions.'^ Thus where defendants 
engaged the plaintiff to write a treatise for a periodical publication, the plaintiff 
began to write, but before he completed it, the defendants abandoned the perio- 
dical publication, the plaintiff could sue for compensation without tendering or 
delivering the treatise.® Whenever there is an omission to do an act pursuant 
to the terms of contract, there is a default in the performance, of it.® ‘Cash on 
delivery' means cash in exchange for and simultaneous with the delivery of 
goods. If a contract is for delivery “free on board” and “cash on delivery”, 
payment may be required upon delivery of the goods at the time and 
place mentioned in the contract for delivery.’® Under a charterparty agree- 
ment the delivery of the cargo and the payment of freight are to be concurrent 
acts. If the plaintiff be ready and willing to deliver but the defendant be not 
ready and willing to accept the cargo and to pay the freight, the plaintiff can 
recover damages to the extent of the sum he would have receive if the defen- 
dant had performed his contract.” “Where, in a written contract^ it appears 
that both parties have agreed that something shall be done which cannot effectu- 

3 Waterford & C. Ry. Co. v. Pideoek, 22 LJ Ex 146. 

4 Kaikhuehroo v. C. P. Syndicate, 1950 FC 8; see Leigh v. LiUe, 30 LJ Ex 25, 
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6 Imperial Banking dk Trading Co. v. Pranjevandae, 2 BH CR 258, 
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«3lr W dooe uilteBs txotUi coneor ia doii^ it, iSte eonstruetSon of 13ie contract is 
that each airrees to do ^ that is necessary to be done on hhi part for the carryittff 
out of that thing*’.!* Th® njoeg not take any regard of fractions of a day 
eoEc^t in cases of necessity, e.g., which of two acts done on the same day was 
done at the eariier time of the day.!® Where a creditor refuses to carry out Ms 
part of the agreement and prevents by his conduct the debtor from carrjfing 
out his part by the stipulated date, the debtor cmmot be held guilty of a breach 
of the agreement.!* Where, however, the i)erformance of the act is prevented 
by vU major there is no breach of the contract by either party.!® jn the case 
of reciprocal agreements one of them cannot be enforced if the other be void and 
unenforceable.!® 

What is or is not a condition precedent depends not on mere tedmieal 
words but on the plain intention of the parties to be deduced from the whole 
instrument. Covenants by both parties to give bonds for the due i^rformMce 
of a contract have been held to be not mutual and dependant. A perfonn" 
ahce of the condition precedent is a necessary preliminary to a right to reccJror 
on the contract.!! Substantial performance of conditions precedent is enoug^.!® 
Modem decisions incline against the construction of promises as independiipt 
of one another.!* One particular rule well acknowledged is that where 'a 
covenant or agreement goes to form part of the consideration and may be 
compensated in damages, it is an independent covenant or contract, an action 
might be brought for the breach of it without averring performance.** 

2. Readiness and willingness. — A party to a contract, advancing money 
to the other party on a partial guarantee, is not entitled to recover the money if 
there has been default on his part but no default on the part of the other 
party.! g suit under this section it is the duty of the plaintiff to satisfy 
the court that he was ready and willing to perform his part of the coniract, 
i.e., that he had the capacity or had taken such step as to place himself in a 
position to perform it.* If the plaintiff cannot establish it the suit will fail.® 
Incapacity is full proof of want of readiness.* If a contract contains mutual 
.obligations a party who is unable to perform his part of the contract cannot 
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4 ^uu%t perf otiMT'paiil^.B JReaiiitMtw aad wiUipgiiess to carry 
mt ilia oUigati<»i haa always been a eonditioa precedoit to the plaiatiffa right 
to recover damages in respect of breach of om oi two ccmeurrent obligatiionB.* 
The plaintiff cannot excuse himself by saying tiiat the defendant did not possess 
the goods, for the defendant could have got the goods from elsewhere^ It is 
not necessary for the plaintiff to prove that on the due date he had the goods 
actually in his possession; it is sufficient if he is abte to prove that he had 
control of the requisite goods or that he had the capacity to deliver them when 
called upon to do so.® In a contract for the sale of shares it is not necessary, 
for the vendor to prove, in order to show that he was ready and willing to 
perform his part of the agreement, that (1) he was the beneficial owner of 
the shares; and (2) that the approval of the directors of the company been 
obtained. A formal tender is not necessary to be proved in order to entitle 
a plaintiff to recover under an issue of “ready and willing to deliver”®; similariy, 
the buyer has not to produce the money.i® In a contract for sale, if the due 
date for delivery has expired, and the buyer is sued for damages for failure 
to take delive>*y, the seller must prove tender and readiness and willingness. He 
proves read^'oess and willingness when he establishes that the contract was 
not completed not because of his fault but because of the fault of his opponent.^* 
In the case of a contract for the sale of immovable property, if the state of 
the vendor’s title be such that were the purchasers to complete the purchase 
they would not be able to obtain possession of the property without further 
litigation with third parties they would be justified in not completing the 
purchase.^* If the plaintiff happens to be the buyer he must allege and prove 
that he was ready and willing to pay for the goods, likewise if the seller be 
the plaintiff he must allege and prove that he was ready and willing to deliver.^®^ 
It is not necessary to tender the price, particularly where the sellmr does not 
possess the goods.^* Where a contract gives a party an express option to sue 
on one occasion or other, he cannot be compelled to sue when the contract autho> 
rises him to wait. Where a contract gives the power to elect, it is not within 
the power of law to say that such election shall not be made.^* 

“Where two acts are to be done at the same time, as where A covenants- 
to convey an estate to B on such a day, and in consideration thereof, B covenants 
to pay A a sum of money on the same day, neither can maintain an action 
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without showinsr perf^muinoe or an ofSer to perfom rhia past, iiioagh it is 
not eertain which of them is obliged to do the first act, thi» partitailarly ai^iiee 
to cases of sale.” He who ms ready and agreed to perform his part, but was 
discharged by the other, may maintain an action against Ihe other for not 
performing his part.^* Where in a case of sale of unascertained goods, F.O.B^ 
the plaintiff was ready and willing to perform his part of the contract, but 
the defendant failed to name an effective ship so that the goods remained 
unshipped, the plaintiff was not entitled to recover the price of the goods.^^ 
If there be a contract to deliver pig iron “25 tons at once and 75 tons in July 
next”, and 75 tons in all were delivered by the end of July, the sellers cannot 
recover the price of the remaining 25 tons, unless the delivery be withheld in 
consequence of a request made by the vendee before the expiration of the agreed 
time.** A party who by his own act disables himself from fulfilling his contract 
makes himself thereby at once liable for a breach of it and dispenses With 
the necessity of any request, that he will perform it, by the party with wnom 
the contract is made. Thus, where A agrees with B to assign to B his interest 
in certain premises for a period of 7 years but within that period parts with 
all his interest in the premises to another person, he puts it out of his power 
to perform the contract, it is not necessary for B to allege readiness add 
willingness on his part.** In equity also the general rule is that a party who 
asks the court to enforce an agreement in his favour must aver and prove that 
he has performed, or been ready and willing to perform, the agreement on his 
part.^* 

52. Order of performance of reciprocal promises. — ^Where 
the order in which reciprocal promises are to be performed is 
expressly fixed by the contract, they shall be performed in that 
order; and, where the order is not expressly fixed by the contract, 
they shall be performed in that order which the nature of the 
transaction requires. 


Illustrations 

(а) A and B contract that A shall build a house for B at a fixed price. A’s 
promise to build the house must be performed before B’s promise to pay for it 

(б) A and B contract that A shall make over his 8tock-in>trade to B at a 
fixed price, and B promises to give security for the payment of the money. A’s 
pnmiise need not be performed until the security is given, for the nature of the 
transaction requires that A should have security before he delivers up his stock. 

Order of performance of reciprocal promiaea. — ^Where there was a 
contact for the sale of railway stock and for the tranaf«r of bonds to be 

1« Laird v. JPtm, 10 U Ex 269; (1886-42) All EB Eep 67. 

17 Corny V. Overseas Exporters, (1921)8 KB 802; (1921) AU ER Rep 696; Jtfoc&og 
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tit»r6After o^Kcoted witit s stiimlatioii for foi^oittire <ii deposit by ve»4(»* 
(MS default, as tbe buyer did not pay or offer to pay the purchase money and 
also failed to produce the bonds, the seller was not guilty of any default and 
was therefore entitled to forfeit the deposit money.^ A purchaser is not bound 
to pay the balance of the purchase money till the venders have put the property 
in the condition in which it was to be conveyed to him.^ But a purchaser 
may by contract make himself liable to pay the purchase money on a day fixed 
without a conveyance. A tender of the conveyance need not be averred in 
such a case.3 The obligations of the parties under a charterparty agreement 
must be decided by the terms of the charterparty.^ In the ordinary case of 
business, work is not usually paid for before it is done. It is the custom in 
some cases for payment to be made as the work progresses. A person for 
whom some work is done is not expected to pay the entire cost in advance 
without an express agreement to that effect.® When the contract was for tiie 
delivery of goods forthwith and the price was to be paid within 14 days of 
the contract, delivery was meant to precede the payment.® The same rule applies 
in the case of a contract for the sale of goods “to be paid by cash in one 
month”.'' In the case of reciprocal promises, the right to claim performance 
by a party is dependent on and postponed to what he on his part had promised 
and in the absence of such performance his claim must fail.® Where shortage 
was suspected in a consignment and the consignee offered to take delivery on 
reweighment, to which the railway company agreed, the performance of the 
contract was based upon reciprocal promises, of which obviously the prior in 
order of sequence was the promise to weigh or measure. When the company 
failed to perform this promise the consignee was at liberty to refuse to take 
delivery.® In a contract for the grant of a lease, certain payments, it was 
stipulated, were to be made before the lessor was to enter into possession, on 
default being made by the plaintiff in payment he could not complain of any 
breach by the other party, the contract as it stood had become impossible of 
performance.'® In a contract for the sale of land, the execution of the con- 
veyance is, in ordinary cases, a condition precedent to the right of action for 
the purchase money." If a person be entitled to a commission on sale of a 
piece of land, and the sale is to take effect on approval of the title by the 
purchaser's solicitor, he is not entitled to the commission unless he proves that 
the title was approved or that there was such a title tendered as made it un- 


1 SproffM V. 1909 AC 670; Roberts v. Brstt, 11 HLC 337. 

2 Raeik v. Chandra, 10 IC 6^6. 

8 Yates v. Gardiner, 20 U Ex 327. 

4 Turner v. Kitbum & Co., 45 CLJ 161, 181, see as to general principles governing 
such contracts. 

5 Hashman v. Lucknow, I. Trust, 101 IC 847. 

6 Staunton v. Wood, 16 QB 688. 

7 Spartali v. Beneeke, 19 LJCP 293. 

8 Edridge v. Sethna, 88 CWN 145 PCI 

9 E. /. Rg, Co. V. Nadia Coal Co., 77 IC 260. 

10 Anant v, B<^rup. 115 1C 798. 

11 Gnardiains, E. L. Union v. MstropoUtan By., 88 U Ex 225.: 



m 


W imOAM COMmUTT ‘mt 


1 % ^ 

iwunmable to Mpptave Whore it is not stated at whose oidloQ tiM of two 
Alternatives is to tal» effedi; the rule is that tbe optfam is in the par^ who 
is to do the first act.^* 

53. Liabifity of party preventing event on which contract 
is to take ^ect— When a contract contains reciprocal promises, 
and one party to the contract prevents the other from perform- 
ing his promise, the contract oecomes voidable at the option of 
the party so prevented; and he is entitled to compensation from 
the other party for any loss which he may sustain in consequence 
of the non-performance of the contract. 

Ilhtatration 

A and B contract that B shall execute certain work for A for a thousand rupees. 
B is ready and •willing to execute the work accordingly, but A prevents him from 
doing so. The contract is voidable at the option of B; and, if he elects to rescind it, 
he is entitled to recover from A compensation for any loss which he has incurred by 
its non-performance. \ 

Liability of party preventing performance. — It is elementary justice thWt 
one of the parties to a contract shall not get rid of his responsibilities there- 
under by disabling the other contractor from fulfilling his part of the bargain.^* 
Where a party is prevented from carrying out his part of the contract, his 
claim against the other is not one in debt but for damages under this section. 
On a final repudiation of a contract it may be treated as determined by the 
other party who can bring a claim for damages under S. 53. But a wrongful 
repudiation by one party cannot, except by the election of the other party so 
to treat it, put an end to an obligation.^*^ 

Where a seller was entitled to recover the payment of the price of a machine 
on condition that it should be tried at a proper place provided by the buyer, 
but it was thwarted in the attempt to fulfil that condition by the neglect or 
refusal of the buyer to furnish the means of apply that test, the seller must 
be taken to have fulfilled the condition.^" Where plaintiffs undertook to finish 
a certain work within four months and a half but could not begin for four 
weeks in consequexice of the defendants not being able to give them possession, 
and were afterwards delayed by (me week by the default of their own workmen 
and were out of time by five weeks in finishing the work, they were entitled 
to the stipulated sum virithout any deducticm for delay Money paid or orna- 
ments given for the benefit of the bride or bridegroom, or of both, can be 
recovered by suit, if the marriage contract is broken. A betrothal is a contract, 


12 Claek v. Wood, 9 QBD 276; Sharafdin v. AUahhtue, 88 IC 660. 
.18 Mood V. K, C> Soctoijf, LB 10 QB 264. 

14 Moomireo v. Moaowoo, (1910)2 Ch 248, 268. 

15 . XdMdgo v. SeOaut, 68 B 101 PC. 

18 Maekam v. Diek, 6 AC 261. 

IT y. Ouppif, 8 M A W 887. 
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No pemm can take advantage of the non<fuIfilnient of a condition tlxe 
p^cnrmance of which has been hindered by himself; he cannot be allowed to 
sue for a breach of contract occasioned by his own breach of contract^* It 
is sufficient if the contract cannot be performed in the manner stipulated though 
it may be perfoimed in some other manner not very different.^ If the delivery 
of goods be delayed because of the interference of the employer the penalties 
provided for in the contract for such delay are not recoverable.^ But a party 
is not exonerated if there be a stipulation to complete the work within the 
time originally limited even though additional work be ordered.^ So if a 
charterer has agreed to load or unload within a fixed period of time, he is 
answerable for the non-performance of that engagement, whatever the natnre 
of the impediments, unless they are covered by the exception in ihe charter- 
party or arise through the fault of the shipowner or of those for whom he is 
responsible.* Where the defendant sold his news agency business to the plaintiff 
company, the price ultimately to be paid was contingent upon the profit of the 
business, there was an implied covenant on the part of the company that they 
would so conduct the business that the real purchase money might be ascertain- 
ed. If the plaintiff breaks this implied covenant he is not entitled to restrain 
the other party from breaking his part of the agreement.^ Where a company 
agreed to employ the plaintiffs as agents for seven years, Ihe company could 
not terminate the agency by ceasing to carry on its business.^ Where A had 
promised to marry B within a reasonable time next after he should be thereunto 
requested to do so, and A married another, “two sequences follow: first, he 
thereby dispenses with the condition precedent of a request on her part ; since 
it would be of no use to make such a request to a person already married; 
secondly, he breaks the contract he has entered into with the plaintiff for he 
makes himself unable to fulfil it".* That the plaintiff was under an agreement 
to marry another person is no answer to a suit for breach of promise to marry.*' 
The fact that the plaintiff is with child by another person will excuse a breach.* 

54. Effect of default as to that promise which should be 
first performed in contract consisting of reciprocal promise. — 

18 Dholida$ v. Fulehand, 26 B 668, 662, see cases cited; Rajendra v. Roahttm,, 1960 
A 692. 

19 Roberta v. Bury Commiaaionera, LR 6 CP 810; Sudgett v. Bhmington, (1891)1 
QB 36; Nara/mg v. Naraycm, 80 IC 949; Lovehek v. Franklin, 16 LJQB 146. 

20 Panoma di S. P. Telegraph Co. v. India Rubber dt Co., LR 10 Ch 616, 632, 

1 Rueaell v. Bandnra, 32 LJCP 68. 

2 Doad V. ChurtoJi, (1897)1 QB 662. 

3 Alexander v. Aktieaelakdbet &c.. 1920 AC 88. 94: (1918-19) All ER Rep 986. 

4 Telegraph Beepateh Co. v: Me. Lean, LR 8 668. 

6 Reigate v, Union Mfg. Co., (1918-19) All ER Rep 143: (1918)1 KB 592. 606; see 
Turner v. Goldamith, (1891)1 QB 544: (1891-94) All ER Rep 884. 

6 Short V. Stone, 16 UQB 143. 

7 Beeehey v. Brown, 29 UQB 104. 
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Wii^ a cbatract consists of reciprocal promise; such tliat one 
of them cannot be jperformed, or that its performance caimpt be 
claimed till the other has been performed and the promisor of 
the promise last mentioned fails to perform it, such piromisOr 
<»nnot claim the performance of the reciprocal promise, and 
must make compensation to the other party to the contract for 
any loss which such other party may sustain by the non- 
performance of the contract. 

lUustrationt 

(a) A hires B’s ship to take in and convejr, from Calcutta to the Mauritius, a 

cargo to be provided by A, 3 receiving a certain freight for its conveyance. A does 
not provide any cargo for the ship. A cannot claim the performance of B'i promise 
and must make compensation to B for the loss which B sustains by the nomperfbm* 
ance of the contract. / 

(b) A contract with B to execute certain builder’s work for fixed price, B 

supplying the scaffolding and timber necessary for the work. B refuses to furnish 
any scaffolding or timber, and the work cannot be executed. A need not execbte 
the work, and B is bound to make compensation to A for any loss caused to him\by 
the non-performance of the contract. \ 

(e) A contracts with B to deliver to him, at a specified price, certain merchan- 
dise on board a ship which cannot arrive for a month, and B engages to pay for the 
merchandise within a week from the date of the contract. B does not pay within 
the week. .4’s promise to deliver need not be performed, and B must make compensa- 
tion. 

(<f) A promises B to sell him one hundred bales of merchandise, to be delivered 
next day, and B promises A to pay for them within a month. A does not deliver 
according to his promise. B’s promise to pay need not be performed and A must 
make compensaticoi. 


The section. — S. S9 deals with the general effect of refusal to perform 
a promise. This section deals with the special case of refusal or default where 
the contract consists of reciprocal promises and there has been non-performance 
by one of the parties. The section provides for the second of the three classes 
of cases mentioned by Lord Mansfield.^ In this class of cases the promises 
are so related to one another that performance on one side is a condition 
precedent to a claim for performance on the other. In cases of reciprocal 
pomises of this character the plaintiff cannot insist on the defendant’s per- 
.formance of his promise without himself performing what he has undertaken 
to though the option to perform his part of the contract is always available 
to the defendant. Where a mortgagor promised to maintain the mori^gee in 
possession for 15 years, provided the latter made payments punctually to a 
decreeholder of the former, on the mortgagee failing to perform the obligation 
he had undertaken, the mortgagor was entitled to rescind the contract and 
forthwith to redeem.*^ The general rule is “if one of two contracting parties 
j^nsee the ether to commit a breach of one of the conditions of their contract, 


^ See S. 51 note. 
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iEt fault cfomot profit by his own defaidt and exact penalty of 
the brea^”.>‘ A non-perfomumce of a condition precedent by One party may 
be a bar to his proceeding against the other.^’* Where the plaintiff contracted 
to sell his entire stodc of coal at Shalimar, say, 700 or 800 tons, and delivered 
only 469 tons, there was a breach of contract. The words 700 or 800 tons 
were words of description and thus formed an integral part of the contract.^f 
If a vendor has been fully informed of the purpose for which the purchaser 
has bought an article from him, the former must be taken to have impliedly 
warranted that the article was reasonably fit for the purpose.^® The same rule 
of warranty applies to the case of goods supplied in the course of a contract 
to do work and labour. Where a contract was made to send certain goods 
by a vessel “after completion of two country voyages”, the defendant was held 
entitled to refuse to ship the goods when it appeared that the vessel had 
been sent on one country voyage only.i’ The principle relied on was that laid 
down in Bowes v. ShandA^ “This is a mercantile contract and merchants are 
not in the habit of placing upon their contracts stipulations to which they do 
not attach some value and importance”. In face of this section there is no 
room for the application of the English equitable doctrine that “a contract 
for the sale of real property makes the purchaser the owner in equity of the 
estate”.^* But it has been pointed out that in a contract for the sale of land 
the passing of title is independent of the payment of the consideration money, 
the parties therefore cannot invoke the aid of this section.^® 

A tender of goods of some other brand would not be a strict compliance 
with the terms of a contract such as the other party would be bound to take 
up.' If the description of the article tendered is different in any respect from 
that contracted to be supplied, the other parly is not bound to take it-* Apart 
from “microscopic” deviations, goods supplied under a contract must answer 
the description of them in the contract; if they do not so answer the buyer 
may refuse to accept them.® In Be Andrew Yule & Co.* the question arose 
whether the goods sold and delivered were other than the goods described in. 
the contract by reason of their peculiar smell. Of course the buyer is not to 
take advantage of a negligible variation.® There has been a growing strictness 


12 Puliyadi v. Kuttuva, 42 IC 609; Arjun v. TuUi, 1949 C 610. 

13 Mathra v. Seeretary of State, 133 IC 442. 

14 Kallyanjee v. Shorrock, 37 C 334. 

16 Bombay Burmah Trading Crop. v. Aga Mahomed. 34 M 463 PC; Manchester 
loners v. Rea, 91 LJKB 604: (1922) All ER Rep 606; Francia v. Cockrell, LR 
5 QB 601. 

16 Meyers v. B. C. Service, (1934)1 KB 46. 

17 Fleming v. Koegler, 4 C 287. 

18 2 AC 466; SrUeriehna v. Dhani, 1934 S. 29. 

19 Mian Pir v. Serdar, 60 CU 870 PC. 

20 muh V. Naik. 1949 Oxi 14. 
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la xoattiffit' of rci^jUPdiiiff the paiiiculars in the eontrect m iMut dt the 
description of the goods.^ When a purchaser of goods has tidien ddiivei^ 
without any objection to the quality of the goods, the sale being by sani^fe, 
and has exercised acts of possession over them, he cannot sue for the return 
of the purchase money on the ground of unsoundness of fl^>od8^ but he can 
claim damages. A vendor is liable in damages for latent defects in the goods J 
From Ihe fact that some of the goods tendered were not of the contract descrip> 
tion no inference can be drawn regarding the whole of the goods tendered.^ 
Where a person entered into a contract with a railway compay for the supply 
of sleepers of a certain specification, and then negotiated with a firm for the 
supply of such sleepers as would enable him to carry out the contract with 
the railway company, the firm being informed of the purpose for which the 
sleepers were wanted must be taken to have impliedly warranted that those 
supplied by it were reasonably fit for use by the railway company.® Where 
A contaract is entered into for the purchase of certain bales of cloth bearing 
certain numbers, the numbers do not give any indication of the quality or 
description, so for a mere clerical error in the numbers in the contracts the 
imrchaser is not entitled to reject the goods on the ground that the g<)|od3 
tendered are not of the contract quality.'® Where on a conveyance of propd^ty 
it was agreed that the defendant would pay a certain sum on account of arrears 
of rent to the plaintiff under as per account to be made out by the plaintiff 
and would have a deed of assignment in his favour in respect of such arrears 
executed by the plaintiff, the plaintiff was not entitled to sue the defendant 
purchaser, as the plaintiff did not have the account taken nor the deed of assign- 
ment executed.” Where a contract for the sale of goods contained the clause 
“P. 0. B. New York”, the stipulation was regarded as one which went to the 
root of the contract, which must be performed before the plaintiff could claim 
indenmity from the defendant. Shipment at Montreal was not in performance 
of contract.'® Where a person offered a guarantee and to make a deposit of 
title deeds if £1000 were advanced instantly for 7 days, and not otherwise, 
to his brother, he was not liable on the guarantee if the condition was not 
fulfilled.'® Where a master took an apprentice, undertaking to teach him three 
trades but he ceased to carry on one of them, he by his act made it impossible 
to teach, therefore, the apprentice was not bound to serve him.'* 

Failure to perform means such conduct as amounts to a renunciation, 
i.e., to an absolute refusal to perform the contract so that the other party may 


6 Se Moore, (1921)2 KB 619. 

7 Jatindra v. Muralidhur, 48 CU 126; see Empire Enffineermg Co. v. Mtundeipal 
Board, BareiUy, 27 ALJ 674. 

8 RayvXu v. Kuppu, 49 MU 1. 

9 Bombay Burynak Trading Co. v. Aga Mahomed, 13 Bom Ut 818 PC. 

10 Ramjivan v. Bhikaji. 26 Bwn LR 442 PC; but see Hariehand v. Goeho Ktmha, 
26 Bom LR 921. 

11 Satya v. Mahadeo, 123 IC 794. - 
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,14 AUm r. Topp, 20 LJ Ex 241. 
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aeeeiit it Us a raason for not perfoiwiiiir hf» part. I^na, failure ^to pay accord- 
ing to stilpdlal^n a proportionate ii^ke of goods delivered has been hdd, wbere 
ihe contract was single and indivisible, not to amount to a renunciation.^ 

By a contract made in England buyers agreed to buy from sellers a quantity 
of Portuguese turpentine f.a.s. buyers' ^p at Lisbon, the destination being to 
the sellers' knowledge a port in Eastern Germany. Under the Portuguese law 
turpentine could not be exported without an export licence. The sellers applied 
unsuccessfully to the appropriate Government board for a licence to export to 
the desired port, so that the turpentine could not be delivered f.a.B. the ship 
chartered for that port sent by the buyers. It was for the sellers to do their 
best to obtain the licence for East Germany through the suppliers and, if they 
could not do so, further performance of the contract by the buyers was 
excused.^® 

By a contract embodying four transactions dated September 16, 1953, sellers 
carrying on business in Finland sold to an English company a quantity of ants' 
eggs, f.o.b. Helsinki, “Delivery: prompt, as soon as export licence granted". 
The sellers' application for an export licence, which they had made with reaBon< 
able diligence, was refused by the Finnish authorities, so that they were unable 
to ship and deliver the contract goods. It was held that, on the construction 
of the contract and in the circumstances of the case, there was to be implied 
into the clause “Delivery : prompt, as soon as export licence granted" an absolute 
warranty by the sellers that they obtain an export licence, and not merely a 
warranty that they would use all due diligence to do so. Accordingly, since 
they had failed to carry out that obligation, the sellers were liable in damages 
to the buyers.*''^ 

Warranty or condition. — A condition and a warranty are alike obliga- 
tions under a contract, a breach of which entitles the other contracting party 
to damages. But in the case of a breach of condition he has the option of another 
and a higher remedy, namely, that of treating the contract as repudiated. A 
party to a contract who has performed, or is ready and willing to perform, 
his obligations under that contract is entitled to the performance by the other 
contracting party of all the obligations which rest upon him. But such obliga- 
tions are not all of equal importance. There are some conditions whidi go 
directly to the substance of the contract, others (warranties) are not so vital. 
The breach of a condition gives a purchaser the choice of two remedies, either 
of rejecting the goods and treating the contract as repudiated, or of suing for 
damages for delivery of the inferior article. A contract for the delivery of 
common English sanfoin is not performed by the delivery of giant sanfoin, an 
article of inferior value.^* Where according to the terms of a contract to sell 
and purchase ore the parties consider the quality of the ore to be supplied as 
one of the essential conditions of the contract, the condition that the samples 

16 Sinuson v. Virayya, 9 M 369. 

16 A, V. Pomd & Co. Ltd. v. M. W. Hardy & Co. Ine., (1966)2 WLR 683 HL. 

17 Poter Cauidy Seed Co. Ltd. v. Oeimatukkukouppa I. L., (1M7)1 VftM 273, 278-9: 

(1957)1 All EB 484: (1957)1 Lloyd’s Rep 25. 

1& V. Pmtt, (1910)2 KB 1003, 1012—14, on app 1911 AC 394, fold in Andrews 

Sroe. V. Singer A Co.. (1934)1 KB 17: (1938) All ER Rep 479. 
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of tike ore should be uialysed by the nominees of both the parties ik also fin 
essential condition; and the seller will be guilty of violating that conditbm if, 
on the refusal of the buyer’s nominee to analyse, the seller intimates i^t^^ 
analysis by the seller's nominee shall be final with the result that buyer can 
refuse to buy without being liable for breach of contract.^® But on a sale of 
specific goods, with a warranty that they correspond to sample, the vendee 
cannot refuse to receive them on account of their not corresponding, without 
an express condition to that effect, but has his remedy in damages or can plead 
breach of warranty in redaction of damages in an action for the price.^ A 
promise in a contract, e.g., to deliver a new car, is not affected by a ccmdition 
in the contract excluding liability for a breach of warranty. An express term 
excludes the operation of an implied term.^ 


55. Effect of failure to perforin at fixed time in contract in 
which time is essentiaL — ^When a party to a contract promises to 
do a certain thing at or before a specified time, or certain thmgs 
at or before specified times, and fails to do any such thing at 
or before the specified time, the contract, or so much of it, as 
has not been performed, becomes voidable at the option of ^e 
promisee, if the intention of the parties was that time should be 
of the essence of the contract. 

Eff^t of such failure when time is not essential. — If it was 
not the intention of the parties that time should be of the essence 
of the contract, the contract does not become voidable by the 
failure to do such thing at or before the specified time; but the 
promisee is entitled to compensation from the promisor for any 
loss occasioned to him by such failure. 

Effect of acceptance of performance at time other than that 
agreed upon. — If, in case of a contract voidable on account of the 
promfeor’s failure to perform his promise at the time agreed, ^e 
promisee accepts performance of such promise at any time other 
than that agreed, the promisee cannot claim compensation for 
any loss occasioned by the non-performance of the promise at the 
time agreed, unless, at the time of such acceptance, he gives 
notice to the promisor of his intention to do so. 

1. Time of the essence of the contract. — The rule of equity, which is now 
the general rule of English jurisprudence, is to look at the whole scope of the 
transaction to see whether the parties really meant the time named to be of 
^ essence of the contract. The same principle is formulated in this section. 
Even where time is not of the essence of the contract, the court naay infer 
that in the circumstances of the case it has to be performed within a reasonable 

19 M. f*. /‘Mdustries v. Shr^ram Dwffa Praaad, AIR 1971 SC 1988. 

Dawton v. CoBis, 20 LJCP 116; Heyworth v. HviehMwm, LR ,2 QB 447., 

, J' , Aniitew* Broy v. Sinfftr A Ca., <1984)1 KB 17, hot see £/ JBtirange v. Grantdo^, 
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br even witib the utmppt diligence.^ Whether time is of Ihe essesice of 
the contaract or not depends upon the nature of the property, upon the construo- 
tdon of the contract, and upon the objects which the parties had in entering into 
it.’ The mere fact that time is specified for the performance of a certain act 
is not by itself sufficient to prove that time is of the essence of the contract.* 
Time has been held to be of the essence of the contract because the amount due 
was carrying interest.® The first part of the section includes both the case of 
time originally being made of the essence and the case of time becoming of the 
essence having regard to what subsequently takes place under the contract. In 
Jamahed v. Burjorji^ it has been laid down that the rule embodied in this section 
does not vary from the English rule. If time has not been originally of the 
essence of the contract and one party has been guilty of unreasonable delay, 
the other party is not justified in serving a notice making time of the essence 
of the contract.'^ That depends upon the intention of Ihe parties to be deduced 
from all the surrounding circumstances of the case.® The section does not liable 
a promisee to keep alive a broken contract in the hope of being able to recover 
heavier damages for its breach.® The Transfer of Property Act and this Act 
have to be read together and under the first paragraph of the section where 
time is of the essence of a contract, a lessee has the power to rescind a contract 
of lease if possession is not delivered to him on the stipulated date.^® But a 
breach of contract may be incapable of remedy, i.e., under S. 114 A (6), T. P. 
Act, if time is of the essence of the contract.!^ The object of the section is 
to protect the promisee and is analogous to S. S9. If a stipulation entered into 
by the promisor as to time, which is of the essence of the contract, is broken 
the promisee is entitled to repudiate, or put an end to, or avoid the contract.^® 
It is the duty of the promisor to take all steps necessary for the performance 
of the contract within the stipulated time.^® 

In equity the time fixed for completion of the sale or purchase of real estate 
is not of the essence of the contract, but this rule never had any application 
to cases in which this stipulation as to time could not be disregarded without 
injustice of the parties.** In a contract for sale of land, a provision for the 

2 Kiahan t. Pumendu, 15 CU 40 Kanu v. Gonda, 1947 L. 852. 

3 Pairiek v. Milner, 2 CPD 842; see Fakir v. AbdvUa, 12 B 658, 678; see Seton v- 
Slade, Wh. & TLC 445: (1775-1802) AU £R Bep 168; Hijneell v. Knight, 4 U 
Ex £q 52: 160 ER 163. 

4 Ragkbir v. Sundar, 131 IC 871. 
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{Myiaeat of interest in case of delay in tibe payment of the balance of pardume 
money shows that time is not of the essence of the eontract.^^ 

When it is alleged that time is of the essence of the contract, it is meant 
that the particular time mentioned for completion is the predominant consti- 
tuent elmnent of the contract without which it would not be what it is, and that 
if the time be allowed to pass without the contract being completed it is fair 
and reasonable to consider that the promisor had definitely and finally refused 
or rendered it impossible to carry out the contract. It is one of the well known 
principles of equity that in cases of sale of immovable property time is not of 
the essence of the contract, unless it be quite clear that the parties especially 
agreed that it should be so. Where time is really of the essence of the contract 
failure to complete by the specified time gives the right to the promisee imme- 
diately to rescind. Where it is not of the essence of the contract he has a 
right to damages only and a delay of a few days would not render the contract 
voidable, but the contract must be performed within a reasonable time.^| In 
Webb V. Hughea^'^ it has been observed that “if time be made the essence of 
the contract that may be waived by the conduct of the purchaser, and if\the 
time is once allowed to pass, and the parties go on negotiating for complepon 
of the purchase, then time is no longer of the essence of the contract.” But 
“a mere extension of time and nothing more is only a waiver to the extent of 
substituting the extended time for the original time and not an utter destruc- 
tion of the essential character of time”.*® In English law in mercantile con- 
tracts time is of the essence of the contract and the same rule holds good in 
India.*® When both parties are engaged in business and articles are brought 
by one party from the other for business purposes, the transaction falls within 
the term ’mercantile busing’.®® Where a person is given an option to pur- 
chase certain shares and separate times are fixed for election to purchase and 
for payment of price, both the times are of the essence of the contract.* “In 
cases other than commercial contracts the ordinary presumption is that time is 
not of the essence of the contract. But the presumption is rebuttable. Time 
xnay be of the essence of the contract by reason of an express condition, or 
such condition may be inferred from the circumstances and intention of the 
parties.® Upon the sale of a business (public house) as a going concern, time 
is of the essence of the contract.® In case of a provision in a compromise 
decree that in default of payment within a time fixed, a certain consequence will 


16 Patrick v. MiUncr, 2 CPD 342; Hatten v. RuaaeU, 38 Ch 334. 

16 Doulatram v. Alibhcd, 33 1C €68; Begraj v. AKshar, 77 IC 897. 

17 LR 10 Eq 281, fold in Kiahan v. Pummdu, 15 014 40; see Bruner v. Moore, 
(1904)1 Ch 305; see Sankuni v. E. I. Aaaee., 1932 M 241. 

18 Barclay v. Meeaenger, 43 U Ch 449, 466; Kamai v. Chhatoorbhuj. 78 IC 962; 
Lucknow Automobilea v. R. Porta, 1940 0. 443. 

19' . Tirkamji v. Port Tmat, Karachi, 36 IC 96; Kpkpjmaami v. Doraiagmi, 4 IC 1125; 
Kruger & Co. v. Po, 8 IC 946; Mokanlal v. Qyauiramt, 166 IC 778; see Sniith v. 
Jkmadar, 17 B 129 — goods to he ediipped within or during a certain tfane. 
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f4)|kniir« tii 9 provudon «« to. time ie of the essence of the contract.* So also where 
under a compromise one party undertakes to deposit the money in court witiiin 
a certain t^e.‘‘ Premiums on a life policy if not paid within the date stipu- 
lated become voidable.* Where the defendant entered into a contract with the 
plaintiff to deliver 50 tons of rice in June and another 50 tons in July and 
it was provided that no objection was to be raised by the plaintiff in case of 
delivery being d^ayed, but there was late delivery, held, prima facie there was 
a breadb of the contract, the burden of proving that the case came within the 
exception lay upon the defendant.^ The term “shipment” included not merely 
the loading of the goods on board the ship but also the starting of the ship. 
It was obligatory upon the defendant to establish that the delay was attribut- 
able to circumstances for which he was not responsible.* When there is a 
stipulation in a mercantile contract that goods are to be shipped within or 
during a certain time specified in the contract, it is a condition precedent that 
the goods shall be so shipped, the time of shipment forming part of the descrip- 
tion of the goods. The expressions ‘to be shipped’ and ‘shipment’ within a 
certain time mean that the goods shall be placed on board the ship during the 
time specified, in the absence of trade usage to the contrary.* As soon as the 
contract was broken the obligation of the purchaser to take delivery of the 
goods vanished.’* He was not bound to accept the goods when they were deliver- 
ed late.” Similarly a stipulation to discharge the cargo within a fixed period 
of time is an unconditional engagement for the non-performance of which he 
is answerable, whatever may be the nature of the impediments which prevent 
the charterer from performing it.^* 

If a plaintiff cannot complete the performance of an act within the stipu- 
lated time the defendant is entitled to rescind the contract;’* to allow the 
plaintiff further time for performance would amount to making a new contract.^* 
The plaintiff, if he treats the contract as cancelled, may, on giving notice to the 
defendant, dispose of the goods after a reasonable length of time and remit the 
proceeds to the defendant.’* But if the plaintiff accepts performance after the 
stipulated time he is deemed to have waived the objection.’® Thus where an 
indent contains a clause that unless the buyer exercise his option within three 
days the contract will be understood to be rescinded, it is his duty to reply 


4 EUammal v. Venkaia, 79 IC 958; Bhagwat v. Srinivaa, 16 Pat 202 FB; Kiasen 
V, Madan, 16 Pat 896; but see Nandrani v. Durga, 82 1C 605. 

5 Beni v. Sew, 1949 C 661. 

6 Semkumi v. E, L. 7. Ineee, 1932 M 241. 

7 See Samdmum v. T. B. S. S. Co.. 1913 AC 680, 689: (1911-13) All ER Rep 1013. 

8 See Dwm v. BwknaU, (1902)2 KB 614, 621: (1900-03) All ER Rep 131. 

9 Cvmetji v. Ci^wder, 8 B 299. 

10 See Behn v. Bumeee, 8 B & S 761, 763. 

11 KaH V. lamoU, 20 CWN 159. 

12 DotMfhoy V. Cfeokua, 7 Bom LR 670; Poatlethwaite v. Freeland, 6 AC 669, 608: 
49 U QB 630. 
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timi time or aatmnatieaUy the contract is cancelled.*’^ The due date df 
iKBrformance of a contract is the date which was in the contemplatien of tiie 
parties at the time when the contract was entered into and not the date to 
which, owingf to circumstances beyond the control of the parties, the actual 
performance had necessarily to be postponed but without any express afirroement 
between the parties.^^ The section has been applied to time mentioned in consent 
decrees.^* 

2. Intention essential. — ^Under the section the question, whether or not 
time is of the essence of the contract, depends upon the intention of the 
parties. This intention is to be ascertained, (1) from the express stipulation 
of the contract; (2) from the nature of the property; and (3) from the sur- 
rOundinfir circumstances. Where there is nothing in the surrounding circum- 
stances from which such an intention can be inferred, the fact that the contract 
is for the sale of land does not import such an intention.*® The test is whether 
at the inception of the contract its perfomance by one party was meaiit to 
depend upon the other party’s promise being fulfilled by the day named therefor, 
or whether a day was named merely in order to secure performance withm a 
reasonable time. If the former is found to have been the intention no relief 
can be claimed against forfeiture; if the latter is found to have been the inten- 
tion equity will not refuse relief.’ When the time fixed for the performance of 
the contract was extended twice and the object of the purchase is not a com- 
mercial undertaking time is not of the essence of the contract.* It is well settled 
that the mere fact that a date has been mentioned for the performance of the 
agreement does not conclusively prove that time was intended to be of the 
essence of the contract. The court has to determine whether, from an express 
promise to that effect, or because such a promise is to be implied from a consi- 
deration of the real intention of the parties, inferred from the nature of the 
contract, time is to be deemed of the essence of the contract.* Where under a 
contract for the sale of iron joists and other articles the seller is required to 
supply the goods within ten days or earlier, the intention of the parties is to 
make time the essence of the contract. If the seller instead of supplying the 
goods within the stipulated time supplies diverse quantities on different dates 
and they are accepted by the buyer, it cannot be said that the buyer is not 
entitled to put an and to the contract as to the outstanding quantity on the 
ground of delay, especially when he serves a notice to that effect on the seller.^ 
Is it necessary that in order that time may be of the essence of the contract 


17 See Mitnaaram v. Mongol, 66 IC 497. 

18 Pragdaa v. Munnilal, 106 IC 906, foling GaneshUal v. Debt, 106 IC 266. 

19 Bhagvant v. Appaji,' 18 Bom LR 803; Parbhv. v. Jhalo, 42 IG 480; Shomkar v. 
Ratanji, 47 Bom 607. 

20 Alliboy v. Dowlatram, 60 IC 41; Shambhu v. S. of S, 1940 S 1. latestion of the 
parties was held to be that time should be of the essence of the contract in 
Delhi Cloth Mills v. Kmhiya, 19 IC 98 (mercantile etc.). 

,1 Horakh v. Saheb, 6 CU 176. 
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3 Mtthodeo v. Nct/rain, 24 CWN 380; Kuppueomi v. DorttAea/mA, 4 IC 112ft. 

4'.C'. C. of India v. S. S. Corporation. AIR 1970 Cal S21, 328«a4; Deoro^I0tM Inter- 
mtUomU S. A. t. Praelitionera in MorkeNng ttd., (1971)2 AR EB 216 CA. 
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the intentioii moat be espressed in unmiateikabie language?*^ SulmeiiBent con> 
dact of partiea is not irelevant to find out whether time was of the essence 
of the contract* The intention of the parties to make time of the essence of 
a contract mar be manifested by express stipulations between the parties or 
impliedly from the natpre of the property or the surrounding circumstances of 
the case.^ Specific performance of a contract will be granted in spite of failure 
to keep ibe dates assigned by it if justice can be done by the parties and if 
nothing in (a) the expressed stipulation of the parties, (b) the nature of the 
property, and (o) the surrounding circumstances, make it inequitable to grant 
the relief.* If an agreement shows that the execution of a ccmtract may, for 
some causes, be postponed, it is evidently contemplated that the time may ex- 
tend beyond the day fixed for completion; the time fixed therefore cannot be 
of the essence of the contract.* If a person concedes something to another on 
the ground of the latter performing his part of the contract within a specified 
period, time is of the essence of the contract.^® The parties notwithstanding 
they named a specific date for performance may really intend no more than 
that it should take place within a reasonable time.^^ Where parties agreed that 
if the decretal amount with compensation was deposited within a certain date 
the sale would be set aside and in case of default the sale would be confirmed, 
time was held to be of the essence of the contract, and as there was delay in 
making the deposit, the sale was held to be confirmed.^* Where in case of 
contract with the Government to deliver goods on certain date, the condition 
of contract itself provides for extension of time, then time is not of the essence of 
the contract. The contract would nOt become voidable if the goods are not 
delivered on the specified date. The Government can ask for compensation in 
terms of the conditions of the contract and at the same time allow the contract 
to be performed.^* 

It is not merely because of specification of time at or before which the 
thing to be done under the contract is promised to be done and default in com- 
pliance therewith, that tiie other party may avoid the contract. Such an option 
arises only if it is intended by the parties that time is of the essence of the 
contract. If the contract relates to sale of immovable property, it would nor- 
mally be presumed that time was not of the essence of the contract. Mere 
incorporation in the written agreement of a clause imposing pmialty in case 
of default does not by itself evidence an intention to make time of Ihe essence.^* 

6 Ram v. Ka«i, 1960 C 582 : 54 CWN 680. 
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7 Roberta v. Berry, 3 D6M&G 284; see Jamehed v. Burjorfi, 43 I A 26; Hudson 
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fl^tuffh not mentioned for the completion of the contract, is from the Auctpatthf 
nature, of the property considered as of the essence of the contraci^ the intended 
leasee may therefore fix a reasonable time for completion and on the lessor's 
default may rescind the contract*® In case of a lease renewable at the option 
of the lessee, the option should be exercised during the continuance of the lease. 
Time tiierefore is of the essence of the contract.*® A lessee failing to exercise 
the option to renew within the time limited by the clause giving the option is 
not entitled to renew. Where, however, no time is fixed for the purpose, an 
application for the renewal of the lease may be made within a reasonable time 
before the expiry of the term. A delay on the part of the lessee to apply for 
renewal through negligence will not entitle him to claim renewal.*^ In view of 
the intention and conduct of the parties, time may be regarded as of the essence 
of the contract regarding the execution of a document (patta).*® 

4. Sale of land. — Time is not ordinarily of the essence of a contract ior 
the sale of land simply because a period of time for completion is mentioned, 
but the parties can make it so by express agreement in the contract itself or 
subsequently by giving reasonable notice to complete on a day certain, or u 
the nature of the property intended to be sold requires it.*® In a contract 
relating to sale of immoval property the presumption is that time is not ok 
the essence of the contract. Mere incorporation of a clause imposing penalty in 
case of default does not make time of the essence of the contract.**® Where 
a vendor of property fails to make out a marketable title he is not entitled to 
enforce a provision in the nature of a penalty against the purchaser for failure 
to complete the purchase within the stipulated time.* In the case of a mortgage 
with possession providing for redemption only at a particular season of the 
year, time is of the essence of the contract and the mortgagor, in order to 
maintain a suit for redemption, has to show that he made an offer to redeem 
in that season and that the offer was refused.** In contracts for the sale of 
land, a clause for forfeiture is very often provided in default of punctual pay- 
ment as also liberty to cancel the agreement. Where time is of tiie essence of 
the contract, the purchaser, if he makes default in payment, is not deemed 
entitled to sue for specific performance, but relief can be obtained against the 
forfeiture clause which is of the nature of a penalty. But if the default is of 
the seller, tiie buyer is entitled to refund of the earnest money.® In a contract 
for the sale of land, the condition that the purchaser should send his objection, 

16 Maebryda v. Weeka, 22 Besv 633. 

16 Nieholeon v. &nith. 22 Ch D 667. 

17 Cdltex (India) Ltd. v. Bhagwan Devi, AIB 1969 SC 406. 
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ta titiie witiiin 7 days from tiie dftUye;nr of the abstract makes time 
of tlw essence of tbe contract* so that if the objection be taken too late, the 
deposit cannot be recovered.^ Where a contract for sale provides that if the 
balance of the price is not paid on or before a specified date, the earnest monef 
shall stand forfeited, time must be regarded as of the essence of the contract, and 
the contract shall lapse on such failure.^^ But if the vendor does not himself comply 
with the stipulation as to time by delivery of the abstract in time,® or delivers 
an abstract which does not disclose a title at all,'' he cannot hold the purchaser 
bound by the stipulation to send him the objection within the time limited for 
that purpose. In the case of the sale of a public house as a going concern time 
is of the essence of the contract.® If in a contract for the sale of land time is 
expressly made of th^ essence, specific performance cannot be decreed in favour 
of the party in default however trivial.® If a building owner orders extra work 
beyond that specified by the original contract, which 1^ necessarily increased 
the time requisite for finishing the work, he cannot claim the penalties provided 
for by the contract.'® Unless a contrary intention is apparent upon tbe sale of 
a contingent reversionary interest, time is deemed to be of the essence of the 
contract." 

5. Resale of land. — The doctrine that time may not be of the essence 
of the contract, which arises on the construction of a contract of sale of land, 
does not apply to a contract for resale of property conveyed," nor to a sale 
with an option of repurchase within a prescribed time.'* 

6. Sale of goods. — Time is of the essence in case of contracts for the 
sale of goods, because prices vary not only from day to day but from hour 
to hour.'* ^'Merchants are not in the habit of placing upon their contracts 
stipulations to which they do not attach some value and importance. There is 
no reason why a term which is found in a contract should not be fulfilled”.'* 
The operation of the section is not confined to contracts under which the pro- 
perty in the goods sold does not pass to the buyer, but extends also to the case 
of contracts for the sale of ascertained goods where property passes by the 
contract to the buyer.'* Even where time is not of the essence of the contract, 
inordinate delay on the part of either side is a good ground for putting an 

4 Roaenherg v. Cook, 8 QBD 162; Oakden v. Pike, 84 U Ch 620; see NUmonoy v. 
Dinendra, 61 CLJ 264. 

5 TraiLaJeyanath v. ProvahaU, AIR 1974 Cal 261, 264. 
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to the eontraet, eiinen though no notice has bera sent asking for delivery 
and in default purporting to cancel the contract.^^ Instead of promising to do 
a certain thing before a specified time, parties very often contract to make an 
^icle “as soon as possible" without specifying any date. That expressicm 
does not mean “as soon as I possibly can", or “the means at my disposal might 
allow", but It m«Ems to do the thing within a reasonable time, with an under- 
taking to do in the shortest practicable time.^^ 

A contract to supply goods to the plaintiff by the defendant was on a 
printed document with the terms regarding quantity, quality, price, shipment, 
payment, and the remarks column filled in manuscript. Against ‘Shipment’ 
Ibere was written “October /November 1950”. In the remarks column the follow- 
ing was written: (1) “Invoice weight to be accepted. (2) This contract is subject 
to import lincence and therefore the shipment date is not guaranteed". It was 
held that considering that in commercial contracts time is ordinarily of t^e 
essence of the contract, and giving the word ‘therefore’ its natural, grammaticjal 
meaning, it must be held that what the parties intended was that to' the extent 
that the delay in obtaining import licence stood in the way of keeping to tlm 
shipment date ‘October/November 1950’ the shipment date was not guaranteed^ 
but with this exception shipment October-November 1950 was guaranteed.^® 

7. Time subsequently made essentiaL — Time mentioned in a contract 
of sale, though not of the essence of the contract, may be made so by giving 
notice subsequently.®® Of course, there is no right in either party to a contract 
by notice so to engraft time as to make it of the essence of the contract if it 
has not been already of the essence. But a party may be allowed to limit a 
particular time within which an act is to be done if there has been such im- 
proper conduct on the part of the other as to justify the rescission of the 
contract sub mode, that is, if a reasonable notice be not complied with.' Thus, 
a buyer has no right without the consent of the seller to extend the time for 
the completion of a contract and claim damages prevailing at the deferred date.® 
No absolute rule can be laid down as to what is a reasonable notice.® It must 
depend upon the circumstances of each case with due consideration of the leisurely 
manner in which the parties have proceeded and of the fact that they will not be 
l»*ejadiced by further delay of a few days in completion of the contract.'* The 
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^ttostion of r^aaonaUenesB most be determined ns at the date when the notice 
is giveiw*^ day of notice is probi^lily to be excluded.^ Whwe the notice is 
unreasonable it is ineffectual in making time of the essence of the contract.^ 

8. Paragraph 3. — The promisee is given by the section the option to 
avoid the contract where the promisor fails to perform the contract at the time 
fixed. It is open to the promisee not to exercise the option, but he cannot 
thereby alter the date of performance fixed by the contract. Under S. 68 time 
for performance can only be extended by an agreement arrived at by both 
parties. The fact that the contract is not put an end to does not entail the 
furtiier consequence that the time for performance is automatically extended. 
Forbearance to sue or give notice of rescission cannot be an extension of time 
for the performance of the contract.* The section means that the promisee 
cannot claim damages for non-performance at the original agreed time, not that 
he cannot claim damages for non-performance at the extended time.® Where deli- 
very was tendered after the expiry of the specified time, and accepted without 
any protest at that time or without any indication of any intention to claim com- 
pensation for loss occasioned by the breach, that amounted to a condonation of 
the breach by the acceptance.^* Where on the failure of the contractor to finish 
the work by the date fixed in the agreement the contractee allows him time to 
continue and complete it without imposing any penalty in terms of the contract 
or rescinding the contract, the contractee is not entitled to any compensation as 
the contractee must be deemed to waive his right to fix it and recover it from 
the contractor.” On the promisor’s failure to perform within the stipulated 
time he loses the power to enforce the contract. The promisee, on the other 
hand, has the option of enforcing it or not as may suit him. The damages he 
will be entitled to claim under S. 70 will be assessed with reference to the date 
of breach, i.e., the date stipulated in the agreement and not the date of rescission. 
The plaintiff is not entitled to include any aggravated damages caused by his 
action or inaction subsequent to the breach. 

56. Agreement to do imi^sible act. — ^An agreement to do 
'an act impossible in itself is void. 

Contract to do act afterwards becoming impossible or un- 
lawful. — ^A contract to do an act which, after the contract is 
made, becomes impossible, or, by reason of some event which the 
promisor could not prevent, unlawful, becomes void when the act 
becomes impossible or unlawful. 

Compensation for loss through non-performance of act 
known to be impossible or unlawf ul.-~Where one person has pro- 
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mised to do something which he knew, or, with reasonable dili- 
might have known, and which the promisee did not know 
to be impossible or unlawful, such promisor must make compensa- 
tion to such promisee for any loss which such promisee sustains 
through the non-performance of the promise. 

lllustrationa 

(а) agrees with B to discover treasure by magic. The agreement is void. 

(б) A and B contract to marry each other. Bcsfore the time fixed for the 
marriage, A goes mad. The contract becomes void. 

(e) A contracts to marry B, being already married to C, and being forbidden by 
the law to which he is subject to practise polygamy. A must make compensation to 
B for the loss caused to her by the non*perfonnance of his promise. 

(d) A contracts to take in cargo for B at a foreign port. A’s Government 

afterwards declares war against the country in which the port is situated. The 
contract becomes void when war is declared. I 

(e) A contracts to act at a theatre for six months in consideration of a sum 

paid in advance by B. On several occasions A is too ill to act. The contract ro 
act on those occasions becomes void. \ 

Sec. 66, it is said, is based on the English rule of frustration of contracts.’ 
In Sa/tyabrata’s case,^^ the Supreme Court in indicating the true scope and effect 
of sec. 66 considered to what extent, if any it incorporates the English rule of 
frustration of contracts. It was contended, inter alia, on behalf of the appellant 
tiat the English doctrine of frustration of contracts had no application to India 
in view of the statutory provision contained in sec. 56 of the Indian Contract Act. 

As to the juridical basis of the doctrine of frustration, Mukherjea J, in 
delivering the judgment of the court observed: “. . . the essential idea upon 
which the doctrine is based is that of impossibility of performance of the con- 
tract; in fact impossibility and frustration are often used as interchangeable 
expressions. The changed circumstances, it is said, make the performance of 
the contract impossible and the parties are absolved from the further perform- 
ance of it as they did not promise to perform an impossibility. 

His Lordship relied upon the dictum of Lord Soreburn in Tamplin Steam- 
ihip Co. Ltd V. Anglo-Mexican Petroleum Products Co. Ltd^* that the parties 
shall be excused if substantially the whole conti*act becomes impossible of per- 
formance or in other words, ‘impracticable’ by some cause for which neither 
was responsible. His Lordship also quoted with approval the following observa- 
tions of Viscount Maugham in Joseph Constantine Steamship Line Ltd. v. 
Imperial Smelting Corporation Ltd'.^^ “The doctrine of frustration is only a 
special case of the discharge of contract by an impossibility of performance 
arising after the contract was made”. His Lordship furtlier pointed out that 
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Imd PcH^ter also agt*^ with this view and rested the doctrii;te on the satne 
hhsis. 

His Lordship approved of the view expressed by a Division Bench of the 
Nagpur High Court in Ke$aH Cfumd v. GovemoT'jGeneral in CowttciP-* that tl» 
doctrine of frustration comes into play when a contract becomes impossible of 
performance, after it is male, on account of circumstances beyond the control 
of tibe parties, that the doctrine being a special case of impoBSibility comes 
under sec. 66 of the Indian Contract Act. According to His Lordship, this view 
was fortified by the pronouncement of the Supreme Court in Gmga Saran v. 
Bam Charan,^'^ where Fazl Ali, J., in speaking about frustration, observed: “It 
seems necessary for us to emphasise that so far as courts in this country are 
concerned, they must look primarily to the law as embodied in sections 82 and 
66 of the Indian Contract Act., 1872”. 

His Lordship concluded this part of the judgment as follows: “We hold, 
therefore, that the doctrine of frustration is really an aspect or part of the 
law of discharge of contract by reason of supervening impossibility or illegality 
of the act agreed to be done and hence comes within the purview of sec. 66 
of the Indian Contract Act”. His Lordship in this connection pointed out two 
things: (1) that it could be incorrect to say that section 66 of the Contract Act 
applies only to cases of physical impossibility, and (2) that it would be in- 
correct to say that where section 66 is not applicable, recourse can be had to the 
principles of English law on the subject of frustration. His Lordship laid 
emphasis on the fact that to the extent the Indian Contract Act deals with 
a particular subject, it is exhaustive upon the same and that it is not permis- 
sible to import the principles of English law ‘dehors’ these statutory provisions. 
As to the utility of English decisions His Lordship said: “The decisions of the 
English courts possess only a persuasive value and may be helpful in showing 
how the courts in England have decided cases under circumstances similar to 
those which have come before our courts”. 

After giving warning against importing the principles of English law. His 
Lordship sought to clear up the complexities of the English law on the subject 
of frustration. In the opinion of His Lordship, the law of frustration in England 
developed under the guise of reading implied terms into contracts. The court 
implies a term or exception and treats that as part of the contract. Blackburn 
J. first formulated, His Lordship pointed out, the doctrine in its modem form in 
Taylor v. Caldwell.^^ The court there was dealing with a case where the defen- 
dant agreed with the plaintiff to hire to the plaintiff a mudc-hall for the purpose 
of entertainment. Before the arrival of the day of performance the music-hall 
was destroyed by fire. The defendant was held not liable to pay damage for 
the breach of the contract which the defendant, through no fault of his own, 
was unable to perform. It was so held because the contract was not to be 
construed as a positive contract, but as subject to an implied condition ‘that the 
parties shall be excused in case, before breach, performance becomes impossible 
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£t<oia the perishing of the thing vatilioot default of Ihe cootractorN Bta^hurni 
laid down the following principle. In contracts in which the perfonnanoe de^ 
pends on the continued existence of a given person or thing, a condition is 
implied that the impossibility of performance arising from tiie perishing of the 
person or thing shall excuse the performance, even though the promise is in 
words which are positive and even though there is no express stipulation tiiat 
the destruction of the person or thing shall excuse the performance; the excuse 
is by law implied. 

The next case cited by His Lordship was Robinson v. Davidson.^^ In that 
case there was a contract between the plaintiff and the defendant’s wife (as the 
agent of her husband) that she, an eminent piano-forte, would perform at a 
concert to be given by the plaintiff on a specified day. On the day in question 
she was unable to perform on account of illness. The contract was silent as to 
what was to be done in case of her being too ill to perform. In an action against 
the defendant for breach of contract it was held that the wife’s illness and ithe 
consequent incapacity excused her and that the contract was in its nature mot 
absolute but conditional upon her being well enough to perform. BrameweluB. 
pointed out that in holding that the illness of the defendant incapacitated her 
from performing the agreement the court was not really engrafting a new terp 
upon an express contract. It was not that the obligation was absolute in the 
original agreement and a new condition was subsequently added to it; the 
whole question was whether the original contract was absolute or conditional 
and having regard to the terms of the bargain, it must be held to be conditional. 

His Lordship next pointed out that the English law passed through various 
stages of development since the decision in Robinson v. Davidson^^ and that the 
principles enunciated in the various decided authorities could not be said to be in 
any way uniform. In many of the pronouncements, observed His Lordship, of 
the highest courts in England the doctrine of frustration was held to be a 
device by which the rules as to absolute contracts are reconciled with a special 
exception which justice demands, vide — Hirji Mvlji v. Cheong Yue Steamship 
Co. Ltd.^ His Lordship summarised as follows the rule laid down in Dahl v. 
Nelson Donkin & Co.^ “The court, it is said, cannot claim to exercise a dis- 
pensing power or to modify or alter contracts. But when an unexpected event 
or change or circumstance occurs, the possibility of which the parties did not 
contemplate, the meaning of the contract is taken to be not what the parties 
actually intended, but what they as fair and reasonable men would presumably 
had intended and agreed upon, if having such possibility in view they had made 
express provision as to their rights and liabilities in the event of such occurrence. 

This view. His Lordship pointed out, was reiterated by Lord Wright in these 
words in Joseph Constantine S.S. Line Ltd. v. Imperial Smelting Corpn. Ltd:* 
“In ascertaining the meaning of the contract and its application to the actual 
o^rrmtees, the court has to decide, not what the parties actually inten4ed, but 
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what as raaaonable loea they ahouM have intended. The coart pereonilies for 
this purpose the reasonable man*’. 

His Lordship then drew our attoation to the following observations of Lord 
Wright in Denny, MiHl and Diekson Ltd v. James B Fraser & Co. Ltd.,^ by way 
of further clarification : “Though it has been constantly said by high authority, 
including Lord Sumner, that the explanation of the rule is to be found in the 
theory that it depends on an implied condition of the contract, that is really no 
explanation. It only pushes back the problem a single stage. It leaves the 
question what is the reason for implying a term. Nor can I reconcile that theory 
with the view that the result does not depend on what the parties might, or 
would as hard bargainers, have agreed. The doctrine is invented by the court 

in order to supplement the defects of the actual contract To my mind the 

theory of the implied condition is not really consistent with the true theory of 
frustration. It has never been acted on by the court as a ground of decision, 
but is merely stated as a theoretical explanation”. 

His Lordship next stated that in the recent case of British Movietonews 
Ltd. v. London and District Cinemas Ltd.,* Lord Denning, L. J. too accepted 
the view of Lord Wright and by way of illustration quoted the following ex- 
tract from the judgment of Lord Denning in that case: “The court really 
exercises a qualifying power — a power to qualify the absolute, literal or wide 
terms of the contract — in order to do what is just and reasonable in the new 
situation. . . . The day is gone when we can excuse an unforeseen injustice by 
saying to the suiferer ‘it is your own folly, you ought not to have passed that 
form of words. You ought to have put in a clause to protect yourself’. We 
no longer credit a party with the foresight of a Prophet or his lawyer with the 
draftsmanship of a Chalmers. We realise that they have their limitations and 
make allowances accordingly. It is better thus. The old maxim reminds us that 
he who clings to the letter clings to the dry and barren shell and misses the 
truth and the substance of the matter. We have of late paid heed to this 
warning, and we must pay like heed now”. 

His Lordship also noted that this decision of the Court of Appeal was 
reversed by the House of Lords and that the Viscount expressed disapproval of 
the way in which the law was stated by Denning, L. J. It was held that there was 
no change in the law as a result of which the courts could exercise a wider 
power in this regard than they used to do previously. 

His Lordship quoted the following extract from the judgment of Viscount 
Simon as a specimen of the latest theory on frustration: “The principle re- 
mains the same. Particular applications of it may greatly vary and theoretical 
lawyers may debate whether the rule should be regarded as arising from im- 
plied term or because the basis of the contract no longer exists. In any view 
it is a question of ‘construction’ as Lord Wright pointed out in Constantine's 
Qase^ and as has been repeatedly asserted by other master of law”.^ 
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As to tile effect of tiie differences emoag English Judges in the way of 
formulating legal theories on frustration His Lordship observed: ^TheBe diffmv 
ences .... really do not concern us so long as we have a statutory provision in 
the IndUan Contract Act In deciding cases in India, the only doctrine that we 
have to go by is that of supervening impossibility or illegality as laid down in 
sec. 56 of the Contract Act, taking the word ‘impossible’ in its practical and net 
literal sense. It must be borne in mind, however, that section 56 lays down a 
rule of positive law and does not leave the matter to be determined according 
to the intention of the parties.” 

As to the applicability of the principle of construction as enunciated by the 
House of Lords in the case of British Movistonews Ltd.,’’ His Lordship observed 
as follows: “In the latest decision of the House of Lords referred to above, the 
lord Chancellor puts the whole doctrine upon the principle of construction. But 
the question of construction may manifest itself in two totally different v^ys. 
In one class of cases the question may simply be, as to what the parties tliem- 
selves had actually intended, and whether or not there was a condition inkhe 
contract itself, express or implied, which operated, according to the agreemWt 
of the parties themselves, to release them from their obligations; this would 'be 
a question of construction pure and simple and the ordinary rule of construction 
would have to be applied to find out what the real intention of the parties was”. 

His Lordship after pointing out that according to sec. 9 of the Indian 
Contract Act a promise may be express or implied proceeded to examine whether 
a contract containing expressly or impliedly a term providing for its discharge 
on the happening of certain circumstances fell within the purview of sec. 56, 
and came to the following conclusion: “In case, therefore, where the court 
gathers as a matter of construction that the contract itself contained impliedly 
of expressly a term, according to which it would stand discharged on the hapi>en- 
ing of certain circumstances, the dissolution of the contract would take place 
under the terms of the contract itself and such cases would be outside the pur- 
view of section 56 altogether. Although in English law these cases are treated 
as cases of frustration, in India they would be dealt with under sec. 32 of the 
Indian Contract Act which deals with contingent contracts or similar other pro- 
visions contained in the Act.” 

His Lordship next proceeded to deal with the second way in which the 
question of construction may manifest itself. According to English Judges, His 
Lordship pointed out, a question of construction arises when the court pro- 
nounces a contract to be frustrated and at an end on the occurrence of an event 
of change of circumstance which is so fundamental as to be regarded by law 
as striking at the root of the contract as a whole. “This may be”, observed His 
Lordship, “called a rule of construction by English Judges, but it is certainly not 
a iffinciple of giving effect to the intention of the parties which und^lies all 
rules of construction. This is really a rule of positive law and as such comes 
vrithitt the purview of sec. 56 of the Indian Contract Act”. According to His 
tiOrditiiip, the English doctrine of frustration in so far as it lays down that 
>lha ^rt can pronounce a contract to be frustrated and at an end on tiie oceur- 
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rettce of on ovent atrikes at the root of the contaract aa a whole eomaB 
within the ptirview of see. 66, but the rule ef implied condition, which too forma 
part of the Engliah doctrine of frustration falls outside the am b it of sec. 66. 

As to the nature of an absolute contract. His Lordship observed: “...if 
the parties do contemplate the possibility of an intervening circumstance which 
might affect the performance of the contract but expressly stipulate that the 
contract would stand despite such circumstance, there can be no case of fmstra* 
ti(m because the basis of the contract being to demand performance despite the 
happening of a particular event, it cannot disappear when that event happens. 
His Lordship fortified his view by referring to the following extract from the 
judgment of Lord Atkinson in M<Uhey v. Curling:^ “A iierson who expressly 
contracts absolutely to do a thing not naturally impossible is not excused for 
non-performance because of being prevented by the act of God or the King's 
enemies .... or vis major”. 

It may be mentioned at this place that even in England in recent years the 
theory of the implied term has been replaced by the theory of the radical change 
in the obligation. This theory, as enunciated by Lord Radcliffe in Davis Con- 
tractors Ltd. V. Fareham V.D.C‘,^ postulates “that frustration occurs whenever 
the law recognises that without default on either party a contractual obligation 
has become incapable of being performed because the circumstances in which 
performance is called for would render it a thing radically different from that 
which was undertaken by the contract”. This is also frustration within tibe 
meaning of section 66 of the Indian Contract Act, as elucidated by the Supreme 
Court in Satyahrata^s coeei® under sec. 56 of the Contract Act as well as under 
the theory of the radical change in the obligation, the contract comes to an end 
by operation of law and not in accordance with the intention of the parties. 
Hence the legal position as to frustration in England after the decision in the 
case of Davis, Contractors Ltd.^^ and in India under sec. 56 of the Contract Act 
is substantially the same. 

In Satyabrata’s ease^^ the dispute between the parties centred round the 
short point as to whether a contract for the sale of land was discharged and 
came to an end by reason of certain supervening circumstances. The responded 
company started a scheme for the development of a large tract of land for resi- 
dential purposes. The entire area was divided into a large number of plots. 

The company undertook to construct the roads and drains. One Bijoy entered 
into a contract with the company for purchase of a plot of land measuring 
about 5 cottas within the scheme. He paid Rs. 101 as earnest money, the total 
price being nearly Rs. 5,000. The conveyance was to be completed within one 
month from the date of completion of roads on pasrment of the balance, time 
being the essence of the contract. The benefit of the contract was assigned by 
Bijoy to the appellant. The entire land of the scheme was requisitioned for 
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pur^ses. Thereupon the company decided to treat the agreement for seQ* 
ihH the plot to Bijoy as cancelled. Bi joy was given the option either to take 
hack the earnest money, or to pay the balance and take the land in the condition 
in which it existed, the company undertaking to construct roads and drains after 
the war. 

The respondent as the assignee of Bijoy sued the company in January, 1946 
for the specific performance of the contract for sale. The suit was decreed 
by the trial court as well as the lower appellate court, but on second appeal the 
suit was dismissed by the High court on the ground of frustration. On further 
append to the Supreme Court the decision of the High Court was set aside. 

The Supreme Court held that having regard to the nature and terms of 
the contract, the actual existence of war conditions when it was entered into, 
the extent of the work involved in developing the scheme and the total absence 
of any definite period of time within which the work was to be completed, it 
could not be said that the requisition order vitally affected the contract or made 
its performance impossible. \ 

The view expressed by the Supreme Court in Satydbrata’a case was reiterat- 
ed in the subsequent case of Mugneeram v. Gurhachan Singh}^ the fact^ in 
both the cases being substantially the same. The respondent in the earlier Case 
,was the appellant in the later ease. Sec. 56 lays down a positive rule relating 
to frustration of contracts and the courts cannot travel outside the terms of 
the section, which is exhaustive.^* 

Some of the leading cases on the subject may be considered. Where A agrees 
to deliver cotton goods to B as and when the same may be received from the mills, 
the contract is not frustrated if the mills fails to perform their contract with A 
by reason of their being engaged in fulfilling certain contracts with the Govern- 
ment. The words “as and when the same may be received from the mills' 
cannot be read as “if and when the same may be received from the mills.^® 
Even the destruction of the mills could not affect the contract between A and 6 
if the contract is in absolute terms. There is no question of frustration if the 
mills continue to exist but did not manufacture the goods to be delivered to A. 

If A agrees to deliver goods to B if and when the same may be received 
from the mills, the contract cannot be enforced against A if the mills fail to 
perform their contract with A. This result will be brought about not by the 
second paragraph of sec. 56 but by sec. 84 of the Contract Act. 

Where A agrees to deliver cotton goods to B as soon as they are supplied to 
A by the Victoria Mills, the contract does not become void under para 2 of 
acid. 56 if the mills fail to deliver goods to A.^‘ 

Where a contract makes provision for a given contingency the doctrine of 
frustration is not available. In Naikati Jute MiUe v. KhyaUramJ'^ a jute mill 
agroed to purchase jute from an importer of jute from Pakistan. The mill 
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undertook to i^xxmre the neceesery licoiee for importing jute frma Pakistan 
and to hmad over the same to the importer. The mill stipulated to daxnagm 
to the importer if it failed to procure the licence on or before a particular date. 
The miU failed to procure the necessary licence from the Jute CommissioneT. 
The miU tried to avoid liability by contending that the contract was frustrated 
as a result of change in the policy of the Government in issuing licence for 
importing jute. Held that the doctrine of frustration was not available to the 
mill as it took upon itself the burden of paying damages on failure to procure 
licence. 

Where by a contract A says that he will make his best endeavours to obtain 
a permit, he will be relieved of liability if he fails to obtain it in spite of best 
efforts.^® But where a party takes upon himself an absolute responsibility for 
obtaining a permit, he cannot escape liability whatever may be the reason for his 
failure to obtain a permit.^* 

A contract is not frustrated merely because the circumstances in which the 
contract was made are altered. The parties to an executory contract are oftmi 
faced with an unexpected turn of events, e.g., an abnormal rise or fall in prices, 
a sudden depreciation of currency, an unexpected obstacle to execution etc. Yet 
this does not in itself affect the bargain they have made.®® 

In Alopi Pa/rshad v. Union of India, ^ a company was appointed buying agent 
for the purchase of ghee for the Government of India in May, 19S7 and the 
Government agreed to pay a buying commission and certain other charges to 
the agent. This contract was modified in June 1942 three years after the com- 
mencement of the Second World War by mutual consent. In December 1943 the 
agent demanded further revision of rates on the plea that the existing rates, 
fixed in peace time, were entirely superseded by the totally altered conditions 
obtaining in war time. The Government was not prepared to revise the rates. 
The dispute was referred to arbitration and the arbitrators held that the modi- 
fied agreement of 1942 was binding upon the agent. This view was upheld by 
the High Court as well as by the Supreme Court. The agent was, according to 
the Supreme Court, fully aware of the altered circumstances in 1942 when the 
rates were modified by mutual consent, and hence no question of frustration of 
the contract arose. The contract would have been frustrated if a consideration 
of the terms of the contract, in the light of the circumstances existing when it 
was made, would have shown that the parties never agreed to be bound in a 
fundamentally different situation which unexpectedly enmrged in consequemra 
of war. 

In a recent decision of the Supreme Court® the question of frustration arose 
under peculiar circumstances. The plaintiff appellant was the highest bidder 
at a Railway auction sale of slack coal under the honest and reasonable belief 
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tiurt he would be AHowed to transport the coal to his destination, but he could 
hot transp<»rt it due to the unreasonable attitude of the Coal ConunissiOabr, 
H^d that there was a frustration of the contract and that the plaintiff appel- 
l«lt was entitled to a refund of the deposit made by him with the Railway. 

A contract becomes void under sec. 56 where the performance of the con- 
tract is made impossible by the destruction of a specific thing essential to the 
performance. Where A agrees to let out his music hall on a particular date, 
the contract becomes void if the hall is destroyed by fire before the appointed 
day.® 

A contract may become void under sec. 56 on account of the non-occurrence 
of a particular event. In Krell v. Henry* the defendant agreed to take on hire 
a flat from the plaintiff for June 26 and 27, 1902. The coronation procession 
of Edward VII were to take place on those days and to pass by the flat but the 
contract was silent about the coronation processions. On account of the illness of 
the King the coronation processions could not take place on those days. | The 
Court considered that the processions and the relative position of the flat lay 
at the foundation of the agreement. The contract was therefore frustrated. 
In terms of sec. 66 it may be said that the performance of the contract became 
impossible, though not physically but for all practical purposes, by reason of 
the abandonment of the coronation processions on the appointed days. ^ 

Where, however, parties contract in the expectation that a particular event 
would happen, each taking his chance, the doctrine of frustration is not applic- 
able. Thus if D agrees to take on hire a shop room in the hope of doing brisk 
business during an annual fair, and the prospective customers are prevented 
by a severe storm from attending the fair, D will not be allowed to say that 
the performance of the contract by him has become impossible. In other words 
the contract will not be treated as frustrated by the unexpected storm.® 

There is a lot of distinction between the motive behind a contract and 
the basis of a contract. In Krell v. Henry the coronation processions and the 
location of the flat were the basis of the contract whereas the doing of brisk 
business in a fair as in the next illustration is merely the motive behind the 
contract. 

A contract for personal services may be rendered impossible by the death or 
incapacitating illness of the promisor. Where a musician promises to perform 
at a concert, but is prevented from doing so by a severe illness, the contract be- 
ebmes void as it is rendered impossible by the illness of the musician.® 

The second paragraph of sec. 37 of the Indian Contract Act provides that 
l^mlses bind the repres^tatives of the promisors in case of the death of such 
fdwmisors before performance unless a conirary intention appears from tiie 
contract. This is illustrated by illustration (b) under sec. 37: A prmnises to 
paint a picture for B by a certain date, at a certain price. A dies before the 
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jdugr.^ 1!^ eQfitxact canoot be enforced either hy A’s jepreeentativee or by B. 
The^Miae malt is arrived at by aftplying sec. S6. The contract is rendered ini> 
possibly by the death of A, hence it becomes void with the result that it cannot 
be enforced either by B or by A’s representatives*. 

A contract by a jockey to ride the horses of an owner is dissolved by the 
death of either party.^ A seaman’s contract of service becomes void by his 
intemmrat.^ Contract of a music-hall artist is frustrated by his call-up for 
service in the army.® A contract of service is frustrated where an employee is 
interned on the outbreak of war.‘® But where a troupe of performers are 
engaged by a firm of music hall proprietors and one of the partners dies there- 
after the contract is not frustrated since it is not of such a personal character 
that it cannot be enforced against the surviving partners.^^ A separation 
agreement whereby the husband agrees to pay maintenance to his wife is not 
rendered impossible by a subsequent decree of divorce obtained by the wife;^® 
nor by a subsequent decree of nullity obtained by the husband.^® A contract 
between the headmaster and the parent of a pupil may become frustrated by 
the enforced absence of the headmaster if the running of the school becomes 
impossible in his absence, not otherwise.^* 

The question of a contract becoming impossible may arise in charter- 
parties and contracts relating to the sale and carriage of goods by sea. If 
D sells a cargo to P to be shipped by a particular steamship during a particular 
month and without any fault on the part of D the ship is so damaged by 
stranding as to be unable to load in the month specified the contract is rendered 
impossible by the accident with the result that P cannot claim any damages 
against D for breach of contract.^® 

A C.I.F. contract is not necessarily rendered impossible of performance 
by the fact that the usual shorter sea route becomes non-available after the 
contract. The closure of the Suez Canal on November 2, 1956. affected several 
such contracts and naturally the question of frustration arose in cases instituted 
for recovery of damages. In TsakirogUm & Co. Ltd. v. Noblee Thorl 
sellers agreed to sell to buyers a quantity of groundnuts to be shipped from 
Sudan to Hamburg during November-December, 1956. The price of the 
groundnuts C.I.F. Hamburg was clearly calculated on the assumption that the 
cargo would be shipped via the Suez Canal though the contract contained no 
term to that effect. The Canal was closed on Nov. 2. 1956 and remained 
closed for the next five months. The sellers’ contention that the contract was 
rendered impossible by the cl^ure of the Suez Canal was rejected by the House 
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of Xiords oa it waa possible to ship tbe nuts to Hamburg via Cape of Good Hope; 
Sueb a journey would not be commercially or fundamentally difibrent. from 
Hm journey through the Suez Canal, though it would be longer and more ex- 
pensive. Their Lordships however pointed out that the contract would. Imve 
been frustrated by the closure of the Canal if the goods were perishable or 
if the delivery was to be made by a definite date. 

The question of frustration may arise if a ship is requisitioned by the 
Government. In Bank Line Ltd. v. Capel & Co*,!’ owners of a steamship, 
agreed in Feb., 1915 to charter their steamship for a period of twelve months 
from the time the vessel should be delivered. On May 11, 1916 before delivery 
she was commandeered by the Government and was not released until September, 
1916. The charterers’ suit for non-delivery was dismissed on the ground of 
frustration. In the opinion of the House of Lords the contract did not place 
the shipowners indefinitely at the mercy of the charterers so as to oblige the 
owners to deliver the vessel however long the delay. But in another ^ase, 
namely, Tamplin Steamship Co., Ltd. v. Anglo-Mexican Petroleum Products\Co., 
Ltd.^^ the contract was held to be continuing in spite of requisition. Thet^ a 
tanker was chartered for five years from December, 1912 to December, 1^17. 
In February, 1915 the Government requisitioned the tanker. The charterers 
were willing to pay the agreed freight to the owners, who, desirous of receiving 
much larger sum from the Government contended that the requisition had 
frustrated the commercial object of the venture. The House of Lords, by a 
bare majority, held that the contract did not come to an end, as the interruption 
was not of sufficient duration to frustrate the commercial object of the venture. 
There might be, it was pointed out, many months during which the ship would 
be available for commercial purposes before the expiry of five years. 

Mere delay in a maritime adventure may not frustrate the contract because 
such delay is within the contemplation of the parties. But where the delay is 
such as to render the adventure absolutely nugatory, for example, in the case 
of perishable cargo, the contract is frustrated.!** Again, where the delay is 
such as to destroy the identity of the work or service when resumed with the 
work or service when interrupted, the contract is frustrated.^® Similarly if 
the delay puts an end in a commercial sense to the undertaking the contract is 
frustrated.! 

In the case last cited in the footnote, a ship was chartered in Nov. 1871, 
to proceed with all possible despatch from Liverpool to Newport to load a cargo 
of iron rails for carriage to San Francisco. The ship started on January 2 
but ran aground the very next day. She was extricated on Feb. 18 and taken 
to Liverpool for repair and she was not fully repaired even in August. On 
Feb. 16 the charterers repudiated the contract. Held that the charterers were 
not liable for not loading the ship as the time likely to be required for repairs 


17 [1919] AC 436. 

18 tl9l6]2 AC 397. 

19 Bensauda & Co. v. Thames and Mersey Marine Insuremee Co., [189711 QB 89 
tQ Metropolitan Water Board v. Diek, Kerr & Co. Ltd., [19181 AC 119. 
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vm so bngr M to maoism foilare to ited. The dday put aa end in a 
comiaereitd sense to the commercial speculation ratered upon by the parties. Xn 
terms of sec. $6 of Ihe Indian Contract Act the contract became impossible of 
performance Iqr reason of the delay. In other words, the contract was frustrated. 

In Pocifie Phoaphato Co. Ltd., v. Empire Tramport Co. Ltd? a contract was 
made in 1913 by which shipowners undertook to provide charterers with certain 
vessdb in each of the years 1914 to 1918, and a term in the contract gave 
option to either party to suspend shipments on the outbreak of war till the end 
of hostilities. It was held that after the start of the First World War, the 
contract was discharged, not merely suspended, because such a catastrophic war 
was not in the contemplation of the parties. 

The effect of delay often requires to be considered in building contracts. 
In Davie Contractore Ltd. v. Fareham U.D.C.^ certain contractors agreed to 
build 78 houses for a fixed sum of £94,424. Owing to unexpected shortage of 
skilled labour and raw materials the contract which should have been completed 
in or about 8 months took 22 months and the cost amounted to nearly £115,000. 
Held that the contract was not frustrated by the delay and that the contractors 
were not entitled to claim on a quantiim meruit for the cost actually incurred. 
The delay no doubt made the contract more onerous to the contractors, but the 
ultimate situation was still within the scope of the contract. 

The thing undertaken was, when performed, considered to be different from 
what was contracted for in Metropolitan Water Board v. Diek, Kerr & Co. Ltd.**^ 
There a company contracted with the Metropolitan Water Board to construct a 
reservoir within six years. After two years of work the company was asked by 
the Minister of Munitions to cease work and to dispose of its plant. The Board 
brought an action claiming that the contract still continued. The House of 
Lords held that the interruption, having regard to its character and duration, 
made the contract, if resumed, a different contract and that consequently the 
contract was discharged. 

The doctrine of frustration does not apply where the impediment is created 
by a party to the contract. In other words, a party cannot rely upon self -induced 
frustration. In Ocean Tramp Tanker Corporation v. V/0 Sovfraeht (The 
'Eugenia'),* the owners of a vessel chartered out the vessel then at Genoa for 
a trip out to India via the Black Sea and back. The vessel was not to enter 
into or continue in a zone which was dangerous by reason of actual or threaten- 
ed hostilities. In breach of this provision the charterers allowed the vessel 
to enter the Suez Canal when hostilities had already commenced and she was 
trapped when the canal was blocked. The owners claimed that the defendants 
had repudiated the contract by their conduct. The plea of the charterers was 
frustration of the conduct, which was rejected by the Court of Appeal as the 
ship was trapped as a result of their own fault. 


2 [19l»)]36 TLR 750. 
8 [1960] AC 696. 

8o [1918] AC 119. 
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Under see. 56 a eontonct to do an act which becoowa unlawful after the 
formation of the contract also becomes void. The discharge of a C(Mitract by 
iliegality is also a part of the doctrine of frustraticm under the English law. 
Thus, a contract for the sale of goods to be imported from a fcneign country 
becomes void if subsequent legislation prohibits the importation of such goods.^ 
A contract becomes void by reason of supervening illegality even where a 
statutory power in existence at the time of making the contract is subsequently 
exercised to render illegal the performance of the contract. Thus, where wheat 
is sold upon the terms that pajrment in cash is to be made within a week against 
a delivery order, but before delivery and before the property passes to the 
buyer the Government requisitions the wheat under an Act passed before the 
date of the contract, the contract becomes void by reason of illegality and the 
seller is excused from performance.® If the performance of a contract becomes 
illegid by a subsequent change in law the contract is discharged by reason of 
such illegality and the promisor is relieved of his obligation to perform.Ti 
A supervening illegality may frustrate only a part and not the whole of 
the contract. For instance, under the Trading with the Enemy Act, 1985, it 
became illegal to present a cheque for payment at a bank in an enemy-occupied 
territory, but the holder of the cheque was entitled to sue the drawer on tfie 
cheque in England.® \ 

The outbreak of war renders illegal all transactions between British sub- 
jects and alien enemies. Consequently, any contract which involves such tran- 
saction is automatically dissolved on the outbreak of the war.® Thus, where a 
British manufacturer contracted with a Polish company to manufacture certain 
machinery for delivery to a Polish port, the contract was frustrated by the 
occupation of the Polish port by German forces in 1989.^® The contract will 
be wholly frustrated, even where the parties themselves provide that their obliga- 
tions shall be merely postponed.^^ 

In a Bombay case. Marshal & Co. v. Naginehand Pulekand,^* decided in 
1916, the plaintiffs carried on business at Glasgow and the defendants doing 
business in Bombay ordered through the plaintiff’s agent in Bombay 50 cases 
of aluminium circles to be delivered at Madras in C.I.F terms. The first con- 
signment of 14 cases was duly received and paid for. The second and third 
consignments of 12 cases each were shipped from a German port on 16th 
and 25th July, 1914 respectively on two German vessels B and K. The ship- 
ping documents in respect of the goods were duly delivered along with the bill 
of exchange which the defendants accepted on July 81, 1914. The bill became 


5 Denny Mott and Diekmn, Ltd. v. James B. Fraser dt Co. Ltd., [1944]! All ER 
678, 681. 

6 Re Shipton Anderson & Co. and Harrison Bros. & Co., [1916]3 KB 676. 

7 BootMinga Agencies v. V. T. C. Poriaswasni, AIR 1969 SC 110. 

8 ComeUu* v. Banque Franeo-Serbe, [1942]! KB 29. 

9 Sepoeito v. Bowden, (1867)7 E & B 76S. 

'30 F^troea Spolka AJeeyjna v. Fairbaem ete. Lid., [1948] AC 82. 

11 . JSrM i7ie6er dt Co. v. Rio Timto Co. Ltd., [1918] AC 260. 
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pafAble on Od 2, 1914, but was not met by i^e defendants by payment. War 
between Great Britain and Germany broke out on Au^st 4, 1914. Vessel B 
was seized on the voyage as a prize but on her release by the prize court the 
defendants obtained possession of the consignment at Madras on June 8, 1915 
on payment of the principal amount due under the bill but not the interest 
from the date of maturity to the date of payment. On the plaintiffs' suit for 
interest the High Court held that as the defendants obtained all that they were 
entitled to obtain under the C.LF. contract when the bill was presented for 
acceptance and having refused payment on maturity they were liable to pay 
overdue interest. 

The plaintiffs also tried to enforce in the same suit another bill of exchange 
in respect of the goods shipped on vessel K, which was drawn on Oct. 9, 1914 
and accepted on Nov. 10, 1914. The shipping documents were not however 
received by the defendants at the time of the acceptance of the bill, but were 
tendered after the suit. The plaintiffs sued in February to recover the amount 
due on the second bill. The High Court held that the bill of lading became a 
void contract on Nov. 10, 1914 when the bill was accepted, that consequmtly 
there was a failure of consideration for the acceptance of the bill and that the 
defendants were therefore not bound to pay at maturity. The bill of lading 
became void on declaration of war, that is, on Aug. 4, 1914 in both the cases, 
but in respect of the earlier consignment the bill of exchange had been accepted 
before the bill of lading became void, whereas in respect of the later consign- 
ment the bill of exchange was accepted after the bill of lading became void. 
Hence the claim of the plaintiffs in respect of the earlier consignment was 
allowed but their claim in respect of the later consignment was dismissed. 
Where a Hamburg merchant drew a bill of exchange upon the defendant in 
Bombay in favour of the plaintiff and the bill was accepted by the defmidant 
before the war, held, the plaintiff was entitled to recover on the bill.^** 

The effect of war upon contracts of affreightment made before, but which 
remains unexecuted at the time of the declaration of war, is to dissolve the 
contract and to absolve both parties from further performance of it.^* It is 
not every contract that is abrogated by the war, but only a contract which is 
still executory and which for its execution requires intercourse between the 
British subject and the enemy.^*> 

In Abdtd Raaaek v. Khandi Row^* a contract was made on 25th August, 
1914 after the outbreak of war with Germany on the 4th August, 1914 between 
the plaintiff appellants who were merchants at Ambur in Madras and the defen- 
dant respondents who were importers of German dy^ to Madras and Tuticorin. 
The defendants agreed to supply German dyes expected to arrive by certain 
steamers believed to have started on their voyage from Germany before the 


IS Motutkaw V. MereantUe Bank, 41 Bom 566. 
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illust (b); Marehal v. Naginehand, 42 Bom 488. 

15 Karberg v. Blythe, (1916)1 KB 496; as to the effect of war interest see 
Pedgeth v. Jamahedri, 41 Bom 390, .896; VaUi v. Barthold, 44 Bom 1. 
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Und^ tlbe contract tibe defendants were not to be liable in case of non* 
arrival of tbe steamers at Madras or Madurai on account of the state of war. 
The Eoyal Proclamation prohibiting trading with the enemy and in enemy 
goods as illegal came into force on 9th Sept. 1914. The ship and the dyes were 
in fact seized in October 1914 and condemned in Sept. 1915 as prize by a Prize 
Court at Alexandria. In the meantime, the defendants got the goods released on 
payment of double the invoice value. The ship and the goods eventually arrived 
in Colombo in May 1915. The plaintiffs claimed the right to delivery of the 
above-mentioned goods. The suit was dismissed by a single Judge of the Madras 
High Court and then by a Division Bench on appeal. The contract was held to 
be unenforceable. Held further (a) that the effect of the Royal Proclamation 
was to render further performance of the contract illegal and to put an end 
to the contract; (b) that the condemnation of the goods by the Prize Court 
related back to the date of seizure and divested the defendants of the goods as 
from the date by seizure; and (c) that the fact that the defendants for ^heir 
own convenience bought the goods from the Prize Court and brought theii to 
the place of performance was inunaterial as the goods ceased to be goods un- 
signed to the defendants. \ 

An executory contract concluded before the outbreak, of war with an alfen 
enemy is merely suspended during the war as regards the right to performaiice 
or the right of action and is dissolved only in certain circumstances, e.g., if its 
performance necessitates intercourse with the enemy during the war.” Un- 
conditional contracts, as a general rule, are not dissolved by their performance 
becoming impossible owing to war.i* By a contract dated 17th July 1914 the 
defendants purchased from the plaintiffs 900 bags of sugar C.I.F. Mahomerah, 
July shipment. The plaintiffs got the sugar shipped at Hamburg on a German 
vessel on July 28, 1914. The shipping documents relating to the said sugar 
were presented after their arrival in Bombay by the plaintiff to the defendants 
on Aug. 15, 1914 for acceptance. Royal Proclamation prohibiting trading with 
the enemy having been issued on Aug. 5, 1914, the defendants refused to accept 
them. Held that in view of the Government Proclamation the tender of the 
shipping documents was not valid and that acceptance of an payment against 
the said documents would be a violation of the said Proclamation. 

A contract between British subjects for supply of goods to be obtained 
from a belligerent country was held to have become void on the outbreak of the 
First World War on the ground of illegality, because the contract involved 
intercourse with the enemy or conferred an immediate or future benefit on the 
enemy Where a Hamburg merchant drew a bill of exchange upon the defen- 
dant in Bombay in favour of the plaintiff and tiie bill was accepted by the 
defendant before the war, held the plaintiff was entitled to recover on the bilL^ 
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Att agreement between two parboers to import aynt^etic atonesifrom a foreign 
firm iMieomee void if the foreign firm is declared to be an enemy firm snbse- 
quently. If the stones, of which one of the partners is the consignee, are con- 
fiscated by the Customs and thereafter delivered to the consignee partner tiie 
contract of partnership is not revived.^ 

Under a C.I.F. contract, the property in the goods passes at the time of 
shipment subject to the buyer’s right to reject the goods after inspection if 
they are found to be not goods in accordance with the contract ^ The bargain 
under a C.I.F. contract is fulfilled by the delivery of the documents representing 
goods and not by the actual physical delivery of the goods by the seller. The 
seller under a C.I.F. contract undertakes: (a) to ship at the port of shipment 
within the time mentioned in the contract goods of the description contained 
in the contract, (6) to procure on shipment a contract of affreightment under 
which the goods will be delivered to the destination contemplated by the contract, 
(c) to effect an insurance on the goods upon the terms current in the trade 
which will be available for the benefit of the buyer, (d) to make out an invoice 
of the goods and (e) to tender the documents to the buyer— the bill of lading, 
the invoice and the ftolicy of insurance.^ 

As to the applicability of the doctrine of frustration to a lease the Supreme 
Court has held that it is not applicable.® The appellant in the first of the two 
cases just cited in the footnote took on lease some agricultural land before 
partition of India. After partition the demised land fell into the territory of 
Pakistan and the appellant having migrated to India was not in a position to 
cultivate it. The appellant brought an action for a decree for refund of the 
rent paid by him on the ground of frustration. The suit was dismissed by the 
Supreme Court as in the opinion of the High Court and the Supreme Court the 
doctrine of frustration did not apply to a lease. In 1946 the Patna High Court 
too took the same view in Surpat Singh v. Sheo Prasad.^ 

But the doctrine applies to an agreement to lease. Where the object of a 
proposed lease before the execution of the deed of lease becomes impossible be- 
cause of supervening events the agreement to lease becomes impossible of per- 
formance. In Smhila Devi v. Hari Singh’’ the plaintiffs sought to take on lease 
certain properties for personal cultivation and for settling tenants immediately 
before the partition of India. As the said lands fell wilhin West Pakistan it 
was not possible for the plaintiffs on account of communal disturbance to take 
possession of the lands and enjoy them. Held that the agreement to lease be- 
came void by reason of frustration of the contract. 

The doctrine does not apply where there is an express contract to repay 
money in case of supervening impossibility of performance of a major obliga- 
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tion; Thus in a Bcnnbay case decided in 1947 the plaintiff i^rreed to purchaM 
fdr.ijie plaintiff 300 bales of cotton yarn and ship them from Jaffarbad (in 
Janjira State) to Khoramshare. The contract further provided that if the 
defendant was unable to effect the shipment he was to repay to the plaintiff the 
cost paid and other expenses and was to forfeit the claim for remuneration and 
commission. The defendant received nearly Rs. 3 lakhs from the plaintiff. 
The goods were frozen by the Dewan of Cambay for violation of import regula- 
tions. A suit by the plaintiff for the recovery of the amount advanced was 
resisted by the defendant inter alia on the plea that the agreement had been 
terminated by frustration. But the suit was decreed as there was an express 
undertaking to repay.^ 

A contract is not frustrated if only one of the many possible ways of 
performing it becomes illegal and impossible. In an East African case decided 
by the Privy Council in 1944, T company contracted to supply steel rails E^upp 
section to U company. A carefully drawn specification defined precisely jwhat 
were the goods called for by the contract. That specification did not aefine 
what was to be the source of the goods. On the breach of the contras to 
deliver steel rails U company sued for damages. According to T company! the 
contract was frustrated on the declaration of war against Germany, bec^se 
the contract required T company to obtain rails from Germany. The Privy 
Council pointed out that there was no such provision in the contract, and that 
there were many possible sources of supply, e.g., England, America, France etc. 
Hence it wm held that the contract was not fjrustrated, because only one of 
the many possible ways of performing it had become illegal or impossible.’^ 

No question of frustration arises when the contract is conditional. In a 
Bombay case decided in 1889, the defendant agreed to pay the plaintiff rent 
at the rate of Rs. 329 per month for one year for being allowed to blast stones 
from places to be pointed out by the plaintiff. The defendant failed to renew 
the licence for blasting from the authorities. On an interpretation of cl. 6 
of the contract the Court held that it was the intention of the parties that 
the monthly sum of Rs. 829 should only be payable so long as quarrying was 
permitted by the authorities, and that there was no unconditional contract to 
pay Rs. 329 in all events. The suit was accordingly disniissed.^’* 

A contract to supply a thing at a specified time is not frustrated if the 
tiling is not available at the time specified. In Kaa‘1 Ettlinger v. Chagandas 
A Com the plaintiffs, doing business in London, made a contract on 24th July 
1914 with the defendants through their London agent, by which the defendants 
agreed to supply the plaintiffs with 1,000 tons freight at 11s. 6d. per ton for 
carrying manganese from Bombay to Antwerp, shipment in September. On the 
^ipment of manganese being prohibited by the Government of India on 5th 
August, 1914, the defendants repudiated the contract oq 7th August, 1914. The 
'l^intiffs sued the defendants in damages. The contention of the defendants 
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iiiat tSift perfonpance of the eoatraet became impoeeible es no freigbb was pro~ 
cuipble during tlie montb of S^tember from Bombay to Antwerp was rejected 
by the High Court. 

In a Calcutta case decided in 1921^* a contract for the delivery of goods 
was h^ to have been frustrated by two years’ delay. There the contract was 
for sale by the defmidant of certain goods on arrival. The goods were shipped 
from Germany in July 1914 by the defendant’s sellers in a German ship, which 
was captured by the British in the Mediterranean shortly after the outbreak 
of the war. But after proceedings in a Prize Court at Alexandria the goods 
arrived in a different ship after two years. Hdd that the plaintiff was not 
entitled to the delivery of the goods on their arrival in June 1916. The arrival, 
according to Sanderson, C.J. was not such an arrival as was contemplated by 
the parties. The purpose of the contract and the intention of the parties were 
altogether upset by the capture of the ship. 

In a Nagpur case decided in 1945^* a contract to carry was held to have 
become void on the ground of impossibility as well as illeg^ity. The plaintiff 
contracted to carry in his truck certain bales of cotton of the defendant frmn 
one town to another. Before all the bales could be transported the plaintiff’s 
truck was requisitioned for military purposes under the Defence of India Buies. 
Any breach of the Order of requisition would have rendered the plaintiff liable 
to punishment Held that the contract was frustrated on requisition, that the 
contract for carrying the remaining bales was not capable of performance and 
that the plaintiff was not liable for non-performance even if the plaintiff was 
aware that the truck might be requisitioned by the Government and did not 
inform the defendant of the same. The claim of the plaintiff for the amount 
due for the bales actually carried was allowed. 

Where the father agrees to give his daughter in marriage to a particular 
bridegroom the contract is frustrated on the death of the daughter before ihe 
date of marriage, but it is not frustrated on the daughter’s refusal to marry 
the said bridegroom.^* 

Only a part of a contract and not the whole of it may become void by 
reason of impossibility of performance. In Inder Perahad v. Campbell, the 
plaintiff agreed to grow indigo for the defendant for nine years on 20| bighas 
of land, 16^ of which were situated in village R, which he held under a sub-lease 
from a factory, and the remaining 4 in village E, of which he was the, pro- 
prietor. After nearly years, the factory was ejected, and consequently the 
plaintiff lost possession of his 16} bighas of land held under ibe factory. He 
brought a suit to be relieved of his liability to grow indigo cm 16} bighas. 
Held that the contract to the extent that it had become impossiUe became 
void. 

In cases of frustration, it is the performance of the contract which comes 
to an end but the ccmtract would still be in existanee for purposes such as 

12 OowH Sanhar v. H. P. Moitra. 28 CWN 678. 
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^ resoltttiioii of disputes arisisg under or in eonneetlon witb It. The <piostikiii: 
Sd to whether the contract became impossitde of performance and was ditechai^ped 
under the doctrine of frustration would still have to be decided under the 
arbitration clause which operates in respect of such purposes.^* 

In the case last mentioned in the footnote, a party in India entered into 
a contract in July 1958 for purchase of jute front Pakistan. He was aware 
of the restrictions imposed by the Government of India in granting licences 
for such a purchase; still he underto<^ to obtain the licence. The contract 
sjiecifically provided that the delay to provide a licence in November 1958 was 
to be excused but that the contract was to be settled at the market rate prevail'* 
ing on Jan. 2, 1959 if the buyer failed to deliver the licence in Dec., 1958. 
Held that the buyer having taken upon himself absolutely the burden of 
obtaining the licence latest by Dec., 1958 and having agreed to pay damage 
on the basis of the price on Jan. 2, 1959, the defence of impossibility of perform* 
ance or the defence that the court should spell out an implied term ojf the 
contract would not be available to the buyer. \ 

Where a clause in a building contract provides that alterations in specifica- 
tions and designs during the progress of the work shall not invalidate^, the 
contract and the contractor carries out a certain additional item of \iork 
according to the altered specifications, it cannot be said that the performance 
of the contract has become impossible. A contract is not frustrated merely 
because the circumstances in which the contract was made are altered.^^ 

When a leased building is demolished by the municipality the lease does 
not become impossible of performance, because the doctrine of frustration does 
not apply to contracts creating interests in land which had already accrued.*® 
But attention may be drawn to sec. 108(e), Transfer of Property Act, which 
runs thus: “If by fire, tempest or flood, or violence of an army or of a mob 
or other irresistible force, any material part of the property be wholly destroyed 
or rendered substantially or permanently unfit for the purposes for which it 

was let, the lease shall, at the option of the lessee, be void ” Sec. 56 of 

the Contract Act is inapplicable to a case of lease governed by the provisions 
of the Transfer of Property Act.*® 

57. Reciprocal promises to do things legal, and also other 
things illegal. — ^Where persons reciprocally promise, firstly, to do 
certain things which are legal, and, secondly, under specified 
circumstances, to db certain other things which are illegal, the 
first set of promises is a contract, but the second is a void 
agreement. 

lUmiration 

: A and B agree that A. idiall sell B a house Sot 10,000 rupees, but lhat,' if B uses 
It a>s a gambling house, he shall pay A 60,000 rupees for it. 

16 Na/UtttU Jute MiUe v. khyaUram, AIB 1968 SC 522. 
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fliaiifc of reeiproMtl pronuMi, iuaiiely« to sdl tlie hoose and to pay 10^ 
Topaea for it, is a contract 

'nhe aeeood set ia for an nnlawfoi object namely, that B may use the houae aa a 
gamblinfir hoiue, and ia a void agreement. 

i%e sectlbm. — The section should be read along with S. 24 which lays 
down the main principle. The rules embodied in this section and in the nmct 
may be looked upon in the light of exceptions to that principle. Generally 
speaking, an agreement is entire, but the parties may make a contract in ite 
terms a divisible contract, when a right to performance arises on execution 
of a part of the contract.^ Where the condition which is good in a bond can 
be separated from that which is bad, the bond is good.> Whether a contract 
is divisible or not must be determined by the facts of each particular case. A 
contract entered into by agents in regard to the distinct and different shares 
of co-sharers is prima facie divisible.® 

58. Alternative promise* one branch being illegal. — In the 
case of an alternative promise* one branch of which is legal and 
the othfer illegal, the legal branch alone can be enforced. 

Illustration 

A and B agree that A shall pay B 1,000 rupees, for which B shall afterwards 
deliver to A either rice or smuggled opium. 

This is a valid contract to deliver rice and void agreement as to the opium. 

The sectitm. — The general rule is that a person who enters into an 
alternative covenant has his choice between two alternatives.® The section Idys. 
down another exception to the rule enunciated in S. 24 and the reason is the 
same as in the case of the exception mentioned in S. 67. Here although there 
is a single consideration yet there is an option to perform one of two things 
one only of which is illegal. The alternative agreements are regarded as distinct 
agreements. If instead of ‘^either rice or smuggled opium” there had occurred 
in the illustration the words “rice and smuggled opium” the result would have 
been entirely different, for S. 24 would have applied in that case rendering the 
entire contract illegal. 

lUegaL-— An agreement may be illegal though its subject matter is not 
an offence under the criminal law but “contemplates any civil injury to third 
person”.^ If it is found that the terms of an agreement are unreasonable in 
the interests of Hie contracting parties this is enough to invalidate the contract 
as being in restraint of trade.® An agreement to guarantee or undertake that 

20 WithkiMop V. Clements, LB 8 Ch 96. 

1 Newman v. Newman, 4 M & S 66: 106 SR 769. 

2 Semmdam v. JVomda, 67 CU 1. 

3 Re Brookman'e Trust, LB 6 Ch 191. 

4 Rarmere' Mart v. Miine, 1916 AC 106, 118. 

5 ffsHbret Merie Ld. v. Saawtty. (1916)1 AC 688, 706> refd. to. in i&wtne v. 

KB 418. 
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■ ^ Itcmour will be conferred by the sovereign, if a certain centrihntiott ^ imade 
to a public charity or if some other service is rendered, is ai^inst pubhe 
find therefore unlawful, if a contract has any element of turpitude in it and 
the parties are in paH delicto, no action for damages can be maintained by the 
party defrauded. It is not correct to say that it is only if the contract is 
of a criminal nature that the plaintiff is precluded from recovering.^ Therefore, 
if the illegal branch of the contract be performed the plaintiff has no right of 
action. Where a debt was incurred in connection with festivities held in a 
brothel and the plaintiff deposited with the defendant a £50 bank note by way 
of pledge, the maxim in pari delicto applied and the plaintiff could not recover.’ 
T!he maxim “in pari delicto potior eat conditio poaaidentia” is as thoroughly 
settled as any proposition of law can be. It is a maxim of law established 
not for the benefit of the plaintiffs or defendants but founded on principles of 
public policy, which will not assist a plaintiff who has paid over money or handed 
over property in pursuance of an illegal or immoral contract to recover it (back, 
for the court will not assist an illegal transaction in any respect.* The\true 
test whether the plaintiff and the defendant are in pari delicto, and therefore 
whether a demand connected with an illegal connection is capable of b^ing 
enforced at law, is to consider whether the plaintiff can make out his We 
otherwise than through the medium and by the aid of the illegal transacliion 
to which he was himself a party.* Where an executant of a deed promises 
either to transfer the inheritance or transfer his share in some property, the 
illegality of the first alternative does not affect the other alternative.^* 

Where D agrees to sell to P 10,000 cases of Irish stewed steak at a price 
higher than the maximum price permitted by emergency legislation, the contract 
is illegal; and if D fails to deliver, P is not entitled to claim damages for breSch 
of coutract.!!^ 


Appropriation of Payments 


59. Application of payment where debt to be discharged is 
indicated. — ^Where a debtor, owing several distinct debts to one 
person, makes a payment to him, either with express intimation, 
or under circumstances implying that the payment is to be 
applied to the discharge of some particular debt, the payment, 
accepted, must be applied accordingly. 


6 Parhinaon v. CoUege of AmbuUmee, (1925)2 KB 1: (1924) All EB Bep 826. 

7 Taylor v. Cheater, LB 4 QB 309; (1861-73) All EB Bep 154. 

S Edgar v. FowUr, 3 East 222; Berg v. Sadler, (1987)2 KB 158: (1937)^1 AH EB 
687, 

# Siatpaon v. Bloaa, 7 Taunt 246; cited in BiiMz v. NUdeUa, t C6 601, 612,. refd. 
to in Farfoara' Mart v. Mdna, 1916 AC 106, 118. 

'’Maitadeo v. Mathura, 29 AU 296.' 

$1 J9!fW V. Bam^ (1968)1 WLB 662, applying the observsiiOBs at Lard Btaisdin 
in tSutmpaey Bkara & Co. v. Jivaraj Co. Ltd» (1^8) AS £B B«^ ^6: (1988) 
AC 480, 487. 
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(o) A jayrw Bj, among othtt debt^, 1,000 rupees upon a promissoxy note which 
falle due on ihe first June. He owes B no tAAtet debt of that amount. On the first 
June A. pays to B 1,000 rupees. The payment is to be applied to the disdter^ of the 
promisstny note. 

<d) A owes to B, among other debts, the sum of 667 rupees. B writes to A and 
demands payment of this sum. A sends to B 667 rupees. This payment is to be 
applied to the disdharge of the debt of which B had demanded payment. 

1. The section. — Sections &9 to 61 which embody the rule in 
Clayton's recognise the right of n creditor to appropriate a payment 

made by the debtor towards the payment of his debts and accepted by the 
creditor as such in the absence of any express or presumed intention, of l^e 
debtor to the contrary The rule has been thus summed up: “If the payer 
appropriates the payment, the payee must rest content with that destination 
of the money; if he does not appropriate the payment, the payee may do so; 
if neither the one nor the other appropriates, then whenever at any time 
sufficient comes in to liquidate prior debts they are satisfied in order of date”.^ 
It has been said in Clayton’s case,^* “that the legal principle is that which is 
laid down in Bois v. Cravtfield,^^ and appears to be this, namely, that if a man 
owes two distinct causes and pays him a sum of money he, the debtor, has 
a right to say to which account the money so paid is to be appropriated.” It 
is therefore necessary that there should be two debts upon two distinct causes. 
A debtor gets a right of appropriation when there are several distinct debts 
owed by him. Arrears of land revenue and costs incurred for its recovery 
form one single debt. In case of a single debt consisting of principal and 
interest, if the debtor appropriates towards the principal the creditor ne^ not 
accept payment on those terms. If he does accept he is bound by the appro- 
priation. If the creditor wants to appropriate payment otherwise than as 
directed by the debtor, he must inform the debtor of the approt)riation made 
by him.^® This section therefore, lays down two rules: (1) It recognises the 
broad principle that where one man owes several different debts to another 
and makes a payment to the creditor, he is entitled to say to his creditor, you 
must apply this particular sum that I now pay to a i>articular debt and if the 
creditor accepts the payment so must the money be applied; and (2) the section 
further provides that if the payment is made under circumstances implying 
that it is to be applied to the discharge of a particular debt, it must be ap>pli6d 
accordingly.^'' Ss. 69 to 61 do not deal with cases in which principal and interest 
are due on a single debt.^® The section is (Specific and mandatory to the effect 

IXa 1 Mer 572, 610. 

12 Bndhuram v. Kimatrai, 84 IG 672. 

18 KinnairA v. Wsbstsr, 10 Ch D 189; 27 ER 212. 

14 1 Her 672. 

15 82 EB 677. 

16 Swteiidumdas v. Narman, 28 Bom 850; Mmisty v. Jfamsson, 6 Pat 826; Bslu Mai 
v.-Ahamad. 7 La^ 17; Wastideo r. Narndto, 1961 Nag 166; 1960 NLJ 44. 

17 Btmsidhar v. Akhay, 1890 AWN 62; Hatebuty, 4th ed. voL 9 para 605. 

18 Jia SsamsM. 1941 L 886 FB. 
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tfaat tile payment sniet be apidied accox'dingly. Thareft»e it is tiie a^tqsr*s 
duty te refuse a j^yment if he does not agree to the specific direction as to 
tike appropriation by the debtor. Such election by the creditor mdsi be made 
at once and if he does not reject the payment at once, it is too late for him to 
contend that he has not received a payment legally appropriated to the particular 
debts. Thus, where one of sevmral debtors makes (m behalf of himself and 
other debtors a payment to the creditor appropriated to a specified debt, and 
the creditor accepts the payment, he cannot by a subsequent arrangement 
with the debtor divert the sum so paid to another debt.^° Mere resemblance 
in certain amounts between credit and debit entries is not sufficient to bring 
a case within the section.^0 The words "with express intimation" are not 
inconsistent with an intimation after a reasonable interval, so that the debtor 
need not intimate the appropriation he desires to make along with the payment 
or immediately thereafter. Of course, there is a chance in such a case of the 
creditor making an appropriation in the meantime.^ On the other haAd, it 
has been observed that the intimation must be synchronous with the payment.’^ 
In Gopal V. Govind,^ it was held that where the method of appropriation was 
determined at the outset by express contract between the parties, the law |does 
not require a specific appropriation to be made on the occasion of each pajm^ent. 
The court has no authority to alter an appropriation made by the judgment- 
debtor.< 

2. Indication of debt to be discharged. — The essence of an appropria- 
tion is that it should be known to both parties, an uncommunicated entry in 
an account book does not bind the debtor." The court may have regard not 
only to the debtor’s express intimation but also to circumstances "implying 
that the payment is to be applied to the discharge of some particular debt’’.^ 
Thus, where a particular debt was to be liquidated by the payment of grain, 
this was evidence of appropriation towards that particular debt which was to 
be repaid in kind and the creditor was not entitled to appropriate such payment 
towards debts which were not to be liquidated in the same manner.'^ If there 
is, on the one hand, a clear debt and, on the other, an unacknowledged demand, 
any payment made by the debtor is to be attributed to the payment of the 
debt.^ "Where one of several partners dies and the partnership is in debt 


10 Foster v. Chetty Firm. 2 Rang 204; Croft v. LwnUy, 6 HLC 672: (1843-60) 
All SB Rep 162. 

20 Badka v. Ami. 1984 A 386. 

1 Ch0gffammuU v. Mamoka. 60 MLI 242 but see Ram v. Chirtinji. 57 A 606. 

2 Reitt Mai v. Ahamad. 7 Lah 17; see S. 60 n. 2. 

0 19 IC 849, refd. to. in Baja Mohan v. Nimr. 164 IC 946. 

4 Govitfid V. Narayam, 1946 N 277. 

6 Chaggawmoli v. Manieka, 60 MU 242; Leeton v. Leeeon, (1936)2 KB 156: (1986)2 
All ER 188. ^ 

6 SMbba V. KadBam, 11 CWM 989, tiie pnwitioas of the section distiagtoShed from 
fi^idee df .1. 69 of tim Bengal Tmmney Act; ATadb v. Hoigam, 26 U 196; 
i; T V. 

; . # Btow V. Bealton, 16 U CP 97; see KirkpudarUik v. 8. A. Inaurwm Co.. 11 AC 
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sm! ^ stt^vinff partBezi canikme their dealings with » particular creditor, 
and ^be latter jcdns the teanaactiona of ^le old and new firms in one entire 
account, then the payments made from time to time by the surviving partners 
must be applied to the old d^t”.* If there be an express provision in a bond 
for the. application of any payment made under it to the payment of interest, 
any paynmnt made by the debtor would be regarded as payment of interest.'® 
An accused paying a sum into court is entitled to ask that the money should 
be appropriated by the court towards any particular fine." 

3. Application of the section. — ^The section does not apply to where 
money coming into the hands of the plaintiff does not belong to the defendant 
or where the payment is not made by the debtor to the creditor.'® Ss. 69 and 
60 contain a codified statement of the general law which is applicable to 
transactions in relation to the payment and realisation of Government revenue. 
As the Privy Council has observed the sections “might perhaps have had some 
bearing upon the case”.'® The section has also been applied to a debt under 
the Public Demands Recovery Act and it has been held that a collector has no 
authority to appropriate payments made in liquidation of specific arrears of 
road cess towards previous arrears.'* The rule does not apply to a decree 
payable in instalments. Therefore a debtor is not entitled to appropriate a 
pajrment to any particular instalment that he chooses but the decree-holder is 
entitled to appropriate the payment to the instalments in order of priority.'® 

60. Application of payment where debt to be discharged is 
not indicated. — ^Where the debtor has omitted to intimate and 
there are no other circumstances indicating to which debt the 
payment is to be applied, the creditor may apply it at his discre- 
tion to any lawful debt actually due and payable to him from 
the debtor, whether its recovery is or is not barred by the law 
in force for the time being as to the limitation of suits. 

1. Hie section. — ^The section shows that a debt is not extinguished by 
becoming barred by lapse of time but may be insisted on for certain purposes.'® 
The creditor cannot appropriate a payment towards a claim to which he is not 
entitled." 


9 Simon v. Ingham. 2 B & C 65, 72; Hooper v. Kefvy. 1 Q6D 178, cited in Biehim 
r. Siddiqm, 1 Pat U 474: 35 IC 875. 

10 Gopi V, Hardeo, 31 A 285. 

11 Yiikoob V. Emperor, 182 IC 475. 

12 Kriehnaewami v. Nateaa, 124 IC 61; Wodier v. Lacey, 9 U CP 217; 188 ER 
245. 

13 Mahomed v. Ganga, 38 C 587, 541 PC; Jogendra ▼. Uma, 35 C 66; see Daeharathi 
V. Khtmdkar, 56 C 624; Lai Behary v. Rajendra, 48 CU 468, 578. 

14 Nandon Miseir v. Lala HaraJch, 14 CWN ®)7. 

15 Harkkenda* v. Nariman, 104 IC 678; Hapmdnt v. Raghovendra, 24 Bom LB 410; 
Faaal v. Jiwan, 8 AL3 420. 

16 Nuraing y. Hwrvhur, 6 C 897. 

17 V. ^uardiane, 18 tJ Ex ^2. 
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2. Time of apprvqprietloii by (be creliitm'.-^Tbere iii n6 obUgaMot vt^i^ 


^ creditor to medce the appropriation at once, but once it t» ma^ add 
communicated to the debtor, he has ho right to appropriate it otherwisei^* If 
the debtor does not make any appropriation at the time when he makes tfee 
payment the right of appropriation devolves on the creditor. The creditor is 
not bound to appropriate at the time of payment as is the rule of civil law,** 
or within a reasonable time,** but he has the right of election “up to the very 


last moment” and is not bound to declare his intention in express terms. He 


may declare it by bringing an action or in any way that makes his meaning 
and intention plain. When once the creditor has made an appropriation and 
communicated it to his debtor, he will have no right to appropriate it otherwise.* 
What is “the last moment” must depend on the circumstances of each case. 
If the rights of third parties do not intervene, a creditor may retain the 
right of appropriation until the time of trial when he is examined as a wttness.® 
Therefore the limits to the exercise by the creditor of the option to appro- 
IHriate, if he has done nothing which puts an end to this option, are (i) the 
communication of the appropriation to the debtor, or (2) the bringing Ipf an 
action,* or (8) even until judgment has been pronounced by the court, for\then 
S. 61 comes into operation.* \ 

The English law as regards the time for the exercise of the creditor’s 
right to appropriate has been recognised by the High Courts of Bombay,* 
Patna,® Lahore* and Madras.® A different view, however, has been taken by 
the High Court of Allahabad. There it is stated that what the Indian law 
has done by Ss. 69-61 is to adopt the rule of civil law with certain modifications. 
Accordingly, an appropriation of payment must be made by the debtor at, the 
time of payment and by the creditor at the time of receiving the money, 
otherwise S. 61 would be meaningless.* The Allahabad view can no longer be 
maintained in view of the decision of the Judicial Committee in the case of 
Com/miaiioner of Income-tax v. Maharaja of Darbhanga^^ It is now well 
settled that if the debtor does not make any appropriation at the time when 
he makes the payment, the right of appropriation devolves on the creditor, who 


18 Kama v. Lai, 1940 PC 63. 

19 CUtyton’s ease, 1 Mer (608) : (1814-28) All ER Rep 1. 

20 Simeon v. Jngham, 2 B & C 66, 75: 107 ER 807. 

1 Cory Bros. v. The Mseea’, 1897 AC 286: (1896-99) All ER Rep 933. fold in 
Moimety v. Jameson, 6 Pat 326; Albemarle Supply Co. v. Hind & Co., (1928)1 
KB 307, 818: (1927) All ER Rep 401; Friend v. Young, (1897)2 Ch 421; Ram 
v, Chtranji, 67 A 606. 

2 Seymour v. Priekett, (1906)1 KB 716. 

8 Stuith V. Betty, (1903)2 KB 317; but see Kunja v. Koruna, 60 C 1266; Seymour 
: y. PrUkott, (1906)1 KB 716. 

4 Cajram v. Kaiytm, 84 AU 1264 FB; Halsbury, 4th ed. vol. 9 para 506. 
fi Amerehemd A Co. v. Romdae, B 266, 266 FB. 
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mtj tsoxvin tint right until ^ very iMt momeat and need, not dedure hie 
intenhhm in exprese So long also as nodee has not l^een givOn as to 

ti» a^roiMriation of any amount to any account it is open to the creditor 
to alter it and make a re-appropriation.u 

3. Evidence of appnq>riation. — The creditor’s right to appropriate arises' 

when '*the debtor has omitted to indicate to which debt the payment is to be 
applied".^^ Thus, where a tenant failed to establish that he made a payment 
to his landlord either with an express limitation or under circumstances 
implying that it was a payment in respect of arrears of rent, the landlord 
was entitled to apply the sum at his discretion to any debt due to him.*® The 
original reluctance of the mortgagor to pay any compound interest at all has 
nothing whatever to do with the appropriation by the creditor.** Accounts 
rendered are evidence of the appropriation of payments to the earlier items, 
but may be rebutted by evidence to the contrary.*® Thus, where a debtor owed 
moneys to his creditor on two accounts, namely, a debt of £5,000 under a 

guarantee and a discount transaction, payments were made by the debtor 

exceeding the sum of £5,000 and shown by the creditor in his account, held, the 
advance under the guarantee could not be considered as satisfied.*® In the case 
of current accounts for goods supplied or work done when a balance is carried 
forward as in the case of banking accounts it is reasonable to hold, in the 
absence of special circumstances, that the earlier items of debt are extinguished 
by the earlier items of credit.*'* A creditor, however, cannot credit a payment 
received in the general balance of account in the sense of saving limitation 
for each item.*® 

4. Any lawful debt though barred. — Where there are several distinct 

debts the creditor has the discretion under the section to apply the payment 

to any debt, even though barred by limitation.*® Where there has been no 

express appropriation by the parties, the court has got to see whether there 
was any intention of the parties to appropriate it to a particular debt.*® In 
the absence of any stipulation to the contrary and of any appropriation by the 
debtor, a creditor can appropriate a payment to a debt which is not guaranteed 
instead of to one for which he has a surety.* A bank has no right to appro^ 

11 Imperial Bank v. Avanaei, 63 M 826; Kunja v. Karuna, 6 C 1265. 

12 See Sungut v. Baijnatk, 18 C 164. , 

13 Jwala V. Mathura, 162 IC 786. 

14 Rameevmr v. Mahomed, 86 C 39. 

15 BennBeer v. Wigg, 4 QB 792. 

16 City DiaeowAt Co. v. Me. Lean, LB 9 CP 692; see Kirkpatrick v. A. Inmranee 
Co., 11 AC 177 Eq 767. 

17 Albemarle Supply Co. v. Hind, (1928)1 KB 307: (1927) All ER Rep 401; 
Jibanrtm v. Sagamud, 146 IC 611. 

18 Abdul V. Mtmna, 19 AU 556. 

19 Oajrcm v. Kabyan, 84 AU 1224 PB; Friend v. Ymmg, (1987)2 Ch 482; Be Fester. 
29 Eq m 

26 V. Baghmath, 170 IC 480. 

i Be Sherry, 25 Ch 1) 692; City Dieeovnt Co. v. Me. Lean, LR 9 CP 692; Sankmartma 
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‘Pf^te.«a amount 4ue undw a fix^ d«|KKBit recdpt issued in, fAsoar/of tfi® 
. pmaons and passable to either or liie survivor of them ' towards a debt dtM 
to.; it by <me of those persons alone.® When a person has two demands npcm 
another, one arisinsr out of a lawful contract, the other out of a contract 
forbidden by law, and the debtor makes a payment which is not specifically 
appropriated by either party at the time of payment, the law will apiKropriate 
it to the debt recognised by law.’® Although a solicitor canikot maintain an 
actitm in England to recover the amount of his bill of costs from a corporation 
in the absence of a retainer under seal, yet the appropriation of the money 
paid by the corporation cannot be questioned.^ The creditor may aiq>ropriate 
to any particular debt, or to any particular portion of a running account, even 
though the claim may have become barred.® A creditor has no right to appro- 
priate a pajrment against unliquidated damages, when no interest was in fact 
running under any contract, express or implied.® Where the plaintiff sold goods 
to the members of a joint family and continued to do so after the separation 
of one of the members and payments were made by the unseparated members, 
the plaintiff had the right to appropriate the payment so made as agaiiut a 
barred debt prior to the separation.'' A creditor cannot claim the benefit of 
S. 20 of the Limitation Act unless he can show that the payment was mhde 
on account of interest as such. There must either be some express declai*a- 
tion by the debtor or there must be circumstances from which such an intention 
on the part of the debtor may be inferred.® As has been said, if money be 
paid on a general account without a definite appropriation on the part of the 
debtor, no part of the money can be said to have been paid for interest as such 
for the purpose of saving limitation.® Though a creditor has an undoubted 
right to appropriate a payment made by a debtor, he has no right to ass^t 
in respect of one debt and dissent in respect of another, where a debtor owes 
him two separate debts.'® 

5. Appropriation towards interest. — ^When there is a debt that carries 
interest, apart from any specific appropriation by the debtor, the rule is well 
established that in ordinary cases the money is to be first applied in the 
payment of interest, and then, when that is satisfied, in payment of capital," 
A creditor appropriating first towards the principal and not interest is not bound 


2 Simla Banking Co. v. Bhagwan, 111 IC 564, headnote. 

2 Wright V. Laing, 2 B & C 166. 

4 Arnold v. Borough of Poole, 12 U CP 97; (1635-42) All EE Rep 188, 

6 Biehun Perkash v. Siddique. 1 Pat U 474; Jibanram v. Sagarmal, 145 IC 611; 
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6 Shiva v. Prayag, 61 C 711, 779., 

7 Kriehim v. Kalinath, 41 IC 421. 

8 BitaH V. Kmji, 19 CWN 237. 

9 Narain v. Chandra, 120 IC 826, refd, to. in Lalji v. Ghtwiram, 128 IC .876. 
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|)y inw t» to .» 'n» role to nj^iHrc^riAtitni ef piymeatg. to intranests 

docneta) jebts, it ia iamatorlal whothor the decree ie an instalment deeiee 
or a decree of any otitmr kind.>* But where a dd^tor in making » payment 
stipulates that it is to be apidied only to the . principal, the creditor need not 
accept the money on those terms; if he does, he will be bound by the appro- 
priation proposed by the debtor.^* A claim for interest against a surety is a 
claim apart from that on the principal.** 


61. Apptication of payment where neither party appro* 
priates. — ^Where neither party makes any appropriation the 
payment shall be applied in discharge of the debts in order ol 
time, whether they are or are not barred by the law in force 
for the time bein^ as to the limitation of suits. If the debts 
are of equal standing, the payment shall be applied in discharge 
of each proportionaBly. 


1. The section. — ^The section is an enabling section which entitles the 
court to declare that such payments shall be appropriated in the discharge 
of debts in order of time.** This section was applied in deciding the case oi 
S. M. MisrinuiU v. K. Radhakrishnan.^'^ There the defendant had dealings with 
the plaintiff which consisted of the plaintiff advancing money in respect of 
goods imported by the defendant. Such goods were sold by the defendant tc 
the plaintiff for an agreed rate and the invoice was credited to the accouni 
of the defendant. In the day book and ledgers these debits and credits were 
entered seriatim, there being no insfxuction of the defendant to appropriate 
the moneys in any particular way. The plaintiff pleaded that the suit was nof 
barred by limitation by reason of adjustment of credits made towards prioi 
amounts due. Held that the debts were discharged in the order of time by 
the credits, whether or not they were barred by limitation. In the absence 
of anything to show that a repayment was towards any particular item the 
court is entitled to appropriate it towards the earliest outstanding item 
irrespective of its being in time or not.** Thus, where a broker contracting 
for a principal, not named, bought several goods and delivered them to the 
principal, on a general account without any specific appropriation, on the broken 
becoming insolvent, held, the payment ought to be apportioned as between the 
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13 Biswanath v. Somtewor, 21 OWN 10S6; Luehmetwar v. Lutif, 8 BLB 110 PCj 
Mokktar v. Rakinumnisaa, 67 IC 606. 
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'yim&tti owners of foods, who were eotiided io recover the differaooe onU*’ 
from the buyer.^* The principle onderlyinf tibe section epidies even wiwn 
tlwre is one ddbt consisting of two parts, one due from the debtor pmwcma% 
and another from him in a representative capacity.^ 


Contraeta which need not be performed 

62 . Effect of novation, rescission and alteration of con> 
tract. — If the parties to a contract agree to substitute a new 
contract for it, or to rescind or alter it, the original contract need 
not be performed. 


llbistrationa 

(a) A owes money to B under a contract. It is agreed between A, B imd C 

that B shall thenceforth accept C as his debtor, instead of A. The old dmt of 
il to B is at^an end, a new deH fiom C to B has been contracted. \ 

(b) A owes B 10,000 rupees. A enters into an agreement with B, and gives B 

a mortgage of his <A’s) estate for 6,000 rupees in place of the debt of 10,000 ru^;>eee. 
This is a new contract and extinguishes the old. ' 

(c) A owes B 1,000 rupees under a contract, B owes C 1,000 rupees. B orders 
A to credit C with 1,000 rupees in his books, but C does not assent to the arrangement. 
B still owes C 1,000 rupees, and no new contract has been entered into. 

1. Novation. — The section is confined to cases of novation. It has no 
bearing on the assignability of a contract,^ nor does it deal with a case of part 
performance. Where parties take no steps to carry out Uie terms of the hew 
contract, there is no novation. To such a case S. 89 applies.^ Nor does it 
refer to a provision in a contract that it may be altered at the instance of one 
party alone.* It does not affect the operation of S. 6 of the Santal Parganas 
Settlement Regulation III of 1872.* The section is but a legislative expres- 
sion of the common law of England: “It is competent to the parties to a 
contract at any time before breach of it by a new contract to add to, subtract 
from, or vaiy the terms of it or altogether to waive and rescind it”.* Novation 
is a term derived from Civil Law and it means this — ^that there being a< contract 
in existence some new contract is substituted for it either between the same 
parties or between different parties, the consideration being the discharge of 
the old contract.* In a suit based on novation of a contract a plaintiff must 
prove (1) the existence of liability under the original contract, and (2) the 
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esmmmaim ot that mbiHty by the ww conttact.^ The esBeace df 

ef a eontract liee not in the dissiiniiarity of the terms betweeh the 
bid contract and the hew but' in the intention of the parties to suj^isede 
the old by the new.* Novation of a contract implies a fresh contract, directly 
or by implication, in place of the original ccmtract.* An acknowledgment of 
liability does not amount to a novation.'* Novation cannot be compulsory so 
as to rtaake the person supplying the goods accept against his will the liability 
of another person to pay for them in substitution for the liability of 
the original purchaser." Before there can be a novation under the section 
there should be an actual substitution of the old contract by the new. Till 
the second contract contemplated is brought into existence, the old contract 
will exist and continue to be enforceable. A new agreement that would be in 
future a substitution would be insullicient to wipe out an existing liability.'* 
The consideration for the new contract is the discharge of the old. If the new 
agreement be unenforceable it is not a contract and therefore cannot serve as 
a novation.'* Or, the new contract may be conditional, if it be not performed 
rights under the original contract shall revive.'* There is no novation on the 
giving of a collateral security for an existing debt and the creditor is not 
deprived of the right to recover the debt.'* A personal obligation to reptay 
remains when a mortgage deed turns out to be invalid.'® If the drawer of a 
hundi is not a party to its mortgage, the mortgage does not operate as 
a novation of the original contract so as to absolve the drawer from liability. 
There is no merger of the hundi in the mortgage," If the original contract 
has ceased to exist a fresh contract is necessary.'® A judgment extinguishes 
a contract which is merged in the former.'® The acknowledgment of a barred 
debt does not constitute a novation.*® A decree in discharge for a debt due 
by instalments may be a valid consideration for the execution of a mortgage. 
The plaintiff having elected to enforce his rights under the decree is not pre- 
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tma. enffmsiiiflr the An egiement to substitiite a hear 

eontoapt miut he executed in the aame manner as the original ccmtract, &. 
|tvd» Act^ On . a second deed as novaidon of the first, the .eonsideratioa is t^e 
rescinding of the obligation under the first.* 

Whether there is an agreement to substitute a new contract or not is a 
lyuestion of fact depmiding on the intention of the parties.'* A contract . of 
service being incapable of transfer unilaterally, such transfer frmn one 
employer to another can only be effected by a tripartite arrangement between 
tiie employer, the employee and the third party, t.e., by novation when an 
employer orders his employee to do a certain work for another person, the 
^ployee still continues to be in his employment even if his wages for such 
work is paid by that another person.* The use of words *the original contract 
need not be performed’ implies that its performance could still be required.* 
The true rule seems to be that one should look to the substance of the natter 
and not to the mere form. If a creditor has not been actually paid bilt he 
takes a renewed bill or promissory note for his debt in order to give u;ime 
to the debtor and receives some consideration by way of increased interero or 
otherwise for his forbearance, it can hardly be said that the old debt was ^aid 
off. by the acceptance to the renewed bill.^ A surrender of a lease in considera- 
tion of the grant of a new one does not take effect where the new lease is 
invalid.* Where a surety under a bond to Government for the treasurer of a 
collectorate executed a new bond each year after the accounts had been 
examined, held, there was no novation.® If the new contract be unenforceable 
for any reason, e.g., for lack of registration, then a new contract cannot be said 
to be substituted for the old, so that the old contract remains unaffected.^® 
So also a suit on the original contract is maintainable where the new contract 
is conditional and the condition is not fulfilled.^^ A party excused from 
performance cannot force upon the other a substituted performance.^® 

As has been observed, “in order that one liability may be extinguished by 
being replaced by another agreement, it is essential that the person on whom 
the correlative right resides would be a party to the agreement or should, 
at all evmits, show by some act of his own that he accedes to the substitution.^* 
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Jt ft liow«*w tSiat if a wmtract is dear, its tree effect canaot' be 

cbasfedl ffierel^ by the course of conduct adbpted by tbe parties in ae^g' under 
it. Sucb conduct may in certain events raise tbe inference that the parties 
have agrraed to modify their contract, but cannot have the effect of 
the operation of an unambiguous agreement. It may support, along with other 
evidence, a claim lor rectification.^* A contract need not be rescinded by an 
express agreement to that effect, a new agreement inconsistent with the terms 
of the old will have the effect of discharging the old agreement.}’^ Thus where 
a simple bond was executed for the balance due under a previously executed 
mortgage bond, there was substitution of a new contract and the original 
contract need not be performed.** A suit for the recovery of a debt is not 
maintainable so long as a promissory note stands (in the name of a berumidar) 
under which the maker of the note remains liable to the holder thereof.*^ 

The High Court of Calcutta has held that there can be no novation after 
a breach of the original contract.** The above view has given rise to dissentient 
judgments in Ramiah v. and a view inconsistent with that of the 

Calcutta High Court has been laid down in a later case.®* But a settlement 
of a claim arising out of a breach of a contract stands on a different footing. 
Thus, where after the breach of a contract the parties agreed to accept 
a settlement of their claims for damages on the basis of a scheme which was 
laid down by a committee, the parties were bound by the scheme and could 
not fall back on tbe original contract.* Where a debtor and a creditor enter 
into a new agreement regarding the debts, and the agreement is partly per- 
formed by the parties, the creditor cannot file a suit upon the original debts, 
but he may put an end to the new contract on account of the debtor's default 
under S. 39.^ All the parties to the old contract must also be parties to the 
new. Thus, the renewal of a promissory note by some of the executants of 
the old note does not amount to a novation. The executants of the old note 
who are parties to the new are liable to contribute to those of the latter who 
have paid the debt even though the debt has become barred against some of 
them.® Novation may arise not only by change of parties [as in illust. (o)] 
but may consist in the extinguishment of an old debt by Ihe substitution of 
another and a different agreement [as in illust. (b)] equally accepted by both 
parties.* Novation may constitute a good consideration for a promise.® Where 
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.tbtt bolder ol a prouaisB^ note itAyeble on deinand cteniABd^,.pe^ # 
Oey^in dey when tbe nudcer {wid interest in advence np io a later d^ 
condition that the holder should not make any demand until the later dale, the 
transaction amouhted to the substitution of a new contract for that confined 
in., the promissory note and limitation began to run from the later date.* A 
transaction which amounts to a novation is not void as a transfer of an actionable 
claim.'^ 

Where the clause in a settlement in express terms declared that the earlier 
contracts should be finally concluded in terms of the settlement and no party 
would have any claim against the other, it was held that the substituted agree- 
ment gave a new cause of action and obliterated the earlier ones.* If one 
c(mtract is substituted by another contract by way of novation, a clause for 
arbitration in the original contract perishes along with the contract.® 

2. By change of parties. — ^The section covers cases in which the liability 
of a debtor to pay his original creditor is extinguished because of ajnew 
contract by which he has made himself liable to a third person. The dwtor, 
it is well established, cannot transfer his liability without the consent o^the 
creditor.^® So also if at the request of a creditor a debtor undertakes to Wy 
the debt to a third party a new contract is substituted in place of the old and 
the creditor cannot recover from the original debtor.^i Where A is indebW 
to B, B to C, B asks A to pay to C, there is a valid assignment of the debt.^* 
“A common instance of it (novation) in partnership cases is where upon the 
dissolution of a partnership the persons who are going to continue in business 
agree and undertake, as between themselves and the retiring partner, that they 
will assume and discharge the whole liability of the business, usually taking 
over the assets”.^® Where the creditor pursuant to a tripartite agreement 
releases the debtor from liability and accepts another person as bis debtor, the 
original debt is extinguished by novation.** On a change of partnership after 
dissolution of a firm, a customer who has no knowledge of the dissolution may 
hold the old partners liable, credit being given to them, or he may hold the 
new partners liable. The two principles are not capable of being brought into 
play together so as to make both the old and the new partners liable. When 
once there has been an election to do one of two things it is final and con* 
4u8ive.** When there is a change in a firm of which a person trading with 
it has notice, and he goes on dealing with the new and afterwards seeks to 
make the old firm liable, a question arises whether by his conduct he has not 
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firm «Bd Mcmtod tbe liabilit^r &e new. /*A Wy little 
Tvifi ^ ta meke out an aeeent by the creditors to the agreement”.** Oh mi 
aagalgamation of two insurance companies the acceptance by a policyholder of 
bonus from the new company effects a novation of his contract of insurance, 
so that he can no longer be a creditor of tim old company.*^ It is settled law 
that when a creditor of a firm contracts or agrees with a new firm to take their 
security in discharge of that of the old, the retiring partner is discharged 
of any liability to pay the debt, but whether such a contract has or has not 
taken place is a question of fact. The mere acceptance of a note or bill from 
the surviving partner in itself is not enough. Novation is another word for 
accord and satisfaction by giving in substitution the liability of another person 
upon another contract in lieu of the contract for which tiie former xiarties 
were liable. It appears that a contract to discharge a retiring partner from 
a debt due from the firm may be proved either by express agreement or by 
facts and conduct from which it may fairly be inferred.** There may be 
novation of part of a contract, the original agreement so far as it is inconsistent 
with the supplemental agreement is rescinded.** 

When a contract is made between A and B, and S subsequently takes C 
iato partnership and gives A notice thereof, A may elect to abide by the 
original contract with S alone or adopt the liability of the new firm. If he 
elect to abide by his original contract with B, C will not be liable for a fraud 
committed by B against A.** Where there is an old firm and either a new 
partner is taken into it or a new firm constituted and the assets are taken over 
by the new firm, when a customer knowing all these circumstances, afterwards 
goes on and deals with the new firm, there Is no doubt whatever that it may 
be inferred from slight circumstances an assent on his part to accept the new 
firm as his debtors.* 

3. Agreement to alter original contract. — It is not for the court to alter 
an existing contract. The contract is the contract of the parties. It lies on 
those who seek to alter the instrument and not on those who support it to show 
why it should not be altered.* An alteration of a contract requires the consmit 
of both parties. A company cannot by altering its articles justify a breach of 
the contract.* So long as a contract is executory, one party is not in a position 
to avoid it without the consent of the other.* Still less will a plaintiff suing 
on an instrument, on which he founds his right, be allowed to say that it does 
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ias^jNxBB the real agreesteDt into wtdch lie has entered:!* Where iiiiovi iii 
i^remmA a taunt was liatde for rent and xei»ir» and by a later i^preemart 
^ tras liable for rcmt only, the later agreement was in aobsititiitiim ^ the 
former.* An aceeutor is competent to enter into an arranganeat which wiU 
be blading upon the estate, converting a partnership firm, of which the deceased 
was a member, into a limited liability company.^ If there be an original 
contract to carry goods according to the maund rate, the railway company would 
not be entitled to alter that agreement and charge wagon rate,* nor even where 
there has been an undercharge by an agent of the railway company.* Where 
accounts between a creditor and his debtor were stated, and the former in 
order to consolidate and secure the debt took a bond from the latter, a new 
cmtract came to subsist between the parties in supersession of the account 
stated; on the account stated a suit therefore will not lie.^* But a suit will 
lie on an account stated if the subsequent bond is required by law to be registered 
and is not registered.^^ When a settlement contract is made reselling the (goods 
back again from the original buyer, the intention is that the two contracts 
should stand together, so that after a settlement contract the original contract 
is not utterly discharged.^* It cannot be said that the legal effect of entering 
hnto cross contracts is to extinguish the first contract altogether, but ^saoh 
of these independent contracts is a separate contract and continues to be in 
full force.^* A payment may be made by a mere transfer of figures in an 
account without any money passing or by giving receipts pursuant to an 
arrangement. The onus of proving waiver is on the person who alleges it;i* 
waiver must be an intentional act with knowledge. By a mere extension of 
time for delivery of goods there is no such alteration of the original contract 
as to operate as a rescission, therefore an arbitration clause in a contract 
remains enforceable. But the arbitration clause may be withdrawn if a new 
term is introduced which substantially alters the other terms of the original 
agreement.]* 

In case of a dispute if there is a reference to arbitration the finding of 
the arbitrators amounts to ‘^accord and satisfaction by substituted agremnmit” 
which extinguishes the prior rights of the parties]* If on novation the fresh 
contract provides for the consequences of its breach the liability under the old 
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contract ia dissolved.^'' When in the exercise of execution proceedbigs parti«» 
arrive at an arraagment providing for the payment of the decretal amount 
by inetahnents and, on default, for the payment of the whole amount then 
remaining due, the new agreement is enforceable and does not amount to a super- 
session of the decree.** Where a contract was entered into for the construction 
of a building to be completed within a year, subject to a commission in favour 
of the owner, but radical changes were ordered by the owner doubling the size 
of the building, and the altered building could not be completed within a year, 
the owner was not entitled to a claim over the commission.** Where under 
a charterparty the shipowner had the whole of June to furnish a vessel, on 
the 8rd he intimated that the vessel would be ready on or about the 12th, 
but she was not ready till the 23rd, on the 18th the charterer repudiated the 
contract, the owner had the whole of June for the performance of his contract 
which was not varied by mentioning the 12th as the probable date when the 
vessel would be ready to receive the goods.** It is doubtful how far the provi- 
sions of this Act will apply to cases of transfers of property. Where a later 
mortgage deed, of which a part of the consideration was the money due on 
an earlier mortgage, was held invalid, the mortgagee was entitled to sue on the 
earlier.* 

When a cause of action for money is once complete in itself, whether for 
goods sold or for money lent, or for any other claim, and the debtor then 
gives a bill or note to the creditor for payment of the money at a future 
time, the creditor, if the bill or note is not paid at maturity, may always, 
as a rule, sue for the original consideration, provided that he has not endorsed 
or lost or parted with the bill or note under such circumstances as to make 
the debtor liable upon it to some third person. In such cases the bill or note 
is said to be taken by the creditor on account of the debt; if it be not paid at 
maturity, the creditor may disregard the bill or note and sue for the original 
consideration. But when the original cause of action is the bill or note itself, 
and does not exist independently of it, e.g., when in consideration of A depositing 
money with B, B contracts by a promissory note to repay it with inter^t 
at 6 months’ date, there is no cause of action for money lent or otherwise 
than upon the note itself, because the deposit is made upon the terms con- 
tained in the note, and no other. In such a case the note is the only contract 
between the parties; if for want of a proper stamp or some other reason the 
note is not admissible in evidence, the creditor must lose his money.*® A 
promissory note given for a void consideration is void. Thus where a sum 
under a decree is paid out of court, and not recorded in court as required 
by 0. 21, r. 2, C. P. C., the agreement is void. A promissory note given in per- 
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f<»inMice of the agreement ie also void.* If a bill or promissory note Im given 
for a contemporaneous debt, there is a difference of opinion, but the betiw? 
opinion is that even in such a case the bill or note merely suspends the remedy 
and does not operate as a discharge. Therefore, if the bill or note turn out 
to be invalid the lender can fall back upon the original contract, express or 
implied, arising from the loan, S. 91 of the Evidence Act does not abrogate 
the well-settled rule of English law that a negotiable instrument operates only 
as a conditional discharge.* When a bill or note is given for the price of 
goods sold and delivered, the presumption is that it is only a conditional payment 
with a recourse to the original consideration. Where there is an independent 
admission of a loan, the holder of a hundi, bill or note, which is defective and 
inadmissible in evidence, for want of a stamp, may still sue on the original 
consideration,^ because an implied contract to repay money lent arises from 
the fact that the money is lent, therefore it is recoverable even though no 
express promise either written or verbal is made to repay it.® In c^ses of 
novation if the contemplated substituted contract fails, prima facie, the parties 
cannot be taken to have intended that the liability of the debtor under the 
original contract would also cease.* The acceptance of a hundi therefore 
operates as a conditional payment, the right to sue on the original caiise of 
action revives if the hundi be dishonoured,'^ unless a creditor, instead of taking 
cash, prefers to take a bill.* Where there is already a completed cause of 
action for recovery of money for a distinct and independent transaction and 
a promissory note is given as collateral security, the plaintiff will be entitled 
to sue on the original consideration even if the promissory note be inadmissible 
in evidence. But this cannot be done where the promissory note and the 
handing over of the money are part and parcel of the same transaction, and 


MLJ 79; Yarlagadda v. Gorantla, 29 M 111; Nathu Ram r. Dogar Mall, 4 Lah 
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terms of the loan are the very terms of tiie promissory note.* An agree- 
ment in alteration of a promissory note payable on demand to be valid must 
be founded on a consideration.^* An agreement in writing accompanying a 
promissory note, which agreement postpones the time for pa 3 rment, is a valid 
and enforceable agreement.^^ 

The above rules have been thus summed up after a consideration of 
numerous authorities in a Full Bench case of the Rangoon High Courts : — 
(1) When a loan is contracted it is an implied term of the agreement that 
the loan shall be repaid. (2) When a promissory note or bill of exchange is 
given by the borrower to the lender in connection with the loan, either at the 
time when the loan is contracted or afterwards, the terms upon which it is 
given and taken is a question of fact and not of law. (3) It is prima facie 
to be presumed (although the presumption is rebuttable) that the parties to 
the loan transaction have agreed that the promissory note or other negotiable 
instrument given and taken in such circumstances shall be treated as conditional 
payment of the loan; the cause of action on the original consideration for 
money lent is suspended during the currency of the negotiable instrument so 
long as the rights of the parties under the instrument subsist and are 
enforceable; but the cause of action to recover the amount of the debt revives 
if the negotiable instrument is dishonoured or the rights thereunder are not 
enforceable. On the other hand, the cause of action on the original considera- 
tion is extinguished when the amount due under the negotiable instrument 
is paid, or if the lender, by negotiating the instrument or by laches or otherwise, 
has made the bill his own, and thus must be regarded as having accepted the 
negotiable instrument in satisfaction of the borrower’s liability on the original 
consideration. (4) If a promissory note or other negotiable instrument be given 
by the borrower to the lender and the negotiable instrument be itself the 
consideration for the loan, or if the promissory note or other negotiable instru- 
ment be accepted as an accord and satisfaction of the original debt, the lender 
is restricted to his rights under the negotiable instrument, by which he must 
stand or fall ; for in the one case the note or bill itself is the original considera- 
tion and on the other, the original debt has been liquidated by the acceptance 
of the negotiable instrument. (5) If it is agreed between the parties that 
the promissory note or other negotiable instrument shall be taken merely as 
collateral security for the repayment of the loan, the lender is entitled to sue 
upon the original consideration independently of the security and without 


9 Nazir v. Ram, 29 ALJ 64 PB fold in Tarachand v. Tamijuddin, 39 CWN 1241; 
Bally V. Bhugvnm, 23 IC 976; Harjasmull v. Bhagatram, IBS IC 15; Aminda 
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.i^€8^d to any rights that he miQr possess under the negotiable instrument. 
(6) Further, if the terms of the agreement under which the loan was made 
have bemi embodied in a negotiable instrument or in any other document, no 
evidence can be adduced in proof of the terms of the contract except the docu- 
ment itself, or secondary evidence of the contents of the document in cases where . 
such evidence is admissible. It follows, therefore, that in such cases if the 
document which contains the whole of the terms of the agreement be not 
admissible in evidence, a suit to recover the amount of the loan must fail, because 
the plaintiff is not in a position to prove the debt. 

A mere acceptance of a substituted mode of performance,^* or the postpone- 
ment of performance at the request of one party,^'* does not amount to a new 
contract varying the original agreement.^* Where novation is not pleaded but 
all the facts are before the court, it will decide the matter in dispute.'* 

4. Agreement to rescind. — ^Where there is a clear intention to rescind, 
as distinguished from an intention to vary, the old contract will be rescindjed. 
Intention to abandon a contract may be manifested by conduct, e.g., by a totol 
cessation of intercourse and correspondence after a promise to marryl^’ 
.Rescission of a contract can only be by mutual consent. Until such consent 
has been given each party has a right to draw back.'® The renewal of c6- 
habitation puts an end to the provisions of a separation deed.'® An intending 
marriage settlement and the contract to marry were held to be at an end 
by the parties cohabiting and having children before the marriage.®® Accept- 
ance of rent after giving notice of forfeiture amounts to a waiver of forfeiture.' 
Contracts have been held to be rescinded by lapse of time,® or by waiver or 
acquiescence in its breach.* Similarly, the omission to perform certain acts 
incumbent upon a party to a contract may justify the other party in coming 
to the conclusion that, in point of fact, the party guilty of the omission intends 
to abandon the contract and is himself treating it as abandoned, and rescinding 
it.* 

If a contract prescribing a particular mode of repayment fails, the primary 
obligation can still be enforced, provided the transaction is not one in which 
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I Daemport v. The Queen, S AC 116, 131, fold in KaB v. Fwtle, 9 C 848. 

H Ruehbrook v. Lawrence, LB 6 Ch 8. ^ 
t Xeiscy V. Dodd. 68 LJ Ch 34. 
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the eossideration was forbidden by law or opposed to public i^licy.’’ A new 
contract, which is not enforceable, may not effect a variation of an old contract, 
or amount to novati(m, but may amount to a rescission of the old contract, 
provided there is the manifest intention in any event of a complete ^inction 
of the first and formal contract.^ In the absence of any intention to rescind 
ttere will be no implied rescission of the original contract.'^ There may be 
rescission of part of a contract.^ Thus, an extension of the time of insurance 
has the effect of maintaining the contract but varying one term of it only.* 
A contract is not rescinded if the time for performance is extended at the 
request of the promisor, i* 

Whether there has been a mere variation in terms or a rescission depends 
upon the facts of each particular case and is often not easy to determine.^^ 
See the test of distinction laid down in Morris v. Baron & CoA^ In order that 
there may be a rescission of the old contract there must be a clear and precise 
evidence of a mutual intention. What is needed to be proved is an express 
abandonment of the old contract. Without evidence of abandonment the rights 
under the old contract cannot be taken away.’^® One contract is rescinded by 
another between the same parties when the latter is inconsistent with and 
renders impossible the performance of the former; but if, though they differ 
in terms, their logical effect is the same, the second is merely a ratification of 
the first and the two must be construed together. A rescission of a contract 
implies that the parties are relegated to the original position they were in 
before the contract was made; that cannot be where a part of the original 
contract has already been performed. It is also well settled that the court 
insists upon clear and precise evidence of a mutual intention to determine or 
abandon the contract. Thus the demand for the return of the deposit money 
is not by itself conclusive evidence of an intention to abandon the contract.^* 
The mere fact of one party alleging that a new contract has been substituted 
for an old one does not of itself put an end to the old contract even as against 
the party so alleging unless the allegation is proved to be true.*® When on 
novation the defendant refuses to carry out the new contract, the plaintiff is 
entitled to rescind it and revert to his previous consideration.*® Under a 
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ccmtract for a lump sum to do a piece of work notiiizig can be recovered unleiw 
tite wtnrk be fully executed, aa the contract is entire.^ In ApjAeby v. Jlfyers^* 
it has been laid down that only under two conditions a contractor for a lump 
sum who has not performed the stipulated work can recover something under 
his contract. He can do so if he has been prevented by the defendant from 
performing his work, or if a new contract has been made that he shall be 
paid for work he has actually done. A settlement between the parties that a 
certain sum of money was payable by one party to the other for the breach 
of a contract is not a new contract, no novation of the contract,^® 

5. Effect of novation. — Novation operates as an absolute release of the 
original debtor. Thus, where a creditor released his principal debtor and 
accepted another as debtor, and the surety for the former debtor agreed to 
give a guarantee for the latter and to continue his former guarantee but died 
without actually giving the guarantee, the Privy Council observed: “It may 
be taken as settled law that where there is an absolute release of the principal 
debtor, the remedy against the surety is gone because the debt is extinguished’^ 
A party's liability under an old contract does not continue under the new h 
there is no provision to that effect.’ Novation, therefore, discharges a party 
from the obligation under the old contract. A clear and specific contract 
admitted between the parties supersedes altogether the original contract, but 
not where the new contract is challenged.® Thus, where a suit on a second 
hundi is not maintainable, because it is insufficiently stamped, the creditor can 
fall back on the prior hundi and this section is no bar to his doing so.® A 
mere agreement to substitute a new contract does away with the necessity for 
the performance of the earlier one.'* Where the loan is independently of the 
note, a suit would lie on the loan.® 

Novation not only discharges a party but puts an end to the old contract, 
so that the new or the modified contract takes its place;® no suit, therefore, 
can be founded on the original contract.^ The fact that a document does not 
contain all the terms of a contract is not of itself sufficient to enable a party 
to sue on the original consideration without producing the document.® An 
agreement varying the terms of a subsisting contract cannot be enforced as 
satisfaction of the contract unless the agreement is acted upon. Until satis- 
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faction la made the original contract remains in tact^ If a creditor has a cause 
of action for recovery of money, for which, his debtor has executed a promissory 
note, and the cause of action is indei>endent of the note, he can recover upon 
such cause, in case the note for any reason cannot be put in evidence. Nor 
is the creditor necessarily debarred from suing on the original cause of action 
by the fact that it arose out of the same transaction in the course of which 
the promissory note was executed.^" 

6. Alteration of registered agreement by parol agreement. — Evidence of 
any oral agreement or of the conduct of the parties to rescind a registered 
agreement is excluded by S. 92(4) of the Evidence Act.^' Where a contract 
is required by law to be in writing, any variation of its terms must also bo 
in writing by reason of S. 92 of the Evidence Act.^® Although an oral agree- 
ment cannot be pleaded in order to rescind or cancel a registered agreement 
yet it may be given in evidence of a new transaction^® or of the satisfaction 
of a claim.’^ Thus the payment of a smaller amount under a parol agreement 
than the rent fixed by a registered agreement will discharge the lessee, although 
the parol agreement is not admissible in evidence.^® 

7. Alteration of documents.^® — Neither this Act nor any other statute for 
the matter of that contains any provision as to the effect of alteration of a 
document. The principle of English law, first laid down in Pigot's case,'^'^ that 
the material alteration of a document by a party to it after its execution without 
the consent of the other parties renders it void, has been followed in India.** 
The essence of the rule laid down in Pig of s cose*® and in Master v. MiUer^ 
is not that the law prohibits the variation of the terms of one contract by 
another, but that it is not possible to alter the form of an instrument in a 
material respect so that the instrument itself, as altered, has lost its identity 
with the instrument in its original form. Additional words written on a paper 
which also contains a promissory note, if made with the consent of the parties, 
leaves the validity of the instrument unimpaired.* The principle has been ex- 
tended to (1) negotiable instruments or promissory notes,® (2) to bought and 
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»Md notw,® (8) to guarantees,* (4) to cases of alteration by adding a party.® 
All these cases are collected in SuffeU v. Bank of England* Whenever any 
instrument is purposely altered by a person in lawful possession of it in a 
material part of it, the instrument is void for the purpose of enabling any 
person to sue upon it or to defend himself by using it as a direct defence. ’f 
When a bill is materially altered it is discharged. The law does not allow the 
party claiming under it to fall back upon the contract as it existed prior to the 
alteration.* A person is prevented from setting up a contract for his own 
benefit if he has altered it, but the document may determine the rights of the 
otiier party, at any rate it may be looked at to see the terms of the contract.® 
A party who has the custody of an instrument made for his benefit is bound to 
preserve it in its original state. The alteration of a once signed paper will 
vitiate it.'® If bought and sold notes are falsified, a party can establish his 
contract by other evidence." The rule applies to documents which are the 
foundation of the plaintiff's claim and not merely the evidence of the defendant’s 
pre-existing liability.'- The alteration must also be material and of course 
made without the consent of the other party.'* Insertion of the words ‘clear 
the debts and execute the sale deed free from encumbrance' after its execution 
does not amount to material alteration so as to cancel it." If an entry relating 
to interest be interpolated in a hatchita, but no interest be claimed in the suit, 
the plaintiff is entitled to recover the principal amount.'® 

The unauthorised alteration of an instrument does not render it void for 
all purposes; the altered instrument may be used as proof of some right or title 
created by or resulting from it.'® Thus, a lessee altering a lease may lose the 
benefit of a term, yet the instrument may be admissible to show the amount 
of arrears of rent due." The question as to the effect on the right of a 
mortgagee by a material alteration in the security bond after its execution has 
been fully discussed in Mongol Sen v. Shankar,^** and it has been held that a 
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«uit does not lie upon ito instrunwnt in its altered form.^* 'An altered deed, 
whereby an interest in land became vested, was admissible in evidence on behalf 
of Idle grantee to show the estate which passed under it. Therefore the vested 
interest of the prior mortgagee was not divested by the alteration in the secu- 
rity, so he was entitled to the sum which might actually be found due to him 
on the footing of the securiiy.^ The rule is well settled that an altered instru- 
ment cannot be relied on as the foundation of the right or liability which is 
sought to be enforced. It bars a suit (1) where the instrument is of the 
essence of the transaction, as under the Registration Act, or (2) where the 
instrument is the only mode of proof prescribed by any Act, or (8) where the 
right sought to be enforced is one resting in conixact or covenant and not a 
vested interest. The rule is not applicable when (i) the suit is based on some 
antecedent transaction for which the instrument was given as a security, or 
(ii) a right or title or legal relation is created and becomes a vested interest 
from the instrument having been executed, and the duty sought to be enforced 
attaches to it either from the operation of the law or of any Act.^ An alteration 
in a deed by some of the signatories before execution is immaterial so far as 
those who have signed are concerned if it does not affect their interest.® Of 
course, different considerations would apply in a case where the alteration is 
authorised.® 

To constitute an alteration material it is enough that if the instrument 
were genuine it would operate differently from the original. What alteration 
is material must depend upon the nature of the instrument as also upon the 
change.^ Where in a printed contract form in English the buyer entered the 
specification of the goods in a vernacular language which was at variance with 
the specification written in English, and the contract form provided that any- 
thing except the buyer’s signature written in a vernacular language would be 
null and void, held, the writing in vernacular might be ignored.® The rule 
tends to prevent the party in whose custody the document is from attempting 
to make any alteration in it. The instrument is declared void because it is 
no longer the same instrument. An alteration made in good faith to carry 
out the original intention of the party does not vitiate the instrument.* 

What amounts to a material alteration depends upon the nature of the 
alteration in each particular case. The imi>ortant question in whether the 
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Integritjr and identity of the contract have been changed^ What ^tearati<w» 
are material is a question which has frequently been considered by Engli^ 
Courts. The most authoritative decision is that of the Court of Appeal in 
Suffell V. Bank of EngUmdfi It has never been held in England that an altera- 
tion which does not directly or indirectly affect the nature or operation of the 
contract, or the identity or effect of the document, or the obligations of the 
contracting parties, but goes only to the proof of its execution is a material 
alteration.** If the alteration cause the instrument on the face of it to operate 
differently from the original it i.s. a material alteration.*® Regard must be 
had to the particular instrument in order to see what its purport is and what 
its office is.** An alteration which cannot possibly prejudice anyone does not 
destroy the validity of the instrument.*- An alteration made under a mistalce 
of fact does not avoid an instrument.*® 

An alteration of the number on a bank note,*'* or of the date of a bill 
exchange after acceptance whereby the payment will be accelerated,*® or tl]|e 
addition in it of words ‘payable at A’,** or of a promissory note whereby thi 
time for bringing a suit will be extended,** or of a joint promissory note in 
a joint and several one,*® or of the date of a deed,*® or of the da'te in a surety';, 
bond by a person in whose favour it has been passed,®® or of the time of sailing 
of a vessel,®* or of the subject of insurance* in a policy, is a material alteration 
and avoids the instrument. The addition of a new name, as an executant, on 
a promissory note or bond after it has been completed,® or the alteration by 
the erasure of words, e.g., of the words “or order” in a promissory note,® dis- 
charges the defendant from liability. Alteration in a mortgage bond changing 
'the rate of interest and inserting a condition making the entire sum payable 
upon default of any instalment,* or making out that a larger share of property 


7 Gour v. Praeanna, 33 C 812; Paehkodi v. Krishna. 1947 N 146. 

8 9 QBD 666, see cases refd. to. 

9 Mohssh V. Kamini, 12 C 313; Sitaram v. Daiji, 7 B 418 disst. from; Hemehand v. 
Govind, 86 IC 186. 

10 Oodeychand v. Bhaskar, 6 B 371; Hsmehand v. Govind, 86 IC 185; KanhyaUU v. 
Sitaram, 81 IC 847. 

11 Re Howgate's Contract, (1902)1 Ch. 451. 

12 Crediton, Bishop v. Exeter, Bishop, (1905)2 Ch 465: (1904-07) All ER Rep 562. 

13 Roper v. Birkbeek, 16 East 17; (1803-13) All ER Rep 394. 

14 Su0M V. Bank of England, 9 QBD 665. 

16 Master v. Miller, 1 Sm LC; TahUram x. Blackwell, 19 IC 616; Clifford v. Parker, 
10 UCP 227. 

16 Burchfield v. Moore, 23 LJQB 261. 

17 Govindasami v. Kuppusami, 12 M 239. 

18 Peering v. Hone, 4 Bing 32. 

19 Croton v. Exeter, (1906)2 Ch 466: (1904-07) AU ER Rq> 662. 

^ Namdee v. Swadeshi Mandali, 28 Bom LR 944. 

FaerUe v. Christie, 7 Taunt 416; 129 ER 166. 

^ 'i lemghom v. Cologan, 4 Taunt 330. 

; 'g. Ga/rdner v. Waish, 5 E A B 83; Gogun v. Dku/ronidkxtr, 7 C 616. 

' {8 MkstiMmmal v. Narasinha, 38 M 746. 

4 KCkristtufiuarlu v. Kaedtasavya, 9 M 399 FB. 
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was bypotheeatad,* i^erents ^ plaintiff from suing on the bond. A cheque 
materially altered is avoided and a bank if negligent in honouring such a 
cheque, therefore, must pay the money over again to the customer.** The addi* 
tion of the words “of their own manufacture” by the buyer is a material altera* 
tion.^ On an amendment of an award by an arbitrator the award will be set 
aside.^ 

Tl» correction of the Christian name, the mistake having been originally 
made in inadvertence,^ or the addition of the Christian name in a power of 
attorney, or the alteration of a figure in the margin of an instrument, does 
not invalidate it. The alteration of a document of sale by the seller by the 
insertion of a clause excepting a claim on a former account was held not so 
material as to defeat his claim for the recovery of the price of goods sold.^^ 
A man may convert a blank endorsement into a special endorsement in his own 
favour,^® but on the special endorsement he cannot insert the rate of exchange.^* 
The addition of the description of immovable property, mentioned in a docu- 
ment presented for registration, is not material, though registration has been 
refused for the lack of these particulars.^® Where the number on an acciden- 
tally mutilated bank note after it was pieced together was missing the note 
continued to be valid.^® The addition of an attestation clause does not affect 
the terms of the contract between the parties,! ’f nor does the interpolation of 
the name of an attesting witness in a document which need not be attested 
invalidate it.!** An alteration only expresses the effect of the instrument as it 
originally stood, e.g., the insertion of the words ‘on demand’ in a promissory 
note does not affect its validity.*® 

A person is prevented from setting up a contract for his own benefit if he 
has altered it. The disability is on the person who has altered it. The other 
party if he wants to assert his rights under the contract may do so.*® If a 
written contract is materially altered by one party he is not entitled to damages 
for breach of contract but is entitled to the repayment of the advance made 
by him.* An altered instrument may be void for the purpose of taking an 

6 Gangaram v. Ckandan, 4 A 62, commented in Mangal v. Shankar, 26 A 680, 604. 

6 Slingsby v. Diet Bank, (1932)1 KB 644: (1931) All ER Rep 143. 

7 Mottett V. Waekerbath. 17 UCP 47; PoweM v. Divett, 16 East 29: 104 ER 766. 

8 Sutherland & Co. v. Hannevig Bros., (1921)1 KB 336: (1920) All ER Rep 670. 

9 Re Howgate's Contract, (1902)1 Ch 461. 

10 EagUton v. Gutteridge, 12 LJ Ex 359; see Wood v. Slack, LR 3 QB 879. 

11 Garrard v. Lewie, 10 QBD SO. 

12 Vena Maw v. Kuppueami, 3 MU 366. 

18 Clark v. Pigott, 12 Mod 193. 

14 Hireckfield v. Smtth. LR 1 CP 368. 

15 Abdool V. Gaolam, 80 B 304. 

16 Hang Kong & Shanghai Bank v. Lo Lee, 1928 AC 181. 

17 Bamagyar v. Skanmugam, 16 M 70. 

18 Makeeh v. Xdmtnt, 12 C 818; Venkateek v. Baku Subraya, 16 B 44; see Ranutyya/r 
V. Shanmugan, 15 M 70. 

19 Aldoue V. ComwcB, LR 3 QB 678; Hall v. Fuller , 6 B A C 750. 

20, PaUinMen v. lAukley, LR 10 Ex 880; Chittwri v. Boddu, 28 IC 57. 

1 Ana^ntha v. Swrayya, 43 M 708. 
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il^lereBt under it but may be a^nissible to prove a collat^al fact* A 
altering a promissory note executed in satisfaction of a prior note cannot fal 
back upon the original consideration nor can rely on the altered note as an 
acknowledgment to save the bar of limitation.^ A note may be sued upon if 
destroyed by accident provided sufficient remains to establish its identity and 
the necessary elements that rendered it valid.^ Where a suit is brought on the 
provisions of a document which has been fraudulently altered, an application to 
amend 13ie plaint in order to enable the plaintiff to sue on the document in the 
original state cannot be entertained.^ 

An alteration which is wholly immaterial will not invalidate a document 
and preclude a party from legally relying upon it. Although a document will 
be invalidated when an alteration in a material particular is made in it with 
the privity and knowledge of the person relying upon it or having custody of 
it^ still it will not be invalidated in every case if the alteration be made ip 
fraud of him and against his will;® nor will a document be invalidated hjy 
alteration where the document is merely evidence of the defendant’s pre-existing 
liability and not the foundation of the plaintiff's claim.’ An alteration made ip 
good faith to carry out the original intention of the parties, e.g., where ther^, 
was an accidental omission, does not vitiate the instrument.® 

Thus, where in an instrument containing the terms, “one rupee per mensem 
on a loan of Rs. 200,” the mortgagee added the words, “per cent,” after the 
word “rupee,” this being the intention of the parties, in making this alteration 
effect was given to the common intention of the parties, therefore, the instru- 
ment was not affected by the alteration.® Where a contract provides for the 
performance of two distinct and s^arate acts, an unauthorised alteration in the 
contract as to one of them does not rescind the contract with regard to the 
other.^® An alteration by mistake does not affect a contract. Thus, the mere 
fact of a bank cancelling the signature of the maker of a dishonoured promissory 
note and writing ‘paid’ on it, but corrected before the note was returned with 
a memorandum, “cancelled in error,” cannot be effectual to charge the bank 
with the receipt of the money.^’ Where there was a several bond, the obligees 
by removing the seal of one obligor did not render it void as to the others.’® 


2 Hutehins v. Seott. 2 M & W 809. 

8 Bindeahry v. Pargaa, 179 IC 890. 

4 Honkong & Shanghai Bank v. Lo Lee. 1928 AC 186. 

6 Chrietaeharlu v. Karibasayya, 9 M 809; Gogun v. Dhuronidkur, 7 C 616, 619. 

6 Lowe V. Fox, 12 AC 206, 216. 

7 Sandhura v. Kehr, 169 IC 229. 

8 Carrie v. TattersaU, 10 LJCP 187; Gour v. Prasanna, 38 C 812; Ananda v. 
Ananda, 25 CW 166; Kriahna v. Nagevdrahala, 84 CO 338; Waiigh v. ByaaeU. 
6 Taunt 707; (1814-28) All ER Rep 347; Laehmi v. Srideo, 1939 AO 46. 

.9 Ananda v. Ananda, 44 C 164. 

•10 Sdrriaon v. Seymour, LR 1 CP 618. 

II Prinee v. Oriental Bank, 8 AC 826, 8^; (1874-80) All ER Rep 769. 
tS Xkd^iM V. Proaaer, 1 B 4 C 682; (1814-28) AH ER Rep 148. 

'18 'Boa r* Cattomore, 20 OQB 864; Be SpoUen A Long’a Contraet. 1936 Ch 718 s 
(1986)2 All ER 71^^ 
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The ptttsamptioo of law is that an erasure or interUneatlo^ in a dee<t was 
made before the execution of such deed.“ Where a imiliy sues on an instru- 
ment which has been manifestly altered, it is for him to show that the altera- 
tion was not improperly made,^* unless the alteration was immaterial.^‘^ 

A party is sometimes entitled to succeed on the oriipiial consideration and 
to rely upon the altered bond as embodying an acknowledgment sufficient to 
save the bar of limitation.^*^ Then there is the technical rule that the original 
debt itself may be destroyed by a fraudulent alteration of the instrument. 
There is a well-recognised distinction between the effect of an alteration of 
an executory contract and an alteration of a contract which is fully executed.^^ 
In the first case, the rights under the instrument are gone; in the second, the 
title vested by the executed instrument remains unaffected by any subsequent 
alteration, as the alteration does not by itself revest the title in the original 
owner.*® 

63. Promisee may dispense with or remit performance of 
promise. — Every promisee may dispense with or remit, wholly or 
in part, the performance of the promise made to him, or may 
extend the time for such performance, or may accept instead of 
it any satisfaction which ne thinks fit. 

lUustratiom 

(a) A promises to paint a picture for B, B afterwards forbids him to do so. 
A is no longer bound to perform the promise. 

(b) A owes B 5,000 rupees. A pays to B, and B accepts, in satisfaction of 
the whole debt 2,000 rupees paid at the time and place at which the 5,000 rupees were 
payable. The whole debt is discharged. 

(c) A owes B 5,000 rupees. C pays to B 1,000 rupees, and B accepts them, in 
satisfaction of his claim on A, This payment is a discharge of the whole claim. 

{d) A owes B, under a contract, a sum of money, the amount of which has not 
been ascertained. A without ascertaining the amount gives to and B, in satis- 
faction thereof, accepts the sum of 2,000 rupees. This is a discharge of the whole 
debt, whatever may be its amount. 

(e) A owes B 2,000 rupees, and is also indebted to other creditors. A makes 
an arrangement with his creditors, including B, to pay them a composition of eight 
annas in the rupee upon their respective demands. Payment to 5 of 1,000 rupees 
is a discharge of B*b demand. 

!• The section. — The section does not apply where the parties stand in 
the position of a decree-holder and judgment debtor and not in that of promisot 
and promisee.^^ S. 55 of the Insolvency Act overrides this section in an in- 
solvency matter. Thus the remission of a debt without consideration is a 
‘voluntary transfer^ and is contrary to the insolvency law.*<> S. 45 gives a right 

14 Bmman v. Diddnson, 5 Bing 183, 

15 FaJmouth v. RohtrU, 11 U Ex 180: (1836-42) All ER Rep 369. 

16 Uotilal V. Mowmohan, 5 CWN 56. 

17 See Subrarnttwia v, KrUhna, 28 M 137; Mttngal v. Shikar, 25 A 580. 

18 Gowr T. Prastmna, 83 C 812. 
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to oveiy joint promisee to claim performance of the prmnise; that being so» 
tme joint promisee cannot dispense with or remit, wholly or in part, the 
performance of a promise, much less can he enter into a new contract with the 
promisor to take the place of the old contract so as to bind the other joint pro- 
misee. It is not right to apply the English common law wholesale without 
reference to the Indian statute law on the point.^ It has been said that the 
section is intended not only to apply to cases where the whole contract has 
been supplanted by a new one but also to cases where the old contract subsists 
and there is a voluntary remission of performance of some promise in it, e.g., 
a remission of a part of a debt at the time it becomes payable. The section 
will not be extended to cover the case of a binding premise to dispense with or 
remit performance in the future unless that waiver is made the subject of a 
fresh contract,® Under the section there is nothing to prevent a discharge by 
acceptance of something in lieu of the performance of the contract. The original 
contract remains but what will be a breach of it is treated as if there has beeb 
no breach. Waiver may be evidenced by conduct inconsistent with the continu^ 
ance of the rights waived.® There must be a promise before there can b^ 
dispensing with or remission of it.* The word waiver is at times loosely used\ 
with varying signification. Waiver depends on evidence of facts and is not 
an issue which an Appeal Court can deal with unless evidence has been given 
in the lower court.® An obligation to i)ay the dower is a debt and so can be 
released under this section.® Acceptance of a proposal for reduction of a claim 
is not an agreement, but the compromise falls under this section,’ When a 
claim revives, the revival is subject to this section.® 

Where a debtor sends a letter to the creditor with a cheque for an amount 
smaller than what is due stating in the letter that the cheque is sent in full 
and final settlement of account and the creditor accepts the cheque informing 
the debtor that he has accepted the cheque in part payment of his dues, he 
is entitled to claim the balance of the amount. 

The sending of a cheque for a smaller amount along with a letter to the 
effect that it was in full settlement does not amount to a discharge of the entire 
debt, nor does it amount to payment or tender of the amount on any condition 
that acceptance of that amount is in full and complete discharge of the entire 
debt. Further, the fact of keeping the cheque is not conclusive in law. The 
entire matter is a question of fact. The Court has to find out the true character 


19 Debmdra v. Sourindra, 24 IC 891. 

20 Aasigwe v. Kannidh, 68 M 702; Vuppalapali v. Official Receiver, 1940 
U 787. 

1 Antnaehalam v. Ramaewamy, 112 IC 501. 

2 VtndyeauUha v. Kemadappa, 132 IC 292. 

8 Kawadaji v. Gangaram, 64 IC 461. 

4 W. L. /. Ineee y. 1944 N 122. As to whether the original cause action is 
discharged or not, see Jammu v. Murti, 1946 N 148. 

6 Sdridge v. Setkna, ^ CWN 146 PC; see Vaidyanathu v. Kandappa, 182 10 292. 
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of tite trfiiUHMBttoa, th« real intention of the parties and the eorreet and ess^tial 
transaction between the parties.* Acceptance under protest of payment in full 
satisfaction of the amount due under a contract is no accord or satisfaction in 
the sense of bilateral consensus of intention and does not discharge the con- 
tract so as to disentitle the person accepting payment to enforce the arbitration 
clause.^^ 

The defendant, the Prince of Berar, had executed in 1937 a promissory 
note in favour of the plaintiff for a sum of Rs. 13 lakhs and odd rupees doe on 
account of purchase of jewellery from the plaintiff. After the military occupa- 
tion of Hyderabad, the Princes Debt Settlement Committee set up by the Military 
Governor decided that the plaintiff should be paid a sum of Rs. 20 lakhs in full 
satisfaction of his claim of Rs. 27 lakhs under the notice. The Government also 
made it clear that unless full satisfaction was recorded payment would not be 
made. The plaintiff after some initial protests agreed to accept the sum of 
Rs. 20 laldis in full satisfaction of his claim and duly discharged the promissory 
note by endorsement of full satisfaction and received the payment. He then 
brought a suit against the defendant for recovery of the balance of Rs. 7 lakhs. 
It was held that the case was completely covered by S. 63, Contract Act, and 
illustration (c) thereof and the plaintiff having accepted payment from a third 
person, viz. the Government, in full satisfaction of his claim was not entitled 
to sue the defendant for the balance in view of S. 41 of the same Act.^^ 

2. English law. — ^The section not only modifies but is in direct anta- 
gonism to the law of England. It was laid down in an old case^^ that payment 
of a smaller sum in satisfaction of a greater cannot be any satisfaction for the 
whole. This rule has been followed, not without reluctance, by the House of 
Lords in Foakes v. Beer.^^ There it has been held that if A owes B a sum 
of money, and A consents to pay a smaller sum in satisfaction of the debt, that 
is nudum ptietum, and B after taking the money can subsequently sue for the 
balance.^^ It is competent for both parties to an executory contract by mutual 
agreement without any satisfaction to discharge the obligation of that contract. 
But, in English law, an executed contract cannot be discharged except by a 
release under seal or by the performance of the obligations as by payment. But 
a promissory note or a bill of exchange appears to stand on a different footing 
to simple contracts. The rule is well settled that the obligation on a bill of 
exchange may be discharged by express waiver.*® Another important excep- 
tion that has been engrafted upon the doctrine is that if a stranger pays a part 
of a debt in discharge of the whole, the debt is gone because it would be a 

9 Shyamnagar Tin Factory (P.) Ltd. v. Snow White Food Products Co. Ltd., 
AIR 1965 Cal 641. 

10 Amur Nath v. B, H. Eleetrieals, AIR 1972 All 176. 

11 Kapurehand v. Himayatalikham, AIR 1963 SC 250. 

12 Piimol's Caac, 6 Rep 117 a: (1658-1774) All ER Rep 612. 

18 9 AC 606, this case does not express the Indian law, Naoroji v. Kaai Sidide, 
20 B 686, 644. 

14 Mtmohur v. Thakuir Das, 16 C 819, 826; see Cumber v. WaiM, 1 Sm. LC; (1668- 
1774) All ER Rep 436. 

16 Foster v. Dawber, 6 Ex 889; Bidder v. Bridges, 36 Ch D 406, 417. 
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oa tiie straagar to procood. So also ia th© case of a onaposittoa aiad^ 
with a body of creditors, the asseat to receive the coaipositiOa discharges tto 
debt because otherwise fraud would be conunitted agaiast the rest of the 
creditors.^* 

3. Consideration not necessary. — ^The agreements referred to in S, 68 
are agreements which more or less affect the rights of both parties under the 
contract discharged by such agreements; while those referred to in this section 
are such as affect the rights of only one of the parties. The former case 
necessarily implies consideration, whereas a remission by a pairty under this 
section does not require to be supported by consideration. The legislature in 
this section has laid down a rule different from that of the English law.^"^ 
The rule is that after the remission has been communicated to the defendant 
and accepted by him the plaintiff cannot claim the amount remitted.^* The 
section not only enables a promisee to release a debt at the instance of a third 
party but also enables the promisor, whose debt has been released, to take ad- 
vantage of that relief. S. 41 also carries out the same idea.*® But it has bein 
pointed out by the Rangoon High Court that a bare agreement to take leM 
than what is due on a monetary claim (without any actual payment being made]\, 
or merely to give time for such payment, is void without consideration. S. 63 
does not override the necessity for consideration for an enforceable agreement and 
deals only with actual remission of performance. A subsequent oral agreement 
to take less than what is due under a registered mortgage bond is an agreement 
modifying the terms of a written contract, and if it has to be proved, oral 
evidence is inadmissible.®® This is the view also expressed by the Madras High 
Court in one of its decisions.* A promise to remit a claim merely out of grace 
and not out of any legal obligation does not prevent the obligee from enforcing 
his legal rights.® It is open to a debtor to plead payment and remission of 
the balance in order to prove satisfaction of a debt. Such a plea of payment 
and discharge does not involve any plea of a subsequent contract in any way 
altering the original contract.® A mutual agreement among creditors to accept 
a less sum than their full debts in full discharge of those debts is an enforceable 
contract. The same rule applies when the debt is embodied in a decree and a 
composition has been arrived at between the judgment-debtor and judgment 

16 Hiraehand v. Temple, (1911)2 KB 330, 341; see post Kalumal v. Keesmud, 114 
IC 97; as to the def. of a composition deed, see Chandrashemkar v. Magem, 16 
Bom LR 236. 

17 Davie v. Cwndaeami, 19 M 398, refd. to in Jugal Kiehore v. Chari & Co., 49 A 
599; see DargaM v. Sant, 145 IC 801; Hiranand v. Sher, 123 IC 225; Chunna Mai 
V. Moolehaad, 55 IA 164; MtUehand v. Taraehand, 116 IC 646; VedaehaUa v. 
Sivaperumal, 26 IC 741; Vaeudeva v. Veleppa, 45 IC 401; but see Karim v. Debi, 
160 IC 460; the question was not decided in Sheopratap v. MurUdhar, 148 IC 501; 
Hart V. Trimbak, 1949 A 440; Ramaewami v. Gurukkar, 1939 M 688. 

18 Gopala v. Venkata, 9 IC 763; Phoenix Mills v. Dinshaw, 1946 B 466. 

19 Be Industrial Bank, 32 Bom LR 1656. 

20 Ma On v. Chettyar Firm, 8 R 87. 

1 Balamndera v. Kanganatha, 58 M 127, 186; Venkata v. PaneHw, 1947 H 414. 

2 Subbaraya V, Kolamvefyt, 26 IC 968; but see pest. 

, 3 Cplleetor Stah v. Kishori, 68 A 157 FB. 
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eredlltoz'.* In tlie absence of usage of trade it is not open to ,aay body of 
tradeacnan, whether incorporated or not, to amend or nullify a contract entered 
into between its individual members or to substitute a new contract for the 
old one.*^ It is a question not of law but of fact whether or not there was an 
agreement varying the terms of an eadsting agreement. In the absence of 
satisfactory evidence the existing agreement must prevail.* It was held in 
Abaji SUa/rom v. Trimbak MunieipaMty'’ that '‘a dispensation or remission 
under S. 68 requires an agreement or contract”. But commenting upon this 
case the Privy Council has observed: “With this Their Lordships are unable to 
agree. The language of the section does not refer to any such agreement and 
ought not to be enlarged by any implication of English doctrines”. Considera- 
tion or agreement, therefore, is not necessary under this section.* Hence a pro- 
misor is entitled to take advantage of the remission by the promisee of part 
performance of the contract to which he is a party, although he is not a party 
to the agreement which results in the remission.* It has accordingly been 
held that when an agreement has been made between the parties after the 
breach of a contract, it may be properly enforced under this section wheldier 
such agreement be without consideration or not, it is hardly necessary to invoke 
the aid of S. 62.’* Therefore, the view” that a bare agreement to take less 
than what is due or to extend the time for payment is void without considera- 
tion is no longer tenable. A lessee will be discharged of his liability to pay the 
full amount of rent under a registered lease if the lessor remits a part of the 
rent due although the remission is made under a parol agreement.’* Where the 
Government decides to recover only 40 p.c. of the total liability under a contract 
the decision amounts to remitting a part of the debt and, therefore, the Govern- 
ment cannot recover more than 40 p.c. of the liability.’* But the fact of dis- 
pensation or remission, whether in whole or in part, by the promisee must be 
of an unequivocal character. Thus where defendants sent a cheque for a smaller 
amount with a condition that this sum was being paid in full discharge of the 
total amount due to the plaintiff who cashed the cheque and then intimated 
to the defendants that he did not agree to receive the amount in full discharge 
of the sum due, held, he was not prevented from suing for the balance.’* The 
words of the section are wide enough to cover the case of a conditional release 
when the promisor will be released on the fulfilment of the condition.’* Bemis- 

4 Venkataswami v. Kctilmgam, 49 MLJ 730; Kalurml v. Keeeumal, 114 IC 97; 

as to English law see Boyd v. Hind, 26 LJ Ex 164. 

6 Peare Led v. Diwan, 28 ALJ 777, 785. 

6 Nelton & Sons v. Neleon Line, 1908 AC 108: (1904-07) All ER Rc» 244. 

7 28 B 66; Mn On v. Chettyer, 1986 R 188. 

8 Chunna Mai v. Moot Ckand, 66 lA 164, 160; Jitendra v. Bamerjee, 1948 C 181; 
A, K. Chattymr v. A. K. Firm, 1989 B 84 

9 A. Chettyevr v. A. Firm, 1938 Rang 660. 

10 Kalvmal v. Keeeumal, 114 IC 97. 

11 See Maung Pu v. Po, 6 Rang 191; ilfa On v. Chettyar, 1936 R 188; 1989 R 84. 

12 KarampaUi v. Thekku, 26 M 195. 

18 Hart Ckvmd v. State of Punjain, AIR 1978 BC 881. 

14 Baedee v. BUeukk, 44 A 718; Day v. Me. Lea, 22 QBD 6:(0. 
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akm ot a part of a claim aod acceptance of satisfactioD of ttie bfdance in a 
dlffm’ent manner operate aa a discharge of liability for toeaeh of a contract. 
Under the English law the somewhat similar plea of accord and satisfactiim by 
parol has been held to be pleadable.' ” As has been said, accord and satisfaction 
is the purchase of a release from an obligation, whether arising under contract 
or tort, by means of any valuable consideration, not being the actual perform- 
ance of the contract itself. The accord is the agreement by which tfie obliga- 
tion is discharged. The satisfaction is the consideration which makes the agree- 
ment operative.'’ 

4. Extension of time. — The section was drafted with the definite object 
of making an alteration in the law from that which prevailed in England. 
The section enables a defendant to plead that although the grant of an exten- 
sion of time is not supported by any consideration, it is nevertheless a binding 
extension of time and prevents any action being taken within the extended 
time.'* The section empowers a promisee to extend the time for the perfomi- 
ance of the promise. It cannot be invoked to support an extension of time 
the promisee for his benefit but the concession must be advantageous to tl^e 
promisor.'® A promise by a mortgagee on the day previous to the sale of the 
mortgaged property to postpone the sale is not an agreement granting an exten- 
sion of time for tiie performance of the mortgagor’s promise but is an agreement 
to refrain from exercising a right; therefore, the section has no application to 
such a case.*® An oral agreement to forgo interest under a mortgage can be 
enforced if the mortgagor has actually paid up the principal money at the 
stipulated time and obtained a discharge in full of the mortgage debt.' Where 
the parties agreed to extend the time for the performance of the contract but 
no particular period for extension was fixed, the contract must be performed 
within a reasonable time.® A party may extend the time of delivery beyond 
the due date by conduct.* By the mere extension of time for performance of 
a contract, the contract does not necessarily become a new contract, but the 
promisee gets certain rights under the section. It is a case of voluntary 
forbearance and not substitution. But when a new term is introduced in a 
contract a new contract may be said to have resulted therefrom.* Where time 
is given for the performance of a contract, limitation does not begin to run 


16 Kalumal v. Ktammal, 114 IG 97. 

17 British Rus^n Gazette v. Associated Newspapers, (1933)2 KB 617, 643-4: (1933) 
All EB Rep 320; New S. Bank v. Prohodh, 1942 C 87. 
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ttntli tii4 expiration of tlie extcoided period, at any rate as to items not then 
hatred.* 

It would not be open to the promisee by his unilateral act to extend the 
time for performance of his own accord for his own benefit. The agreement to 
extend may be proved by oral evidmice, or by evidence of conduct. Forbearance 
on the part of the buyer to make a demand for the delivery of goods on the 
due date as fixed in the original contract may conceivably be relevant on the 
question of the intention of the buyer to accept the seller’s proposal to extend 
time. The question of extension of time would naturally be a question of fact 
in each case to be determined in the light of evidence adduced by the parties.* 

64. Consequences of rescission of voidable contract.— When 
a person at whose option a contract is voidable rescinds it, the 
other party thereto need not perform any promise therein con- 
tained in which he is the promisor. The party rescinding a 
voidable contract shall, if he has received any benefit thereunder 
from another party to such contract, restore such benefit, so far 
as may be, to the person from whom it was received. 

1. The section. — A voidable contract being, according to the definition 
given in S. 2 (t) , enforceable at the option of one of the parties, he may, if he 
likes, enforce it (see S. 19), or rescind it, i.e., disaffirm the contract and give 
notice of the fact (S. 66) to the other party who is thereafter absolved from 
all liability. The section requires a party rescinding a voidable contract to 
restore such benefit as he may have received from the other party and not 
to make any compensation as is required by the next section. It is already 
provided in S. 19-A that on rescinding a (voidable) contract induced by undue 
influence a party may be put “upon such terms and conditions as to the court 
may seem just.” For the application of the rule to contracts of service, see 
S. 39 note. It has been pointed out that when the section speaks of a contract, 
prima facie, it refers to such contracts as are spoken of as voidable in S. 19 
or 19-A,'’^ or to such contracts as themselves in terms give an option to avoid 
to one of the parties; however, the decisions seem to be the other way and 
contracts becoming voidable under Ss. 89, 53 and 55 may be included under 
this section.* If the contract is not mutually enforceable, it is a voidable 
contract, i.e., it may be avoided as soon as the person who has a right to avoid 
it discovers that the cause of action for so doing has occurred. Non>mutaality 
means that one party to a bargain shidl not be held bound to it when he cannot 
enforce it against the other.* Sections 64 and 65 do not refer by the words 
^nefit', and 'advantage’ to any question of ‘profit’, nor does it matter what 


6 Shrinivash v. Raghvnath, 4 Bom LR 50. 

6 Kethmlal v. Ldlbhai, AIR 1958 SC 512. 515. 

7 JSrcitmo DuU v. Dharmodiu, 26 C 381, 

8 Nateea v. Appavu, 38 M 178, 186; Suhba v. Devu, 18 M 126; BaUabhdae v. 
Pmkaji, 88 IC 915; MehanmAd v. Altaf, 69 IC 789. 

9 Wffyim. T. Dmn, 84 Ch D 569. 
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tibft; psirty receivings iHie roon^ vo&y have done with it.^ The case in, which 
a fdaintiff may sue to rescind an unlawful contract seems to be limited by 
S. 35 (b) of the Specific Relief Act. Where the parties are in pari deUeto the 
section has no application.^^ But a contrary view has been taken in 
G* G. Chettiar v. N. G. Gowder,^^ where it has been held that where vwdor 
and vendee both are at fault and each commits breach of contract, neither party 
being entitled to claim damages from the other, the vendee is entitled to return 
of his money. The consequence of rescinding a contract voidable at the option 
of the person who does so is the release of the opposite party from his obliga- 
tions under the contract.^ Under a contract of hire-purchase of a car, a cheque 
was paid in part payment of the price, shortly after the hirer intimated that 
the car was defective, the owner seized the car, he could recover neither under 
the contract nor on the cheque.’* 

2. Contracts of minors and their guardians. — It has been pointed tout 
that the terms “person” and “party” are interchangeable terms. The term 
‘person* in this section means such a person as is competent to contract, i.e., one 
who is of the age of majority according to the law to which he is subject. J^n 
infant’s contract is void. Such a contract, therefore, is not any such voidable 
contract as is dealt with in this section. Neither S. 64 and S. 65 applies to 
contracts of minors.’® But Ss. 38 and 51 of the Specific Relief Act give a 
discretion to the court to order a refund of money or award any compensation 
which justice may require in a case where an infant rescinds- a contract under 
which he has received a benefit’® 

But where a guardian duly appointed under the Guardians and Wards Act, 
8 of 1890, without obtaining the sanction of the court, executes a mortgage of 
property belonging to a minor in order to discharge debts due to the estate, 
the mortgage is not void but voidable only. The minor if he desires to set 
aside the contract is entitled to do so, but only on condition that he shall restore 
any benefit which he has received thereunder to the person from whom it was 
received,’’’ but the rule does not apply if the minor be not mentioned in the 
document and be a person whose rights the guardian “was doing eversrthing 
in his power to injure”.’® A sale of a minor's property by the step-mother is 
not voidable but void, therefore Ss. 64 and 65 do not apply.’® A voidable 


10 MnraU v. 7. Film Co.. 1943 PC 84. 

11 famaraoherri v. Maranat, 3 M 216. 

12 AIR 1972 Mad 36. 
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14 C. C. Bank v. Mohammad, 1983 L 470. 

16 Dattaram v. Vinayak, 28 B 181, 190; Chinnaswami v. Krishnaswami, 36 MLJ 652; 
Ajudhia v. Chamdan, 1937 All 860 FB. 

16 Srohmoi Dutt v. Dkarmodas, 26 C 381, 289, on app. Mohori Bibee v. Dharamodas, 
SO lA 114, fold in Kamta Prasad v. Sheo Gopal, 26 A 342 and in Kanhai Lai v. 
Babu Ram, 8 ALJ 1058; MotUal v. Maneklal, 46 B 226. See n. 4. 

17 Sinaya v. MunisamU, 22 M 289, reftng to Shurrut v. Rajkiasen, 15 BLR 350; 
Girraj v. Kan Hamid, 9 A 340; Raj LaJchi v. Debendra, 24 C 688, fold In Wajpal 
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trAHsactioii ntay be repudiated by an act or oemission of a minor d^xia^ minority 
by wln<di he intended to communicate the repudiation, or by suit.^ See. 
S. 11 note. 

3. Beetmratiott of B^efit.— A party who has received a benefit under 
a voidable or void contract is bound to restore it or make it good.^ The section, 
of course, cannot mean that a person rescinding a contract must restore all 
that he has received under it irrespective of what he has given under it. He 
should be made to restore any balance of advantages received under the contract 
which can be clearly separated oif from the advantage for which consideration 
has been given by him.^ When a transfer is set aside under S. 53, T. P. Act, 
the transferor is bound to restore to the transferee tiie price he has received.^ 
Contracts very often contain stipulations of forfeiture of a certain sum of 
money. Such a clause is good and enforceable. The section has no application 
to such a case.* Ordinarily the benefit which a party receives when he sells 
property is the price or the consideration money which the vendee pays. Thus, 
where a guardian sells his ward’s property for purposes not binding on the 
ward and invests the sale proceeds in the purchase of other lands, the lands 
so purchased do not constitute ’’the benefit" within the meaning of the section.^ 
The obligation under the section to restore the advantage received under an 
agreement is not confined to the parties to the agreement but extends to any 
person who may have received that advantage.^ But this statement of the 
rule is not of indefinite application, because it has been laid down by the Privy 
CounciP that it cannot be postulated that every person who has received an 
advantage from some transaction is under an obligation to reimburse another 
who has been put to loss or expense in this connection. The decision in Ammani 
AmmcU v. Ramaswami^ indicates the limitations to which a claim for re- 
imbursement in similar circumstances must be held to be subject. It is not 
enough that the work should result in benefit to the defendant, but he must 
have been in a position after the execution of the work to exercise the option 
whether to avail himself of the benefit.^ 

The section has nothing to do with a charge. Where pursuant to a contract 
for the purchase of certain property a plaintiff pays off certain encumbrances 
on it, then the agreement falls through, he is not entitled to a charge on this 
property, he can only claim a refund of the amount paid towards encumbrances. 
The plaintiff would be entitled to a charge, if at all, on considerations of 
equity either by the principle of subrogation or on such similar principle.^* 

20 Joffodamba v. Anadi, 1938 P. 387. 

1 Chitturi v. Boddu, 28 IC 57; Ailee v. Baekhoiae, 7 LJ Ex 234: 160 £R 1298. 

2 Mohammad v. Altaf, 69 IC 789. 

3 Paraahntm v. Sadaaheo, 1936 N 268. 

4 Natega v. Appavu, 38 M 178, 188, 190. 

6 Chhmatwamd v. Knahnaavoamd, 35 MU 652; Zinda v. Roahnai, AIR 1928 Lah 
250; Ramdm v. Mamaram, 61 A 1027; see Beehu v. Bhabhuti, 52 A 831. 
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7 Sam TvKul v. Biteawar, 2 lA 181. 

8 87 MU 118. 

9 iMkahmamm v. AmmtehaSm, 1982 M 151. 

10 Pmttammal ▼. PiahadtHavem, 58 MU 88, see authoritiee refd to. 
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Wlnen a si^e or mortgage, ^hich a minor seeks to avoid on coming of i^^e, vma 
made by someone who was /octe entitled to bind a minor, he is bound 

to refund the purchase money when his estate has benefited by it or to hold 
the property charged with the amount Where the motiier as the natural 
guardian of a minor sells the land belonging to the minor and with the money 
received from the vendee purchases another land for the minor, and the minor 
on attaining majority files a suit against the vendee and his mother for the 
possession of the land sold the vendee can claim only the money paid as 
consideration but not the land purchased with at that consideration for the 
minor. A deposit is a guarantee for the performance of a contract. Where 
the contract goes off by the default of the purchaser, the vendor is entitled 
to retain the deposit, provided there be such acts on the part of the purchaser as 
would make his conduct amount to a repudiation on his part of the contract.^^ 
The implied terms of a deposit are “that in the event of the contract being 
performed it shall be brought into account, but if the contract is not i)erfor^ed 
by the payer it shall remain the property of the payee”, i.e., it serves \two 
purposes; if the purchase is carried out it goes against the purchase money, 
but its primary purpose is that it is a guarantee that the purchaser meens 
business.^*'* Sec. 64 cannot be invoked when earnest money is forfeited.** fiut 
where part of the price has been paid otherwise than a.s a deposit, and there is ho 
question of damages, the buyer may be entitled to recover the part of the price 
paid.*'* Where an agreement for the purchase of a house gives the plaintiff 
an option of withdrawing, if not satisfied, the plaintiff is entitled to recover 
his earnest money but not damages when he avails himself of the option.** 


4. When rescission possible. — As a general rule, a party claiming the 
right to rescind a transaction, and thereby to undo it, will be allowed to do 
so where the court can put the parties in the same situation as they were 
in before.* » Relief by way of restitution in integrum can only be had where 
the party seeking it is able to put those against whom it is asked in the same 
situation in which they stood when the contract was entered into. Delay and 
change of circumstances may prevent a party from claiming this relief.*® 
Where a party disputing the quality of goods supplied uses a portion larger 
than usual for testing it, then sells a part, he adopts the contract; he caimot 
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16 Soper v. Arnold, 14 AC 429. 
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raneiitd it recover the price.^ A eontraet cannot be rescinded on the 
j^uiuls of breach of warranty except where there was an original agreement 
that the party should be at liberty to rescind in such a case. One party alone 
CMindt, by his own act, rescind the contract.^! A party can claim rescission of 
an executed contract on account of fraud but not on account of innocent mis- 
representation, unless thm'e be such a complete difference between what was 
supposed to be and what was taken as to constitute a failure of consideration.* 
Where property sold was not substantially different from that agreed to be 
sold, rescission cannot be allowed, even if the sale be subject to annulment for 
error.* A person cannot rescind a part of a contract, it must be rescinded in 
toto if at all. A party cannot claim a rescission of a contract unless he can 
return the article in the same state in which it was at the time of making 
the contract.® A contract voidable for fraud cannot be avoided when the other 
party cannot be restored to his status quo, for a contract cannot be rescinded in 
part and stands good for the residue. If it cannot be rescinded in toto it cannot 
be rescinded at all; but the party complaining of the non-performance or the 
fraud must resort to an action for damages.® A party on rescinding a contract is 
bound to restore the advantage he has received, for he cannot resume the pro- 
perty he has parted with and at the same time keep the money or other 
advantage which he has received.’ The word rescind implies an express un- 
equivocal cancellation of the contract.® 

Where money was lent to a person who, the lender knew, was an infant, the 
Privy Council set aside the mortgage without requiring the infant to restore 
the benefit received.® Where property belonging to a minor is alienated by a 
person who is disqualified from acting on behalf of the minor, e.g., the mother 
of a Muhammadan infant, the minor can ignore it as a nullity and no liability 
to refund the consideration can be imposed upon him as a condition to his 
recovery of the property.’* In case of a sale of joint family property if it be 
proved that the consideration money was carried to the assets of the joint 
estate and that the minor obtained the benefit of his share, he cannot recover his 
share of the property without refunding his share of the purchase money.” 
Money lent under a mistake of fact may be recovered.’* 

There are three classes of cases where the question of repudiation has to 
be considered: (1) Where there is an executory contract, the defendant will bo 
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fiEEEDerated if be can make out that he has not i^rmed the contract, Init that 
•nKtum he had notice of fraud, etc., he disclaimed or repudiated it; (2) where the 
contract has been executed, where chattel or chose in action or land has been 
iteansferred, or conveyed, there the defendant must prove that there has bewa a 
•restitutio in integrum as far as possible; and (8) the case of shares, in which 
case defendant must prove that he has taken steps within a reasonable time after 
the discovery of the fraud to have his name removed from the register.^* 

65. Obligation of person who has received advantage under 
void agreement or contract that becomes void- — ^When an agree- 
ment is discovered to be void, or when a contract becomes void, 
any person who has received any advantage under such agree- 
ment or contract is bound to restore it, or to make compensation 
for it, to the person from whom he received it. 

Illvetrations 

(o) A pays B 1,000 rupees in consideration of B's promising to marry C, 4j’s 
daughter. C is dead at the time of the promise. The agreement is void, but B mui^t 
repay A the 1,000 rupees. \ 

(b) A contracts with B to deliver to him 250 maunds of rice before the 1st 
of May. A delivers 130 maunds only before that day, and none after. B retains the 
180 maunds after the first day of May. He is bound to pay A for them. 

(o) A, a singer, contracts with B, the manager of a theatre, to sing at his 
theatre for two nights every week during the next two months, and B engages to 
pay her a hundred rupees for each night’s performance. On the sixth night, A 
wilfully absents herself from the theatre, and B, in consequence, rescinds the con- 
tract. B must pay A for the five nights on which she had sung. 

(d) A contracts to sing for H at a concert for 1,000 rupees, which are paid 
in advance. A is too ill to sing. A is not bound to make compensation to B for the 
loss of the profits which B would have made if A had been able to sing, but must 
refund to B the 1,000 rupees paid in advance. 

I. The section. — The section embodies a well-known rule of equity 
The section provides for restitution of or compensation for any advantage 
received under an agreement in two cases, (1) where an agreement is dis- 
covered to be void, and (2) where a contract becomes void. A contract being 
or becoming void is something different from a contract abandoned. Thus, 
where a contractor leaves the work unfinished, thereupon the other party com- 
pletes it, the contractor cannot recover for the work done on quantum meruit 
basis, in the absence of evidence of a fresh contract to pay for the same.^*^ The 
principle of quantum meruit applies where for some technical reason an agree- 
ment is inwilid.'^ The implied obligation to pay is an obligation imposed by 

13 , First National Reinauranee v. Greenfield, <1921)2 KB 880. 266. 

,14. Punjab Govt. v. Baijnath. 1945 L 164. 
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,1943 N 292. 

Ilf Aymr V. Ois*. Board,. 1941 M 887; Hidsbrny, 4th ed> Vol 9 Para 692. 
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law, not by lofarenea at tact, arising from tiie p^ormanee^ and acceptance 
of services. So a parly is entitled to rely on a quaniwm meruit, although the 
agre^ent is unenforceaUe.^^ Where there is an exprms contract nothing can 
be claimed on the basis of ^piantum. meruit.^^ Neither this section nor S. 64 
aid>lies to a case in which there is a stipulation that by reason of a breach of 
warranty by one of the parties to the contract, the other party shall be dis> 
charged from the performance of his part of the contract. Thus where a con- 
tract of insurance is declared to be void, because the insured made a false 
statement as to his age, the insurance company is not bound to restore the 
premium paid by the insured during his lifetime.^^ In a suit under this 
section a party seeks to be placed in the position in which he would have been 
if no agreement had been entered into.^ The section applies to cases that fall 
within the ambit of S. 66, but the principle of it should apply to all cases of 
frustration.^ A plaintiff cannot be said to have received an advantage when 
he has applied the sum received from the defendant, or has made himself 
liable, to meet losses arising from the carrying out of the defendant’s instruc- 
tions.^ The section applies to payments made under valid agreements and not 
under void ones. The advantage sought to be recovered must have been received 
before the contract becomes void or the agreement is discovered to be void. 
The line is drawn at the time the agreement is discovered to be void or when 
the contract becomes void.* The relief contemplated by the section as also by 
Art 96 of the Limitation Act is that the party prejudiced by the mistake 
should be relieved from the consequences thereof. But where the loss arises 
not by reason of the mistake, but by reason of laches even after the discovery 
of the mistake, no compensation can be recovered.^ Provisions of the section 
do not apply to a contract the right to enforce specific performance of which 
has become barred.* Where a lease is void, the lessor having no right to make 
the grant, the lessee is entitled to the return of the money paid to the lessor.* 
Where by an agreement the trustees of a temple in consideration of an advance 
of money granted to the plaintiff a lease of the right to manage the temple 
lands, held, the plaintiff would be entitled to recover the advance from the 
trustees.'^ The section applies when a contract is entered into by a person 
competent to contract but incompetent to transfer the property he purports to 
transfer.* It has also been said that the section has no application to a case 
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wIittBo tlusTe could have been no con^act.^ *‘The question whether a contract 
is void or voidable presupposes the existence of a contract within &e meaning 
of the Act and cannot arise in the case of an infant.” So the section has no 
ai^lication to a contract by a person disqualified from entering into a contract 
by law.^® A i>arty who enjoys the benefit of a contract cannot, when the right 
to get either rescission or reformation is barred, plead that he is not bound 
by one of its terms. The cases in which a party to a contract has been held 
not to be bound by it without setting aside the contract are cases where the 
contracts are void in toto.*^ The section has no application to the case of a loan 
to a minor, ^ or to a contract purported to be entered into on behalf of a minor,^* 
or to contracts deliberately entered into by parties knowing them to be void,’^ 
or to a contract which is only voidable at the option of one of the parties, e.g., 
in case of fraudulent preference. S. 64 applies to voidable contracts but pro- 
vides for repayment only by the person at whose option the contract is rescind- 
ed.“ The section may in conceivable cases cover agreements which are w^id 
<16 initio but not when they are known to be so or are of a fraudulent naturi^* 
A party knowingly entering into a voidable contract cannot avail himself of ine 
remedy under this section.^’ Where an insurance policy is vitiated by the 
suppression of material facts, the policyholder has no right to claim for ‘h 
refund of the money paid as premium after the contract has been rescinded; 
An action for money had and received does not lie, and secs. 64 and 66 of the 
Contract Act has no application.** The question of compensation can only arise 
when the advantage received can be restored. Interest on money under a void 
contract would only be payable after the advantage has been refused to be 
restored.^® The words compensation for an advantage seem to be a contradic- 
tion in terms. This must mean valuing or qualifying the advantage retained. 
War rendering performance of a contract impossible, each party becomes bound 
to restore to the other the advantage he has received under it.*® This section is 
not confined in its operation to agreements but applies to transfer as well. 
Where relief is not claimed under the section in the court below, it cannot be 
obtained in the appellate court but a separate suit it maintainable.* 
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2, BeeoaMfif ira4d.-~-Tlie section lays down a proposition ipucfa wider than 
anything to be found in Bnglish law.^ In England, if a contract provides vai 
expre^ condition under which money can be recover<Mi from the defendant, the 
plaintiff will be prohibited by the rules of interpretaticm from imposing an addi- 
tional condition which the parties had not chosen to provide in the contract. 
Here, however, the law is different. Thus, where the interest of a judgment- 
debtor was sold in execution of a decree, but before confirmation of the sale, 
he sold the property privately to the plaintiff in the event of the sale not being 
confirmed, with a condition that if the purchaser failed to get possession of 
the property he would be entitled to recover the amount paid by him with 
interest, on confirmation of the execution sale, a contingency not provided for, 
the purchaser under the private sale was held entitled to recover the amount.^ 
The words ‘when a contract becomes void’ cover the case of a voidable contract 
which has been avoided. When the plaintiff elects to rescind a voidable con- 
tract, the defendant is bound to hold any advantage he has gained from the 
contract for the benefit of the plaintiff. “A party exercising his option to 
rescind is entitled to be restored as far as possible to his former iMsition”* 
According to the dictum of the Privy Council in the above case, the section is 
not limited to those cases only in which the contract became void at a later stage 
by the occurrence of an unexpected event, but includes in its purview cases in 
which a contract is voidable at the instance of a particular person and has in 
fact been avoided, “The notion which has so long prevailed (about the universal 
applicability of the rule of caveat emptor) will now pass away, and no further 
impediment will be placed in the way of a buyer recovering back money which 
he has parted with upon a consideration which has failed.” In England the 
doctrine of caveat emptor is not applied with the same strictness as was Uie 
case formerly Where a contract with a 'publisher was not void at the outset, 
but its performance became subsequently impossible owing to the forfeiture 
of the copies published, which could not have been foreseen, the section was 
held not to have any application, so the loss lay where it had fallen; therefore, 
the money advanced could not be recovered.® A purchaser of land in an Indian 
State failing to obtain possession mccept on a condition, which he refuses to 
comply with, is entitled to the refund of the purchase money with interest.'f 
Where under a contract of the year 1946 a company agreed to pay royalty to 
the Ruler of the Native State of Kotah for monopoly rights granted to it for 
quarrying stone in a specified area and also for exemption from payment of 
income-tax, no specific amount being payable for such exemption, and thereafter 
the Finance Act was extended to Kotah on its formation as a Part B State 
under the Constitution, the clause exempting the company from income-tax 

2 See Motley v. AUonhormgh, 18 LJ Ex 148: (184S-60) All ER Rep 104S. 

3 Mahahir v. Ganga, 42 A 7. 

4 Saigvr v. Har Narain, 62 MLJ 451 PC: Kerr on Fraud cited; Laehmi v. Laehmir 
107 IC 86. 

6 tAibk V. Jtrnnun, 16 Lah 751, the English law differs from the Indian law. 

6 Devi T. Babd. 51 IC 412. 

7 Qajadhar v. Dayartm, 162 IC 644; Leeman v. Lloyd, 14 UQB 165 
Jokneon v. Qoeiett, 27 UCP 122. 
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l90^»ie illegal by reason of tbe Finance Act, and as this clavtse was not severable 
^he entire' contract became void with the result that each party became liable 
to compensate the other party to the extent of the benefit received from the 
latter.** Where the plaintiff had taken a lease of a shop from the defwdants 
and had paid the lease money in advance, but the shop caught fire and was 
burnt, the contract became void, so the plaintiff was entitled to a refund of the 
portion of the lease money representing the unexpired period of the lease.** A 
contract becomes void when it ceases to be enforceable by reason of some 
substantive law.^** In a Kerala case a direction for the refund of the earnest 
money was made under the following circumstances. An agreement was entered 
into by the defendant on his own behalf as well as on behalf of his minor 
sisters as their guardian though the father was alive. Rs. 1,500 was paid by the 
plaintiffs by way of earnest money. Under the Hindu Minority and Guardianship 
Act, 1956, the shares of the minor sisters were not alienable without the per- 
mission of the court, and the defendant not being the natural guardian of tike 
minors was not entitled to get such permission. Hence it was not possible fcff 
the defendant to perform the contract to sell. Held that the plaintiffs were 
entitled to get back the earnest money from the defendant.^* The correctness 
of this decision is open to doubt. Where the Ruler of an Indian State before'^ 
merger granted to a transport company a licence for monopoly service within 
the State, which became void after merger on the introduction of the Motor 
Vehicles Act, the successor Government is bound to restore the benefit received 
by the Ruler for granting the monopoly right.^“ 

8. Discovered to be void. — A conflict of decisions had arisen over the 
interpretation of the expression “discovered to be void.” The question that 
was raised was whether it included cases of agreements which were void 
ob imtio. On the one hand, it was iKjinted out that the section contemplated 
a ease of an agreement being void ab initio, because it was difficult to imagine 
how an agreement could be discovered to be void unless it was void from the 
beginning.*^ On the contrary, it was held in other cases that the section “does 
not apply where the object of the agreement was illegal to the knowledge of 
both parties at the time it was made”,^* because in such a case, there never 
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State v. Sundi Eleetrie Supply Co., AIR 1970 Raj 36, 47. 

GvMehand v. Fulbai, 33 B 411, 416; Khuskal v. LaJbhan, 110 IC 361; Sukhdeo 
r. Ka^i, 90 IC 840; Hira v. Jowala, 27 IC 1008; Arunaehdla v. S. Municipal 
Cornea, 68 M 66; Jone Bin v. Mtmuel, 14 R 697; Sadhu v. Jkaman, 1937 211. 
Na^ Khan y. Sewak Koeri, 16 CWN 408; Dayabhai v. Lakhmiehmd, 9 B 368; 
Sibheore v. Manik, 21 CU 618; Prahu Mol v. Bahu Ram. 89 IC 684; Rtm Partap 
V. Baim. 18 IC 9; Badbc v. Sheoehand, 67 IC 867; Changa Mai v. Shoe Ptaaad 42 
A 449; Mir Mahomed v. Khuhomal, 21 IC 617; Bhure v. Sheogopal, 64 IC 794; 

^ BAojro; v. DiOeala, 57 IC 680; Maamg Kyi v. Kyew, 
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liaviiig be^ ftny ombract, the agreenent tcouM not be said to^ have been <tie- 
eoveredi to be void, it was known to be void when the contract was made.^ 
The conflict may now be regarded as set at rest by the ruling of tli« 
Privy Council in Hamath Kuar v. indor Bahadur , which lays down that an 
agreement discovered to be void is one discovered to be not enforceable by law 
and, on the language of the section, would include an agreement that was void 
in that sense from its inception as distinct from a contract that becomes void.^*^ 
Where a deed of sale fails for want of title in the vendor, the vendee is entitled 
to recover under sec. 65.^^ The presumption is that the parties know the law and 
thus are aware of the illegality of the contract at the time it is entered into; 
any allegation as to the subsequent discovery of the illegality must be strictly 
proved.’® Where agreements were subsequently discovered to be void the 
defendants would be liable to repay under this section.®® Thus, a lease in excess 
of the period allowed by law is void for the period in excess; the lessor will 
be entitled to get back possession on the lease becoming void on making com- 
pensation to the lessee. The agreement of course is not illegal in such a case.^ 
A contract which is not in accordance with statutory requirements is no contract 
at all, therefore cannot be said to have been discovered to be void under the 
sectiton.® Sec. 65 makes a distinction between an agreement and a contract. 
The earlier part speaking of an agreement being discovered to be void means 
that the agreement is not enforceable. It means that it was void. The second 
part of the section refers to a contract becoming void. In both the cases any 
person who has received any advantage is bound to restore such advantage. 
But where at the time w'hen the agreement is entered into both the parties 
knew that it was not lawful there was no contract but only an agreement and 
it is not a case where it is discovered to be void subsequently. Nor is it a 
case of the contract becoming void due to subsequent happenings. Therefore, 
sec. 66 does not apply. Thus where a mining lease in favour of a person is 
to his knowledge contrary to Mines and Minerals Act, he is not entitled to claim 


16 Mohori Bibee v. Dharmodas, 30 lA 114; MotUal v. Maneklal, 45 B 226 PC (case dl 
minors); Punjabhai y. Bhagwandaa, 63 B 309; Jugal v. Chedda, 1 AU 43; 
Monosaek v. Shapurji, 10 Bom LR 1004; Ramdin v. Mtthammad, 3 AU 686; 
Rudragowda v. Ganagowda, 39 Bom LR 1124; Nathubai v. Wailaji, 169 IC 675: 
but see Gokuldaa v. GuUibrao, 89 IC 143. 

16 SO lA (76), see the lengthy discussion in Jone Bin v. Manuel, 14 R 597. 

17 Annada v. Gour, SO I A 289; cf. Bat Demdi v. Vmedbhai, 40 B 614; GopUal v. 
Pandwang, 92 IC 640; Javerbhai v. Gordhan, 39 B 858, distgd in Parahettam v. 
Chhatraaangji, 41 B 546; Bhola v. Kuar, 162 IC 362; Appcmi>ami v. Naragana, 
54 M 112; SadAa v. Awhhirva, 116 IC 497; Ldbh v. Jammu, 161 IC 1 FB fold, in 
Bakahi v. Baehan, 165 IC 722; Jone Bin v. Manuel, 164 IC 622; Diatriet Couneil 
V. Anna, 1941 N 273; GhuXam v. Nurali, 1985 L 401; DUip v. Jagat, 1938 L 72, 

18 Hamath v. Indar. 60 lA 75. 

19 Shambhoa y.. Dhaneahar, 101 IC 266; Annada v. Gaur, 60 lA 239. 

20 Gmga v. Ram, 43 IC 266; Ram Nath v. Damodar, 80 IC 866. 

1 Amur v. Hitnmdt, 167 IC 787. 

2 Anandrao v. Tukaram, 46 IC 826; Batteraby v. De Cruz, 68 C 31, 40; see MukieipaJ 
Carp, of Bombay v. Sooretary af State, 68 B 660; but see Madura MiadeSpaHty v. 

161 IC 46. 
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Tiei^Ad oi tt(e sum paid under the lease.® A corporatton receiving any advantage 
tmder an agreement discovered to be void is bound to restoin it;* The court 
is not bound *'to award compensation in all cases as a matter of course where 
tile document is found to be void in consequence of the Bhagadari Act”.® The 
case is also different where property is bought subject to encumbrances. Here 
the purchaser takes the property subject to encumbrances; if they turn to be 
invalid, the vendor has nothing to complain of, the purchaser is entitled to the 
benefit.® 

4. Illustrations. — By way of illustration certain decisions are cited 
below, but in each case where the section has been held not to apply one should 
be careful to note whether the Privy Council decision referred to above has 
been considered or not. On a landlord setting aside a mortgage of an occupancy 
holding, the mortgagee is not entitled to sue for the recovery of the mortgage 
money.'' When a vendor’s title to land is bad he is liable to return the purchajse 
money to the vendee.® An auction purchaser who has paid the full price clan 
bring a suit to recover the money on being dispossessed of the property by 
a successful claimant. Such a suit is one for the recovery of money had an^ 
received on a total failure of consideration and is based on the notion of 
fictitious promise to pay,® so it does not, strictly speaking, come under this 
section. Where both parties contracted on the basis that certain stones were 
emeralds, the fundamental error common to both parties as to a matter of fact 
essential to the agreement rendered it void (S. 20) and the buyer was entitled 
to have his money back.'® In the absence of an express agreement in a mortgage 
deed a personal covenant to pay cannot be implied, even if the deed turn out 
to be ineffective. If the deed be not registered the section has no application.” 
The section has been held not to apply to the case of the transfer of an ex- 
proprietary interest in the sir land.'® This section does not apply to the case 
of transfer of land by an agriculturist to a non-agriculturist, as the alienation 
does not become void under the Punjab Alienation of Land Act.'® On a contract 
of charterparty becoming impossible of performance by reason of the vessel 
being stranded on the way to load the cargo, the voyage not being per- 
formed, the freight paid in advance is recoverable.'* Purchase price is 


8 Kuju CoUieries v. Jharkhand Mines, AIB 1974 SC 1892. 

4 Arunaehala v. SrivUH, 1934 M 480. 

6 Haribhai v. Nathuhhm, 38 B 249, cited in Zaverchand v. Jeeang, 33 Bom LR 499. 

6 Itzatutmiam v. Pratap, 31 A 583. 

7 labh V. Jammm, 134 IC 1116 but see Ba^u v. Seoehand, 67 IC 867. 

8 Zaimib v. Abmm, 1934 P 280; Saraswatibai y. Ganeeh, 1960 Nag 229. 

9 Atadvilah v. Karam, 4 Lsh 364, fold in Mehr Chand v. MUkhi, 18 Lsh 618; 
Ealsbury. 4th ed., Vol 9, Para 667-671. 

m Fateh V. Laehhtni, 67 IC 481; Rani Kunwar v. Mahhub, 28 AU 827. 

Bkoraj v. DuJeala, 67 IC 680; per contra Ganga v. Ram, 43 1C 266; FaJdra v. 
Kabbu. 29 IC 761. 

12 . JJepan v. Ram, 7 ALJ 330; see Tamaraeherri y. Mara/nat, 8 M 216. 

Ig MM V, BvJeum, 1939 L 80. 

14;. v. BoCoAm, 48 MLJ 418. But "advanee freight” is payment made for 

to carry and is not reeoverahle, SmiUi v. IVmcm, (1891)1 QB 42., 
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wbffiti tiie purchase falls through owing to the claims, of the vendor’s 
creditors.^ Where the plaintiff had taken a shop but the building was burnt 
4lown by fire, he was held entitled to a refund of the porticm of the lease money 
represmiting the unexpired period.^^ The section does not apply to the case 
of money spent in payment of business debts of minors.^^ 

5. Illegal contract8.->-A distinction has been drawn between cases where 
an illegal purpose has been carried out and where it has not been carried out. 
No man can set up his own fraud as a defence any more than as a cause of 
action.^^ An exception is engrafted on this rule by allowing a loom penitenUx 
to one or both of the parties in consideration of the fact that the illegal purpose 
of the contract has not been fulfilled. But when the illegal purpose has been 
partly fulfilled, no relief is given.^^ When an agreement is illegal, money due 
under it cannot be recovered by a change in the form of action based on another 
agreement which is connected with it.®® Under S. 84 of the Indian Trust Act, 
in case of transfer of property, so long as an unlawful or void agreement remains 
unperformed any money paid under it may be recovered back as received to 
the use of the person who has so paid it.^ This section, it has been held, does 
not apply to an agreement for illegal consideration, but the money is recover- 
able under the general principles of English law, namely, that a person whose 
hands have not been tainted by corruption, and who has not committed any 
act which fixes him with having been a party to a fraud, is entitled to get back 
the money or property which he left with another.® Sums paid under marriage 
brocage contracts may be recovered if the marriage has not taken place.® “It 
is manifest justice that the defendants should not be allowed to retain the 
money”.* Marriage brocage contracts are of two kinds, only in one of the 
two cases can the benefit received be recovered.® Money deposited as security 
for the performance of a wagering contract may be recovered, if not paid over.® 


16 Parmhram v. Sadmheo, 167 IC 703, 

16 Shmwan v. Sheoratan, 168 IC 358. 

17 VerUcata v. BaUtyo,, 1936 M 696. 

18 Doe d Roberte v. Roberts, 2 B & Aid. 367. 

19 Venkata v. PuUayya, 69 M 998, 1012 FB, see cases refd. to. See below. 

20 KaU V. Mono, 1936 C 748. 

1 Ganffa Ram. v. Baldewa, 194 PR 1882, refd. to in Prabu Mod v. Babu Ram, 89 
IC 684; Hirjee v. Nywn, 84 IC 296; Taylor v. Bowers, 1 QBD 291 : (1874-80) All 
ER Rep 406. 

2 Srinivasa v. Sesha Ayyar, 41 M 197 (marriage brocage contract); Srihakolapur 
V. Gudivada, 34 MU 661, 44 IC 819 (wagering contiact) ; Dvrgesh v. Bhov^ipar 
Banking Carp., 48 CWN 260. 

8 DhoUdas y. FuMiand, 22 B €68. 

4 Ram Chand v. Aitdaita, 10 C 1064, Juggeshwr v..Panek Kowree, 14 WR 164 fold; 
Gtdabehand v. Fvibai, 83 B 411; Srinivasa v. Sesha Ayyar, 41 M 197, 41. IC 788; 
fifetdftN y. Jhaman, 171 IC 1005. 

6 Sonpheda y. Gmmri, 169 IC 901. 

6 Sril^kolapur y. Gudivada, 34 MU 661, but see Chaima Mai y. Sheo Prasad, 42 
A 44^ Dayahkai y. IMtkmiahamd, 9 B 858, 863^ NoffBppa y. ArviiMdiaJam, 47 
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Wlmii a purchase is opposed to the provisions of the Punjah Alienation of X4titd. 
Act, the purchaser may recover the price paid by him to the vendorJ 

Similarly, persons have been allowed to recover property which they have 
assigned away where they intended to defraud creditors who, in fact, were never 
injured. But where the fraudulent or illegal purpose has actually been affected 
by means of the colourable grant, the maxim in pan delicto potior est conditio 
poeaidentis applies. The court will assist no man to obtain advantage of his 
own fraud.B The rule that a person in pari delicto cannot recover applies not 
only where the unlawful agreement has been completely carried out but also 
where it has been substantially carried out.^ The mere intention to effect an 
illegal object does not deprive the assignor of his right to recover the property 
from the assignee who has given no consideration for it.*® Compensation has 
been ordered to be made where a godown was burnt down during the pendency 
of a lease.^ 

The section deals with agreements enforceable by law and with agreemejnts 
not so enforceable. The criterion which causes the court to say that it ’ivill 
or will not assist the parties to recover the money paid under an unlawful 
agreement is not whether they have had a loom penitentm before carr 3 ring 
out the purposes of the fraud, but whether it would be contrary to morality 
and public policy to give the parties, assistance in a court of law, where the 
purpose of the fraud has actually been wholly or partially successfully carried 
out. Where the fraud is a wholly imaginary one, so that the illegality cannot, 
in any sense of the word, be carried out, the parties do not realise the illegality 
and nobody is defrauded except the parties themselves, the plaintiffs will be 
entitled to a refund of their advance.’^ Where the plaintiff bought a house 
benami in the name of the defendant, occupied it ostensibly as a tenant, and 
the defendant obtained an ex parte decree for recovery of possession then the 
plaintiff filed a suit for a declaration of his title, held, he was bound by the 
ex parte decree. “It is laid down generally that a man cannot set up an 
illegal or fraudulent act of his ovm in order to avoid his own deed”.J» An 
order for refund of the consideration money may be made where the alienation 
is declared to be void and the transfer is set aside.’ ^ So also in case of a sale 


7 Bahadur v. Mohammad, 161 IC 172; Quadir v. Hakhn, 139 IC 17. 

8 Petherpemal v. Muniavdi, 36 lA 98, 102; Rangammat v. Vmkatachori, 20 M 828; 
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870; Kammubt v. YUdpani, 1986 M 717 PB. 

9 Muthuraman v. Krishna, 29 M 72. 
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18 Bin v. Manuel, 14 R 697. 
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of «n expectwwy the consideration money will be recovered wheh the alienation 
is set aside.^^ 

,6, Iteglish law.— -The principle of English law referred to above is to 
Idle effect that whoever is a party to an unlawful contract, if he has once paid 
the money stipulated to be paid in pursuance therefor, he shall not have the 
help of the court to fetch it back again. To that general rule there are several 
exceptions: (1) The case of the oppressor and the oppressed, in which case the 
oppressed party may recover the money back from the oppressor; (2) Where 
the illegalities arise from the infringement of a statute intended to protect 
a particular class of persons, e.g., contracts void for usury under the old statute; 
(8) If money is paid or goods delivered for an illegal purpose the person 
who has so paid the money or delivered the goods may recover them back 
before the illegal purpose is carried out'®; or unless the money or goods be 
made over.” A contract to indemnify a surety for bail against his liability 
is contrary to public policy and, therefore, illegal and void. The principle 
applicable to such cases is that where money has actually been paid upon an 
immoral or illegal consideration, fully executed and carried out, it cannot be 
recovered by the person who paid it from the person to whom it was paid; 
but the money may be recovered by the person making the payment if the 
illegal purpose be not effected.'® Where an advance was made to a company 
to give it a fictitious credit, when it enjoyed till the commencement of the 
winding up, it was too late to repudiate the bargain and claim the money.'* 
The true test for determining whether or not the parties are in pari delicto 
is by considering whether the plaintiff can make out his case otherwise than 
through the medium and by the aid of the illegal transaction to which he was 
himself a party,®® Where the parties are in pari delicto, e.g., where a father 
pa 3 ’’s money or gives security to a banker to shield his son from prosecution 
for having delivered to the bank instruments with his father’s name endorsed 
upon them, and the endorsements were forgeries, the agreement giving security 
was void, so the security was ordered to be delivered up.' In the case of an 
agreement to stifle a prosecution, a party, in order to obtain relief, must prove 
pressure or undue influence.® 


16 Hamath v. Indar, 60 lA 69. 

16 Kearlev v. Tkomaon, 24 QBD 742: (1886-90) All ER Rep 1056; CoUine v, BhtnUm, 
1 Sm LC 869, Ed 7: (1668-1774) All ER Rep 38; Petkerpermai v. Mnnwndi, 
36 i A 98. 103; Durgeeh v. Bhawanipur Banking Corpn., 43 CWN 260. As to 
exceptions to the rule see Parkinson v. College of Ambulanoe, (1926)2 KB 1 6: 
(1924) All ER Rep 326, argument of Counsel. 

17 Bhoominathan v. Chari <6 Co., 1944 M 321. 

18 Wilson V. Strttgnell, 7 QBD 468. 

19 Re Great Berlin S. B. Co.. 26 Ch D 616; see also Grant v. Hobbs. (1912)1 Ch 
717, a case under the English Moneylenders Act. 

20 Tavhr v. Chester, LR 4 QB 309: (1861-73) All ER Rep 164. 
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Fmame Ld. v. Welton. (1937)2 KB 389: (1937)2 All BE 667. 

2 Jones v. Merionsthahire,. PB Buildmg Society, (1892)1 (3h 178; (1861-78) All 
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.WltRTO xthontey is paid to another under the influence of a mistake an action 
W0I lie to recover it back; a demand may be necessary in ikose cases in wbicb 
the party receiving may have been ignorant of the mistake. Of course money 
intentionally paid cannot be recovered.® Where, by mistake of law, a sum 
in mccess of what was due to a beneficiary was paid to his trustee in bankruptcy, 
held, the trustee was bound to repay it.* Where a tenant pays rent in ignorance 
of the fact that the landlord’s title has determined, the former is entitled to 
recover back the amount.® A director is bound to refund fees paid to him 
for the period during which he had vacated his oflice.® So also an executor 
who has a right to retain his debt can recover from the assets of the testator 
after he has paid over such assets to the trustee in bankruptcy.^ When a thing 
is of arbitrary value the sum paid in excess of its real value cannot be re- 
covered back but the rule does not apply to the case of an article whose value 
depends upon the quantity of stuff it contains.® If during the continuance/ of 
a lease the property demised be compulsorily acquired by the Government the 
lessee is entitled to obtain from the lessor compensation for the loss sustained py 
him.* But where a contract relates to the manufacture of articles to be fitted 
to a ship, the contract being a contract for one entire job, even though pa3rmenbs 
may have been stipulated to be made from time to time, full performance oif 
the contract having been rendered impossible by the loss of the ship, the 
plaintiff cannot sue for the recovery of the part of the price paid by him, 
because the restoration of status quo was impossible.’* The rule applies “where 
the contract is positive and absolute, and not subject to any condition either 
express or implied’’.” In such a case neither party acquires any right against 
the other’* unless there is a stipulation to the contrary.’® 


7. Contracts with corporations, etc. — ^Under the English law the contract 
of a corporation must be under seal, but where work is done or goods are 
supplied and accepted by a corporation, so that the whole consideration for 
pa3rment is executed, the corporation cannot keep the goods or the benefits and 
refuse to pay.’* The use of a seal is obligatory where it is so enjoined by 


S Jones V. Waring & OiMow, 1926 AC 670, 688: (1926) All EB Rep 36; Townsend 
V. Crowdy, 29 UCP 800; relied on in Norwich V. Fire Insee. v. Price, 1934 AC 
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stf^teAB Siinilarly, it has bew laid down in this country that n^hm a e<m^ract 
with a corporation must be executed in a particular form, but the statutory 
provisi<His regarding the agreement have not been complied with, the agr^tnent 
is invalid and not binding on either party, notwithstanding that there has been 
a part peiformance of the contract.'® In Mahomed v, Commigsioners for the 
Port of Chittagong'^'’ it was held that although the contract sued upon could 
not be enforced because it was in contravention of the provisions of an Act, 
yet the court allowed the corporation to recover quantum meruit for the services 
rendered by them to the defendants.** Similarly, the municipality will be 
bound to render compensation in proportion to the advantage received.*® Where 
a contract with a municipal corporation was not signed by the Commissioners 
and not sealed as required by statute, held, the contract was not binding.*® 
When the statute says that a contract to be valid must be in writing, verbal 
contracts, even if established, have no effect.* Thus, contracts to be valid and 
binding upon the Secretary of State must be in writing and must be signed 
by a person who has been specifically empowered to sign it. If not so made 
it is not binding upon him.* In order to bind the Secretary of State there 
must be a deed executed on his behalf and in his name by the proper authority.* 
It is now well settled that in the absence of an express statutory provision re- 
quiring a contract under seal, the requirement of a corporate seal at common 
law is subject to this exception, namely, that if the work done or goods supplied, 
to carry into effect the purposes for which a corporation is created, are accepted 
by the corporation, and the whole consideration for payment is executed, there 
is a contract to pay implied from the acts of the corporation and the absence 


16 Young & Co. v. Mayor of Leamington Spa, 8 AC 517; Hoare v. Kingsbury Council, 
<1912)2 Ch 452. 

16 Radha Krishna v. Municipal Board, Benares. 27 A 692; Mathura v. Rom, 43 C 
790, 814; Mahomed v. Commissioners Chittagong Part, 64 C 189, 210 sq.; Ezekiol 
T. Annada, 36 CU 109, 119; Raman v. Municipal Council, Kumbakonam, 30 M 
290; Sherazee v. District Council, 1937 Rang 378; Chairman S, B. Mmidpalitg 
V. Amulya, 34 C 1030, per contra Abaji v. Trimbak Munidpcdity, 28 B 66; 
Municipal Board, Lucknow v. Debi Das, 99 IC 643; Mohcmed v. T. M. ConmoU, 
1988 M 746. 

17 64 C 189; PaUtniaswami v. E. & S. Co-operative Societies, 145 IC 412; Dha/ra- 
puram Municipal Council v. Moidecn, 149 IC 603; but see Ariff v. Jadunath, 
68 lA 91, refd. to in Municipal Corp. of Bombay v. Secretary of State, 68 B 660; 
Municipal Committee v. Masiti, 1933 Pesh 16. 

18 Following Lawford v. BiUericay Rural Council, (1903)1 KB 772; see also Douglas 
V. Rhyl Urban District Council, (1913)2 Ch 407; Halsbury, 4th ed. vol. 9, para 692. 

19 Arunachala v. Municipal Council, 68 M 66. 

20 Chairman South Barrackpore Municipality v. Amulya, 84 C 1030. 

1 Shivtdthajan v. Secretary of State, 28 B 314; Srinibas v. Kesho, 16 CWN 476; 
Kinloek v. Secretary of State, 15 Ch D 1, 7 AC 619; Grey r. Charusila, 88 C 63|! 
Aehbury v. Riche, 7 HLC 668; Young v. Mayor of Leamington, 8 AC 617; Doya 
Narain v. Secretary of State, 14 C 266. 

2 Kessortm v. Secretary of State, 64 C 969. 

8. Secretary of State v. Yadavgir, 60 B 42; Municipal Corp. of Bombay v. Seeretary 
of State, 69 B 660. 



IMDUN COimtACl' AOC 


18.46 


4S» 

8 eentract usdar seal does not invalidate the contract.* In cases decided hs 
ladlan courts similar provisions in other Acts have been construed to be man* 
datory and non-compliance therewith has been held to render the agremnent 
unenforceable.^ Where a contract with a municipality is not executed in con- 
foimity with statutoiy provisions it is void. Money cannot be recovered by a 
person for goods supplied or work done under such a contract.® A suit for rent 
cannot be maintained by a municipality where the lease is not reduced to writing 
as required by statute, but compensation is recoverable under S. 70 for the 
benefH; derived by the tenant by its occupation.'^ A person procuring insurance 
business before obtaining licence to act as an agent is not entitled to commission 
on the business so procured even if he has been promised such commission on 
such business by an officer of the L.I.C.; sections 70 or 65 of the Contract Act 
has no application to such case.^ The Legal Practitioners Act does not debar a 
pleader from recovering a fee from his client when no contract in writingj has 
been made.® If it be not necessary to affix a seal to a document in order to 
bind a company, a mere defect in the manner of affixing the seal will \not 
render the document invalid.^® A case of part performance is distinct froip a 
case of executed consideration. A corporation can sue in a case of executed 
consideration. Where it is executory, a mere part performance of the contr^t 
will not convert the consideration into executed consideration so as to condone 
n<m-compliance with the provisions of a statute in respect of the formalities 
which are to be observed in entering into a contract on behalf of the corpora- 
tion.ii 


8. Limitation.-~-The limitation for a suit for recovery of “the advan- 
tage" under this section runs from the date of discovery of the agreement 
becoming void.^® But the Privy Council has pointed out that the time at which 
an agreement is “discovered to be void,” when the cause of action to recover 


4 Lawford v. B. R. D. Council, (1903)1 KB 772; see also Doufflaa v. Rhyl Urban 
Dwtrict Council, (1913)2 Ch 407. 

6 Mahomed v. Commiseionerr of the Port of Chittagong. 64 C 189; Municipal Com- 
mittee, Peshawar v. Masiti, 141 1C 23. 

8 Memicipal Board, ImcIoww v. Deb, 137 IC 674; SHvilliputtur v. Arunaehala, 144 
JC 784; Municipal Committee v. Masiti, 141 IC 23; but see Goodrich v. Venkanna 
■ 2 M 104. 


7 Municipal Committee, Lahore v. Miran, 140 IC 621; Zulaing v. Yamethtn D 
OmncU, 10 R 622. 


8 L. /. C. V. K. A. Madhava Rao, AIR 1972 Mad 112. 

9 Rama v. Kunji, 9 M 376; Thangammal v. Krishnan, 63 M 309 

10 Prabodh V. Rood Oil Mills, 57 C 1101 PC; Dekra Dun E,' Tramways Co, v. 
iagwandar, 43 A 1009. 

iX MuvMpal Corp. of Bombay v. Secretary of State, 68 B 660; Abaji v. Trimbak 
28 B 66, overruled and observations in Mahomed v. Aghore imd 
described as obiter in Arijjf v. Jadunath, 58 


, ,4^^ JSvar V. Dhuu Singh, 11 A 47 PC fold in Vd4t Nardht v 
, -J® A .'#18; Mmng Kyi v. Kyew, 93 IC 119. 
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^ ccmBideratitm bi»f be said to arise under tois section, in sthe absotce of 
iQNM^ drcujnstances, is toe date of the afnreement.^ 


66. Mode of communicatiiii: or revokutgr rescission of void- 
able contract. — ^The rescission of a voidable contract may be comr 
municated or revoked in the same manner, and subject to the 
same rules, as apply to the communication or revocation of a 
proposal 

67. Effect of neglect of promisee to afford promisor reason- 
able facilities for performance. — If any promisee neglects or 
refuses to afford the promisor reasonable facilities for the per- 
formance of his promise, the promisor is excused by such neglect 
or refusal as to any non-performance caused thereby. 


Illustration 

A contracts with B to repair J3’s house. 

B neglects or refuses to point out to A the places in which his house require 
repair. 

A is excused for the non-performance of the contract if it is caused by such 
neglect or refusal. 


1. The section. — As a general rule, where in a contract it appears that 
both parties have agreed that something shall be done, which cannot effectually 
be done unless both concur in doing it, the consideration is that each agrees 
to do all that is necessary to be done on his part for the carrying out of that 
thing, though there may be no express words to that effect. What is the ^part 
of each must depend on circumstances.*^ 

2. Illustrations. — Defendants engaged the plaintiff to write a treatise 
for a periodical publication. Plaintiff commenced the treatise, but before he 
completed it, the defendants abandoned the publication of the periodical; toe 
plaintiff might sue for compensation without tendering or delivering the 


13 Anaoda v. Goar, 60 I A 230, 60 C 029; Hatutraj v. Official taqvidatora, 81 AU 
176 PC; QopUfU V. Pmdurang, 92 IC 640; Ram v. Maimih, 02 IC 176; Jtamraj 
V. Dohra Dun M. E. T. Co., 1988 PC 68; ChUam v. Mir. 1989 K 27. 

14 v. Didt, 6 AC 861. 
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lare«ti«e.“ As has beep pointed out in another case,^« where a party istiimlatee 
to do a certain tidng in a certain specified event which nay hecone known to 
him, or with which he can make himself acquainted, he is not entitled to any 
notice, unless he stipulates for it; but when it is to do a thing which is within 
the peculiar knowledge of the opposite party, then notice ought to be given to 
him. Where a party has the duty cast on him of fixing any matter left un- 
certain in a contract, be it of time or of place, and he means to insist upon the 
breach of such contract, he ought to show that he has fixed the particular 
matter or his readiness or willingness to do so. Where the defendant was bound 
under a contract to supply the plaintiff with coal on board the ship, either the 
naming of a ship or readiness and willingness to do so was a condition precedent 
to the plaintiff’s right to recover.’* In an action by a shipowner against the 
charterer for not loading a cargo of coal pursuant to charterparty, the charterers 
were held excused from performance by reason of want of notice of the ship’s 
arrival and being ready to load, thus preventing the charterers from loading 
her.^" Under a charterparty agreement the delivery of cargo and the payment 
of freight are concuri'ent acts, but where the consignee is bound by agreement 
to name a wharf, which he refuses to do, the shipowner is entitled to recoi^r 
the amount of the freight which he would have earned but for the defendants 
breach of contract.’® Where a lessor covenanted to keep the demised premises 
in repair, he could not be called upon to do so unless he had notice.’^® Where 
A promised to pay B a sum of money, on condition that B should execute a 
release in favour of A to be prepared by A, A’s failure to prepare the release 
made the promise to pay B a sum of money absolute and binding. B need not 
show readiness and willingness to execute the release.’ A master cannot be 
liable for not teaching an apprentice if the apprentice will not learn. The 
willingness of the apprentice to learn is naturally a condition precedent to the 
master’s teaching him.® So too if the master is not to teach the very trade 
or one of the several trades he has stipulated to teach, the apprentice is not 
bound to serve.® The master may dismiss the apprentice when there is such 
conduct on the part of the latter as goes to the purpose of the employment in 
such a way as to render the carrying out of the contract by the master impos- 
sible. The covenants of a master and servant are independent covenants,^ so 
misconduct on the part of the apprentice would not put an end to the contract.® 


15 PUmehe v. Colbwm, 8 Bing 14: (1824-34) All ER Rep 94. 

16 VvM V. WaJcefield, 6 M & W 442, 452: (1835-42) All ER Rep 294. 

17 Armitage v. Insole, 19 U QB 202: 14 QB 728: 117 ER 280. 

18 Stanton v. Austin, LR 7 CP 661. 

19 Stewart v. Rogerson, LB 6 CP 424, 429. 

20 Makin v. Watkinson, LR 6 Ex 25; (1861-73) All ER Rep 281; see illust. 

1 ones V. GiUs, 15 U QB 387. 

,S Raymond v. Minton, LR 1 Ex 244; but see Learoyd v. Brook, (1891)1 QB 481. 

' fiHen V. Tojrp, 6 Ex 424, 442. 

4/ Wafesrwhm v. Fryer. (1922)1 KB 499: (1921) All ER Rep 682; Learoyd. v. Brook. 
; (im)i QB 431: 60 U QB 873. 

V. Croft, 28 U Ex IM; WOstwusk v. Thoodor, LR 10 QB 224. 
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Where the . plaintiff entered into a contract for the delivery of a quantify of 
furniture to the defendant to be paid for half in cash and the other half by 
bill, and a quantity of the goods were delivered by the plaintiff, but neither 
the money nor the bill was given by the defendant, held, the contract was put 
an end to, and its performance being rendered impossible by the default of the 
defendant, the plaintiff could elect to insist on his rights under the contract or 
to treat the contract as rescinded and to sue for the value of the goods deli- 
vered.® Of course, the court will have to determine which party it is that 
has not permitted the other to proceed with or complete the work, for, as a 
rule, in such cases both sides make allegations against each other.^ 


6 Bartholomew v. Matwtek, 83 LJ CP 146: 143 ER 964.- 

7 Pontifex v. WUkauon., I CB 76, 2 CB 349: 136 ER 464. 




CHAPTER V 

Of certain Relations resembling those created by 

Contract 

68. Claim for necessaries supplied to person incapable of 
contracting) or on his account. — ^If a person, incapable of entering 
into a contract, or anyone whom he is legally bound to support is 
supplied by another person with necessaries suited to his condition 
in life the person who has furnished such supplies is entitled to be 
reimbursed from the property of such incapable person. 

Illustrations 

(a) A supplies B, a lunatic, with necessaries suitable to his condition in life. 
A is entitled to be reimbursed from B's property. 

(&) A supplies the wife and children of B, a lunatic, with necessaries suitable to 
their condition in life. A is entitled to be reimbursed from B’s property. 

1. The section. — The relief which is contemplated by the section is not 
dependent on any contract but is quite independent of it. The section does 
not create any personal liability, on the other hand, imposes a statutory claim 
against the property of the peison who is incapable of entering into a con- 
tract and has been supplied with necessaries suited to liis condition in life. 
Two things arc necessary undei the section, namely (1) that ihe person 
against whom the suit is brought is incapable of entering into a contract, 
and (2) another person (the plaintiff) has supplied him, or anyone whom he 
(the person incapable of entering into a toniract) is legally bound to support, 
with necessaries suited to his condition in life. If the two conditions are 
fulfilled a ward’s property would be liable to reimburse the person who has 
furnished necessaries*. 

2. What are necessaries? In law such things as are fit and proper for 
a minor with reference to his station in society are necessaries. Clothes are 
necessaries, but the same quantity and quality, which may be suitable and 
proper for one person may be very unsuitable and improper for another. 
The same rule will equally apply to education. An expensive education 
may be proper and necessary in a certain sphere of life while a more limited 
education may be sufficient for another. The question in these cases is, 
whether the articles are really useful and suitable for the party, or only orna- 
mental. In the latter case they cannot be necessaries for any one. The object 
of the law is id protect minors from becoming the dupes of designing persons 
and not to prevent their contracting for useful and suitable things*. Money 

1 Vishumath v. Shiam, 34 ALJ 1120. 

2 Patm V. Fleming, 9 LJ Ex 81 : 6 M&W 42, cited in Jagon Ram v. Mohadeo, 36 C 786. 
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■advanced itor necessary purposes may be treated as mcmey advanced tax 
necessaries*. The class of the infant being established, the subject-matter 
and the extent the contract may vary according to the state and condition 
of the infant himself* ; in other words, the money should be spent on goods 
suit«l to the condition in life of the infant and to his actual requirements 
at the time. The creditor is entided to stand in the position of a l^pd 
creditor*. An infant apprenticed to an auctioneer is liable to pay the pre- 
mium*. A boxing contract has been held to be binding’. An infant entering 
into a contract of service is free to leave it. Another person inducing him 
to do so cconmits no actionable wrong*. If upon a consideration of the whole 
of the contract there is a manifest advantage to the infant he cannot avoid it. 
If, therefore, there is a contract, falling within a class to which the doctrine 
of necessaries applies, and if, taken as a whole, it is for infant’s benefit, 
the infant is liable for damages in the event of his repudiating or declining 
to perform the contract entered into. Necessaries include the expensesi of 
education and instruction suited to the social state in which the infant is 
and in which he may expect to find himself when he becomes an adqlt. 
An infant’s contract for necessaries is binding even if it be partly executory*. 
The question of benefit for the minor may embrace considerations covering 
the minor’s mother, widow or daughter’®. An infant who has a sufficient 
income may nevertheless enter into any rea.sonable contract for necessaries 
upon credit”. An infant can be sued upon a single bond, i.e., a bond with- 
out a penalty, given for necessaries supplied to him. provided it is shown 
that the thing, for the price of which the action is brought, was necessary 
and that the charge made for it was reasonable. Food, clothing, education, 
instruction in a trade if the infant is to live by his own exertions, are neces- 
saries for an infant’*. A contract for the payment of debts incurred by the 
minor’s father as also for the performance of the funeral rite of the father 
is binding on the minor. Money spent on the obsequies of the father of 
the minor cannot be deemed to be necessaries supplied to the minor**. Money 
lent to a minor for the satisfaction of his father’s debt cannot be called 
necessaries and cannot be recovered under this section’*. Money borrowed 
by a minor for the payment of Government revenue is borrowed for a legal 


3 Meenakshi v. Range, 139 IC 383. 

4 ChapiOe v. Cooper, 13 LJ Ex 286 : 13 M&W 252. 

5 Daw V. Nyi, 1938 R 359. 

6 Walter v, Everard, (1891) 2 OB 369. No action will lie against the infant for fail- 
ing to serve as apprentice and the contract cannot be spedfially enforced, Pollard 
V. Rouse. 33 M 288. The term “necessaries” is not confined to articles necessary 
to support life only, Ryder v. Wombwell, LR 3 Ex 90 : 4 Ex 32 : 32 LJ Ex 8, 
foldling Peters v. Fleming. 6 M&W 42 : 9 LJ Ex 81. 

.7 Doyle v. W. C. Stadium, (1935) 1 KB 110 : (1934) All ER Rep 252. . 

8 ; Aiming Nyi V, E. E. FUms, 1939 R 266. 

, 8 Roberts v. Cray, (1913) 1 KB 520 : (1911-13) All ER Rep 870. 

10 Manga v. Naga. 1933 M 890 FB. 

ill Smghart V. ffaa. 8 LJ Ex 325. 

^^■'WiMsery. Everard, (1891) 2 QB 369 ; 60 LJ QB 738. 

Baldeo, 145 IC 180. 

■ t4\'':FWemmih y. Chandrabhan, 64 IC 851. 
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oeceMity binds the estate of the min<»". When the m^agement of the 
^estate of a minor has been takm up by the Court of Wards a suit oh a 
contract for die price of necessaries supplied can be maintained”. In the 
case of a sale of articles to an infant, his liability to pay for them dep^ids <m 
the question whether they may be considered to have been necessaries for him”. 
Artides of mere luxury can never come under the category of necessaries”. 
Thus, studs set with jewds and a gilt goblet for presentation were hdd not 
to be necessaries for an infant moving in what is called 'the highest sodety”. 
If an infant is already plentifully supplied with the thing purdiased it does 
not fall within the description of necessaries*. Where the property of a 
minor was threatened to be attached and there was imminent danger of the 
same being sold, money advanced to the minor and applied to avert the 
danger constituted necessaries. The term thus indudes money urgently 
needed for the requirement of minors^ A suit lies on a contract made on 
behalf of a minor effecting an insurance of his property against fire*. The 
question of what are “necessaries" is not a pure question of law but is a 
mixed question of law and fact and cannot be allowed to be raised for the 
first time in second appeal*. The infant’s need of things may also depend 
upon the special circumstances under which they were bought and the use 
to which they were put, e.g., articles purchased by an infant for his wedding 
would not be deemed nece.ssary under ordinary circumstances. Again, the 
mere fact that an infant has a father, mother or guardian does not prevent 
his being bound to pay for what was actually necessary for him when furnished, 
if neither his parents nor his guardian did anything towards his care or 
support*. Money advanced for necessaries to a minor can be recovered with 
interest®. When a minor executes a promissory note for debts contracted 
during minority, the burden of proving that the debts were not for necessaries 
is on the minor*. 

3. Legally bound.— When a man marries he contracts an obligation to 
support his wife according to his station and condition in life and, by con- 
struction of law, he gives her authority to pledge his credit for her support 
under any circumstances which make it necessary to do so, she hersdt not 
being in fault. The husband is liable for necessaries supplied to his wife 
during the period that he was insane*. 

15 Lachhi Ram v. Prahlad, 84 IC 580, 

16 Umrao v. Banarsidas, 101 IC 702 ; Vishwmath v. Shiam, 34 ALJ 1120 ; per contra 
Girdhttri v. Baldeo, 16 Lah 932. 

17 Srinivasa v. Balasubramania, 94 IC 534. 

18 Chappie v. Cooper, 13 LJ Ex 286 ; Montague v. Espimsse, IC & P 356, 

19 Rifder v. Wombwell, LR 4 Ex 32 : LR 3 Ex 90 : 32 LJ Ex 8. 

20 Johnstone v. Marks, 19 QBD 509, refd. to in Jaramutt v. Mohadev, 36 C 768 ; 
Barnes v. Toye, 13 QBD 410. 

1 Mahmud v. ChitdH, 52 A 381. 

2 G. A, I. Co. V. Madan, 1955 B 353. 

3, Ttdsiram v. Anusuya, 78 IC 380, 

4 Joynm v. Mahadeb, 13 CWN 643, where the whole law is elaborately discussed 
with reference to authorities. 

5 Rtda V. Mahboob. 1940 M 106. 

6 karim V. MAnmti, 1937 N 390. 

7 Seiiid y. ieggurd. 20 LI lx 309. 
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4. To lie felmbiffsed from property.— It is clear from the Act 
■rofrmt is not liable even for necessaries, and that no demand in respect tnereOt 
Is oiforceidile against him by law, though a statutory claim is created agaipst 
the property*. A trustee bona fide advancing a sum to an infant apprentice 
out of a fund to ^which the infant's interest is still contingent is entitled to 
recover it from the estate* of the infant*. Similarly, in the case of a lunatic, 
adtenever necessaries are supplied to liim the law implies an obligation on 
the part of such a person to pay for such necessaries out of his own property**. 

5. Et^nses of litigation. — Costs of a proper suit or defence of a suit 
in which an infant’s property is involved are recoverable irom the minor's 
estate as necessaries**. But such costs were not allowed to be recovered 
from the infant in Branson v. Appasami^^ on the grounds (1) that there was 
not, and in law could not be, any contract between tfie solicitor claiming .the 
costs and the minor ; and (2) that the services, in respect of which the ^uit 
was brought, were not accepted, but repudiated by the infant on attaiiiing 
majority. So also where the professional services rendered by a lawyer v^e 
not necessary or manifestly beneficial to the minor, a suit would not lie for 
the recovery of remuneration for such services**. Where, however, a crimii^al 
charge was pending against an infant and his liberty was in jeopardy, money 
borrowed by him for conducting his defence was borrowed for necessaries 
within the meaning of the section, and he was, accordingly, liable on the 
contract.**. 

6. Loans by guardians, managers of temples, etc. — When a loan is taken 
by a guardian on behalf of a minor, for the purpose of some necessity oi' for 
the benefit of a minor’s estate, the estate will be liable**. Where expenditure 
hau) been incurred by the natural guardian on behalf of a minor, and where 
that expenditure is necessary in the sense that it is an expenditure which 
should have to be met by persons in the social position of the minor, the 
expenditure will be considered to be necessaries, provided the guardian was 
obliged by justifying circumstances to borrow tlie money. The property of 
the minor will be liable, he cannot be made personally liable’®. Money 
borrowed for the improvement of the minor's properly is not binding on his 
estate but that spent on its upkeep is*’. A guardian cannot execute a valid 
mortgage of the ward’s properties**, nor effect an agreement of sale to dis- 

8 Mohori Bibee v, Dhurmodas, 30 LA 114 
, 9 Worthington v. M^Crear, 23 Beav 81, 

10 Re Rhodes, 44 Oi D 94, 105 : (1886-90) All ER Rep 871. 

11 Watkins v. Dkunnoo, 7 C 140 ; what if the infant’s suit be unsuccessful ? Venkata 

V. Timai/ya, 22 M 314. 

12 17 M 257; Sadasheo v. Hira. 1938 N 65. 

13 Sundararaja v. Pattanathusami, 17 M 306. 

14 Sham V. Chowdhryi, 21 C 872. 

; . 15 ntdUmm v, Ajj/ub Khan. 49 A 52, reiing, to Krishna v. Nagamdni, 39 M 91$ ; 
. . .Bfmed Sahu v. Baiinath, 35 C 320; Swami v. Natesa, 1933 M 710; Sadasheo v. 
; Hinl, 1938 N «5. 

' 14 Jam y. Odtom, 95 IC 548. 

y. StoiiK, 1939 M 41^^ 
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charj^ the minor’s debts^, uxdess tbcre is actUBl jfnessure on th« estBte^* He 
cannot bind his ward personally by a simple contract debt. The liabdlity 
c& the mmor’s estate arises not ex contractu but because the money borrowed 
has been expended on necessaries ; it is immaterial whether in such a case 
any bond has been executed by the minor or his guardian or whedter no 
bond has been executed at all^ A minor is not liable on a contract made 
by his mother but he is liable for any sum of money spent on procuring 
necessaries for him^ if a person dealing with the guardian of a mincHr do 
make enquiries and act honestly, the real existence of an alleged necessity 
is sufficient to validate the debt, he is not bound to see to the apjdicatitm 
of the moneys A guardian can, under Hindu law, bind a minor’s estate by 
a personal contract if circumstances such as those pointed out in Hunooman- 
persaud’s case* exist. Pre-existing liability alone is nut sufficient to enable a 
guardian to enter into a contract binding on the minor®. In the absence, of 
course, of evidence to show that a sum borrowed by the guardian was 
borrowed to meet certain necessary expenses on behalf of the minor, the 

minor’s estate will not be liable by a nuae recital in a deed*. Creditor 

advancing money under an otder of tlu; court autliori/ing the guardian to 
raise a loan on the security ol tlie infant's estate is not bound to inquire into 
the necessity for the loan". A sah' of immovable property of a minor may 
be made by the guardian fdi necessity or lor the benefit of the estate*. The 
lulc that a minor is not personally liable on a coniratt entered into on his 
behalf by his guardian is .subjec t to two exceptions : (») when the ccmtract 

is for necessaries supplied on behalf of the minor or money advanced for 
such supplies ;i and {it) when the liability i.s such as the minor is liable to 

under the personal law to which he is subject. In these two cases a decree 

ran be passed against the estate of the minor. The creditor must prove the 
circumstances of the minor’s estate, the ab.sence of any other source from 
which the necessity can be met, and the suitability of the necessity having 
regard to tire .social status and the condition in life of the minor*. 

A Hindu deity is not to be regarded as a minor for all purposes ; there- 
fore, this section has no application to the case of a deity of a temple. In 
the case of a contract of service or purchase of goods, the temple property 
will be liable if the thing contracted for is for a proper thing to be obtained 
with the income of the endowment or is suitable or appropriate to be done*®. 

19 Medasa v. Vadla, 1933 M 364. 

20 Reoula v. RevuUi, 1938 M 322. 

1 Shiriniwas v. Bdbaram, 145 IC 350. 

2 Yadorao v. Chandu. 101 IC 255. 

3 KandUa v. Munna, 20 A 135, fold in Raghubans v. Indarjit, 45 A 77 ; Raibulla v. 
Bishun, 1935 P. 74. 

4 6 MIA 393. 

5 Ramenathan v. PaUmiappa, 1939 M 776. 

6 Him V. SundeTj, 126 IC 509. 

7 Bemras Bank v. Dip, 1936 A 72. 
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-n 7, MurJiige aad Itonewl expenses.— Money borrowed for the puip^ of 

iiisdiasgix^ an infant’s marriage expenses suited to his status and a>xi£ut^ 
of life constitutes necessaries”, but the question has been regarded as doubtrul 
in Sadhu v. Sadhu^ and it has been laid down that expenses of mairiage 


incurred by the mother cannot be recovered from the father. Of course, the 
infwt’s estate is liable only for the sum actually spent on his marriage expenses 
and not for any larger amount that may have been borrowed by his parents or 
guardian”. Provision for the reasonable expenses of a sister’s marriage is a 
matter of necessity for her minor brother**. A person spending money on the 
marriage of a Moslem m|nor girl is entitled to recover it from her parents”. 


69. Reimbursement of person paying money due by another 
in payment of which he is interested.— A person who is interested 
in the payment of money which another is bound by law to pay, 
and who therefore pays it, is entitled to be reimbursed by\the 

other. \ 

\ 

Illustration \ 

B holds land in Bengal, on a lease granted by A, the zemindar. The revenue 
payable by A to the Goveriunent being in arrear, his land is advertised for sale by the 
Government Under the revenue law, the consequence of such sale will be the annul- 
ment of J3’s lease. B, to prevent the sale and the consequent aimulment of his own 
lease, pays to the Government the sum due from A. A is bound to make good to B the 
amount so paid. 

1. The section. — ^The section has its origin in the principle laid down in 
Dering v. Winchelsea^\ The section deals with reimbursement and not 
contribution”. It has no application where no payment has been made”, 
nor where a party is not merely interested in the payment but is himself 
bound to pay it”. The section does not apply to claims for contribution 
arising under section 82 of the Transfer of Property Act ; the expression refers 
to a contractual obligation and not to a legal one”. A person incompetent 
to transfer property stands on the same footing as a minor or lunatic but 
th4 section is of no help to a transferee in such a case, because the section 
presumes a contract.* 
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2* of reimbursement when 8rtees*^Ap|iarently tbe sectttm makes 

a distinction between a person interested in the payment of money and a 
person bound by law to make it. Ordinarily nobody can make himsdbf the 
creditor of another by paying that other’s debt against his will ex without 
his consent^ In a suit under the section it is essential that there dbould be^ 
first, a person who is bound by law to make a certain payment; seccmdlyt 
another person who is interested in such payment being made ; and thirdly, 
a payment by such last-mentioned person. A debt for money paid arises 
where a person has paid more for another under circumstances and uptm 
occasions which make it just and equitable that it should be repaid ; a debt 
or promise to pay is then implied in law, without actual agreement to that 
effect®. Thus, where a judgment-debtor executes a simple mortgage bond in 
satisfaction of a decree for costs passed against him and another jointly, a 
suit for contribution will not lie at his instance against the other, as he is 
not actually out of pocket®. The section applies to payments made bona fide 
for the protection of one’s interest. A person may be interested in the 
payment, but if in making the payment he is not actuated by the motive of 
protecting his own interest and makes it voluntarily or gratuitously he cannot 
recoveir®. It is not necessaiy that there should be any contract or privity 
between the obligor and the obligee, nor need there be circumstances from 
which a contract to indemnify may be inferred. It is enough if the two 
conditions, namely, an original liability to pay and its discharge by a person 
interested to pay, are fulfilled'. A party who is not bound to pay on paying 
a decretal amount may recover it from the judgment-debtor ; this right may 
be kept separate from his right of subrogation under the Transfer of Property 
Act’. The court must be satisfied of the abundant good faith of the person 
claiming reimbursement*. The section contemplates only those cases where 
the payment is made by a person under no legal liability to make it and for 
another person who is bound in law to pay it®. If in making the payment 
a person has acted as a reasonable and prudent man would act under the 
circumstances he will be entitled to recover*®. 

In order to succeed under this section the plaintiff must establish (1) th at 
he was interested in the payment of the money ; and (2) that the defendant 
was bound by law to pay. The section has no application whore it i« the 
duty of the plaintiff and not that of the defendant to pay“. Neither this 
section nor the next refers in any way to remedies against a wrong-doer®. 
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Cues falling within the provisions of these two sections are cognisable by the 
Small Causes Court Where the ic'quiremeiits of the sc‘ction are satisfied 
and payiueut has been made in order lo clear oB. an existing charge or a 
mortgage debt the riglit of rcimbui sement has never been denied. 'I'his right 
is not intended to be taken away by the 'I'lausier of Property AcP*. ^ 

3. Another person. — The words “another person” in the section seem to 
indicate that tire person making the payment is himself under no legal 
liability to make it. lire section is intended to afford to a person who pays 
the money in iurtheiante of some existing interest an indemnity in respect 
of the payment against any other person who, rather tlian he, could have 
been made liable at law to make the payment. It is not correct to say that 
a person cannot be said to be ‘ iineiesred in the payment of money” unless he 
was at the same time entitled to some legal interest in the property in respect 
of which sucli payment might be nrade. lire words do not presuppose (the 
exrsteucc ol a legal proprietary interest in respect ol which the payment is 
made, lire words ‘bound by law’ do not exclude those obligations ol l^w 
which arise inter (mtles wliclhei by contract or loti, and is not confined \to 
those public duties which are imposed by statute or general law.'‘ 

4. Interested in the payment of money.— A p.irty must be under a contract 

to pay or must have an hrlcTcst in the property on the date of payment^*’. 
But the possession ol a legal piopiietaiy inter c'si is noi necessary. It is 

enough if the payment is made irr iuithcrance of ^ottie existing interest'’. A 

person is interested in rnakiirg a payment within tire ineauing of the section 
when there is reasonable appiehension ol loss or inconvenience and even 
detriment assessable hr money'" ; Ire may also be legally liable to pay, though 
for the purposes ol this section it is sufficient il tire payment be made under 
an honest belief that his interest requires him to make the payment.'®. Thus, 
a declaration by a competent rouit, in l:i\uui ol the person making the 
payment, Urat iris interest will not be affected by the sale, is not sufficient 

to take away his “inter esi” in making the paymenl®®. But il the plaintiff 

know perfectly well that he has no vestige of title under which he can m ake 
a payment he tamiot recovei, for the payment must be made in his own 
interest’. Difficulties arise in the application of the principle lo the particular 

13 Krishna Kamini v. Gopi, 15 C 652. 

14 Durg 0 V. Ambika, 54 C 424. 

1$ Jinmt AU v. Fateh Ali, 15 CWN 332 ; Motichand v, Bajratig, 17 IC 45 ; Jagapatiroju 
V. Sadrusantiama, 39 M. 795 ; see above note ; Govindram v. State of Gondal 
(1950) 2 MLJ 1 PC (substitude in place of P, 494 Para 3 commentary) 

16 State of Gondal v. Covind, 1945 B. 187. 

17 Govind v. Gondal State, 1950 PC 99. 

18 Subramonia v. Rungappa, 33 M 232 ; Smith v. Dinanath. 12 C 213 ; Tulsa v 
Jageshar, 28 A 563 ; Suradhani v. Hart, 64 IC 226: Pankhabati v. NtoH Lai, 18 
CWN 778, see cases refd. to; Ratnanathan v. Chettyar, 172 IC 437; Jagamath v 
Chunni, 1940 A 416. 

19 Cftaturbhuj v. Girdhari, 1948 N 390 ; Mula v. Balak, 1938 N 459. 

SSO Siii Fakir v. Ckand Baca ; 32 CWN 1087 ; Dakhina v. Sarada, 21 C 142 PC ; Bindu- 
Imifti V. Harendra, 25 C 305 ; Radha v. Sasthi, 26 C 826 ; Tulsa v. Jageshar, 28 
jA 363* 

* ^ ^ **«*«««» n A 234 ; Mtmm' BObae v, 

ft&okh 34 A 140. 



s. j op money 411 

facts of a case. There is a diSereuce of opinion among the High Courts of 
India as to whether a penon, who makes a payment on account of anc»thar 
in respect of immovable propearty, acquires or not a lien or charge cm the 
poperty so saved by way of salvage lien®. The section does not require that 
the person who makes the payment must prove that he had such an interest 
as woidd stand the test of a judicial trial. The question that arises is whether 
the person who made the payment was actually interested in making the 
payment and made it in good faith*. A party having no interest but ex- 
pecting only, to establish his right as the result of a pending litigation is not 
entided to recover a payment made by him under O. 21, r. 89, C. P.C. in 
order to set aside a sale in execution of a decree*. But where by a deposit 
made under O. 21, r. 89, C. P. C. die reversionary heir expectant upon the 
death of a Hindu widow had a sale set aside of some property held by the 
widow, then sued her tor the amount deposited, whethel' the heir's interest 
was involved by the sale or not, the payment of the deposit was not 
voluntary*. A party making a payment, therefore, from an apprehended 
injury to his interest is entitlcNd to be reimbursed under this section or the 
next*. The words “interested in the payment of money” do not exclude the 
case of a person who in addition to being so interested is also legally bound 
to make the payment’. I'he section docs not require the person making the 
payment to be compellable to make it or do so' at the opposite party’s request. 
The payer must establish some interest, i.e.., must show that by die payment 
he averted some loss or detriment to himself*. 'J’he interest must be an 
existing interest which may be said to be cTcated by die payment, or as part 
of the transaction in which the payment is made, or which is merely security 
for the payment®. A liberal interpretation slioidd be put on the word 
"interested”’*. This section and the next one are not designed for the benefit 
of persons who intermeddle with the affairs of others. When one person pays 
off a debt, which another is bound to pay, the ordinary relief that the courts 
can give is a personal decree against the defendants for money had and re- 
ceived.” When a person bona fide believing himself to have a daim to 
property pays off charge's on the property, he is entitled to recover the amount 
when it is subsetincntly found that he had no interest”. Wliere a puisne 
mortgagee pays off a prior encumbrancer he lelieves the mortgagors and their 
property of the liability which existed on them ; he, therefore, acquires a right 
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to be reimbursed the money which he pays for the benefit ot the mortgagors”. 
Where the first mortgagee tailed to pay the amount ctf a decree as he under- 
todt to do, and the property on being attached and sold was mortgaged again, 
and die second mortgagee had the sale set aside by payment the sale 
amount, by such payment he did not obtain any priority over die first mort- 
gage”. In order to establish a claim for repayment the interest which a 
plaintiff has in making the payment must be such as would be recognised 
by law and not an interest resting merely on grounds of sentiment or on 
moral or social grounds”. It is not the law that the payment of a sum due 
is payment by a person interested, whedier the estate is in danger or not”. 
Where payment is made by a person who puts forward a bona fide claim to 
the property in dispute, he is entitled to the protection afforded by this 
section, even though it ultimately transpires, as a result of litigation, that he 
had not in fact, or in law, the interest, for the protecdon of which the Pay- 
ment was made. Where therefore the plaintiff claiming to be interestedl in 
some property made a deposit and had a sale set aside, he was endded to pe 
reimbursed even though it turned out diat he had no interest”. Pecuniary 
interest, even in the shape of detriment or inconvenience, will entitle the 
plaintiff to take advantage of the section. Thus, a plaintiff is entitled tb 
recover a sum paid by him to redeem a mortgage although there is no privity 
of contract between him and die defendant” A person may be interested 
in payment, though he may be liable for or be bound to pay* only a part 
of the money.”. The owner of premises paying the consolidated rate, includ- 
ing the share of the occupier under the Calcutta Municipal Act, can recover 
his share from the occupier.” 

A party who makes a payment on. behalf of another, before he can recover 
the amount so paid, must show that he had an interest in making the payment. 
Thus, a purchaser under a fictitious sale is not entitled to recover any 
amount paid by him to protect his alleged interest in the property purchased^. 
Of course, if the purchase be bona fide, money paid by the purchaser to free 
the property purchased from attachment is recoverable from the person by 
whom the payment was due*. “It is not in every case in which a ma n has 

benefited by the money of another that an obligation to repay the money 

arises. The question is not to be determined by nice considerations of what 
may be fair and proper according to the highest morality. To support such 
a suit there must be an obligation, express or implied, to repay. It is well 
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settikd that there is no such obligation in case of a voluntary payment by 
A of B’s debt"*. The surety of the licensee of a liquor shop being compelled 
to pay a certain sum to the Government for arrears of licence fee can recover 
the amount from the licensee*. Where a contractor was to pay the freight, 
but on his non-payment the Government paid the amount, the Government 
was not entitled to recover the freight from the contractor as the payment by 
the Government was voluntary*, A mortgagee, or somebody on his b^alf, 
paying revenue to save the mortgaged property from sale, can recover it from 
the mortgagor*. Personal representatives of the mortgagor when ordered by 
the court to pay a sum of money to the mortgagee are persons interested in 
making the payment^ As explained in Mothoora v. Krislo*, the section was 
intended to include cases not only of personal liability but all liabilities to 
payment for which owners of land were indirectly liable, A party not in 
possession, but only expecting to gain possession as ihe result of pending 
litigation, is not entitled to make a payment on behalf of tire person lawfully 
liable. The doctrine of salvage cannot be invoked to the benefit of a stranger*. 
So also a person who is in wrongful possession of the defendant's property 
and pays the revenue cannot recover it from the defendanJ’". Where a person 
deposited the decretal amount under S. 170 (3) of the Bengal Tenancy Act 
alleging to be a mortgagee, but the mortgage was found not to be genuine, 
held he had no interest in making the payment”. So also where a person 
^relieved himself to be next reversionary heir and as such made a payment, 
it was held that the payment was gratuitous and a claim (or reimbursemoit 
would not lie, it being held that he was not such a heir’^ Where however a 
recorded owner of certain lands paid Government revenue in respect of the 
same, but it eventually turned out that his name ought not to have been recorded 
as owner, he was held liable to be reimbursed by the party afterwards found 
to be the rightful owner“. Of course, a party in possession is interested in 
maintaining that possession”. Payment pending litigation, when at the time 
of payment the interest of the person paying is gone, can be recovered, 
because the appeal is pending and there is the possibility of the reversal of 
the decision”, A person in possession though subsequently dispossessed by 
process of law is entided to recover taxes paid by him during the time he 
was in possession from the defendant in whose favour the decree is ultimately 
made**. 
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14 Nwuf V. AWtoo. 42 IC 839. 
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, As has been observed by the Privy Council : ‘'When a propiictor (ill 
tig^tful possession) in good faiih pending litigation makes the necessary pay- 
ments for the preservation of thq estate in dispute and the estate is after- 
wards adjudged to his opponent, he should be recouped what he has so paid 
by the person who ultimately benefits by tire payment, if he has failed through 
no fault of his own to reinihursc himself out of tiie rent’ Payment of hist to 
Government by a person in lespeit of land ultimately decieed to him made 
while possession was witlthtdd pending an appeal, is recoverable'*. Where 
payment is made by a ])etson who puts forward a bona fide claim to property 
in dispute, he is entitled to the piotectiou .iffordcd by lire section even though 
it ultimately transpires, as a result ol litigation, that he has not, in fact or in 
law, the interest for the protection wliereol the payment is made.'® 

5. Illustrations.— -Where on the death of a person, his step-mother, yvho 
was entitled to maintciiante .uid icsidcrua;, look possession of his esiktc, 
though she was not his licit, and intuiicd certain expenses to pay her 
husband’s step-son’s ckhts and to iiicet In i daugiitci’s marriage expenses, Jjhc 
could recover the sums so spe nt by ho liom the icversioneis'’. MariiEige 
expenses are to be borne by the I'aiuii) pioperls and sfi au' uxovcrable'. (1 
is only the legitimate expenses _iiuinred that < an lie leeoviaeil ; tiie Jact that 
certain expenses arc usually iiuuried will not mala them hinding on the 
defendant®. Lessees paying the land revenue whidi by law the lessoi is bound 
to pay®, a next revcrsxoiiei paying land revenue*, one (o-sliarer paying levcnue 
on behalf of all the coshaicrs\ a pureb.iser undei a loiedosure <!<-«ree paying 
arrears of rent®, are entitled to be reimbmsed nndei this seeliott by flic person 
liable to pay it. Where a co-shater elfeded a iiioiigage and (he niovlgagee, 
cm default in payment of (.loveinment leseniu; by tfie to.shaiers, paid the same, 
held, he was entitled to recover it\ Whcie in order to lemove an attachment 
on property for non-payment of a sum paytible hy the defendant, the plain- 
tiff makes the payment, he is entitled to recover the amount from the de- 
fendant under this section*. A payment made by a patnidat^, or by a 
darpatnidar^'^, of the whole rent due on the paini, or by a sub-mw/genidar". 
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"7 Moti V- Bafrang, 16 CLJ 148; see Jognarain v. Badri, 16 CLJ 156. 
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may be recewered under the section or the next. On the date of the 'purduoe 
of a reveiiue-paying estate there were arrears of revenue due which the pur- 
diaser was compelled to pay, held, in the absence of any provision in the 
cmttract of sale by which the vendor covenanted to recoup the vendee for any 
payment he might have to make for arrears of revenue and of the existence 
i^tween diem of any relation from whicli an obligation of the character 
mentioned in this section or the next might be implied, the purchaser could 
not recover from the vendor the money paid by hind*. A purchaser in pos- 
session of property before the execution of the sale deed is entitled to recover 
from the vendor the amount of rent and charges on the property paid by 
him (purchaser).^ A purchaser in execution of a decree who does not get 
possession can claim to be reimbursed under the section’*. If a vendor has 
no knowledge of an cncumbranre on the properties sold which (he vendee 
has to clear oflp. the vendee can recover the amount paid from the vendor**. 
A person who makes a payment to save a sale will not get the benefit of the 
section unless his own interest is actually affected by the sale*®. When several 
shares on the same lands arc liable under a common burden, the discharge 
of the whole burden by the owner of a distinct share would give him a 
charge on the remaining shares for the' proportionate sums they were liable 
for**. Where the plaintiff alleged to be a mortgagee, but the deed was held to 
be a forgery, deposited an amount in court to save a tenant's holding £rom 
being sold, the plaintiff cnuhl not claim to be reimbursed by the tenant 
as he was not intercstetl in making the payment nor was it lawful**. A 
mortgagee, or someb<»dy on his behalf paying revenue to save the mortgaged 
property from sale, tan lecovet it from th<; inoi tgagov'”. A person who, in 
order to save his own interest, has to pay the sub -mortgagee, is entitled to 
claim reimbuvsemeiu fioui the motigagee who frcaled the sub-mortgage. If 
there is direct adual relation between ilic pailies there will be no occasion 
to rely on this section at all*- A daim hy a H'ndu widow for her daughter’s 
marriage exp<’nses is icioverablt; from a jrer.son legally bound to defray the 
amount’. A pt'rson is eniillod to obtain a refund of the money paid by him 
if he shows that in execution of a dc'cree against the family properties certain 
property belonging to bim exclusively is threatened to be attached and to 
prevent such atuachment he made the payment®. A husband is liable for the 
costs of bis wife’s burial even though she lived apart from him and was 
buried by a person in whose house she died*. Where a limited owner of 
property purports to make a conveyance of an absolute interest in it and 

12 Dost Muhammad v. Ahmad, 6 A 67. 
n Sinithamani v. Arunachalam, 107 IC 412. 

14 Bansi v. Shiv. 1933 A 908. 

15 Ram v. Bakhtawar, 70 IC 802. 

16 Khetra v. Mahomed. 19 CLT 525 ; Baikunto v, Udoy, 2 CLT 311. 

17 Puthenpurayil v. Mangalaseri. 15 IC 262. 

18 Panchkori v. Hart, 34 IC 341. 

19 Ma Mya v. Lon, 144 IC 392. 

20 Subbt^ke v. Anthamma, 153 IC 318. 

1 VIsafefcsftf V. KaU, 53 1C 7W. 

2 Mutkusami v. Ansayaka, 54 IC 807. 

3 V. Beard, 31 LTCP 273 : 142 ER 1175 : 13 C^NS 344. 
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tbe {KFoperty in the haitds the tramferee is ordered to be sold ior axtesen 
of rent at the instance of the superior landlord, a payment made by the hehr 
.4^ the transferor is one made under this section or the next*. A creditor 
decree-holder is interested in making a payment of arrears of rent in order to 
save the property for the recovery of his own decree. His interest as a 
judgment-creditor is sufficient to entitle him to make the payment*. Same 
is the position of the reversionary heir expectant upon the death of a Hindu 
widow*. A person who is compelled under a decree to pay money which 
another is ultimately liable to pay is entitled to recover it from such otha: 
person^ Where a payment is made by the purchaser of certain property in 
order to prevent it from being sold in execution of a decree, the purchaser is 
entitled to recover the sum from the owner of the property*. When a patni 
tofiure is sold for arrears of revenue and the purchaser pays the arrears of 
rent to the zemindar, and the sale is afterwards set aside, the money so.’ paid 
under a mistake of fact may be recovered*. Where a landlord brought to sale 
a jote, a previous purchaser Of the jote depositing the decretal amount and 
having the sale set aside is entitled to recover the amount from the defen^nt 
less the amount of 5 p.c. compensation"'. Where the plaintiff, who held\ the 
patta for the land in suit, took four tenants and it was finally decided that 
they had all occupancy rights in the land and the) plaintiff paid the whole 
of the rent, he was entitled to contribution from the tenants”. A purchaser 
of property charged with the payment of money on a certain contingency is 
a person interested in the payment of money and on making the payment he 
can recover the amount from the vendor”. The sum of money which the 
purchaser of property is bound to pay to encumbrancers, when the contract is 
to convey the property free from encumbrances, may be recovered from the 
vendor**. Where the plaintiff alleged to be a mortgagee of a tenancy which was 
about to be sold in execution of a rent decree, but the mortgage was found 
not to be genuine, he was not interested in making the payment”. A suit by 
a lambardar against his co-sharers for recovery of revenue paid by the former 
on default by the co-sharers is an ordinary suit for contribution and in the 
decree the liability of each co-sharer should be specified”. A lambardar is 
entitled to recover the sum paid by him to the lessee”. Where under the 
terms of a deed of release, forming part of the settlement of accounts on dis- 
solution of a partnership business, a partner undertakes to pay off certain 
debts, but on account of his default the other partner is obliged to pay the 


4 Bama Sundari v. Adhar, 22 C 28. 

5 AUd V. Gmga, 113 1C 441. 

6 PmkhabaH v. Nani Lai, 18 CWN 778. 

7 Vishram v. Ptmna, 169 IC 298. 

8 ^fudhia V. Baker, 5 A 400 : S. 70 also applies. 

9 Nagendra v. Chandra, 5 CLJ 59 ; per contra Abdul v. Sir Bijoyt 54 CLJ 302 ; 1932 

O 108 . 

10 Bhmira v. Gunamoni, 11 IC 155. 

11 JOotayipt V. Kjotappa, 49 MLJ 117. 

. .|2 , T. $hiani, 127 1C 244. 

V. Baruxrsi, 50 A 371 PC. 
siW jhrnmm V. Hart, 21 CWN 394. 

Rudtv, .11 IC 674. 
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iw is entitled to indeimdty £rom the other pairtner'^ , 

6 * Bound by l 2 rar*---The words extend to any obligation (whether in 
contract or in tort) which is an effective bond in law”. The repression does 
not mean bound by law to the plaintiff, but the defendant at the suit of any 
person may be compelled to pay’*. The words “bound by law” do not restrict 
the section to liabilities created by statute only, such as liabilities to pay 
revenue, but include liabilities which arise out of contracts by parties?*. 
Even where a person is not under a contract legally bound to make a pay- 
ment, but if he is only interested in making the payment, he will be entitled 
to be reimbursed under this section’. “The person who is interested in the 
payment mentioned in sec. 69 must be a person who, as between himself and 
the defendant, was not bound to pay, though the defendant may be under 
an obligation to pay to a third party"*. The words ‘bound by law to pay’ 
include all cases of persons legally bound to pay whether under a contract 
or otherwise, and, in the case of a contract, whether it is enforceable by the 
person to whom the payment is to be made or not®. A person bound by 
law to pay is always a person interested in the payment though the converse 
may not necessarily be true*. 

Payment in law means payment to another person. Therefore, where the 
Government, as mulgcni tenant, paid the assessment in order to avert a sale for 
arrears of revenue, held, the Government did not pay the sum in question 
to anyone, and it could not be said to have any interest in making the 
payment, for the sale in default of payment could only take place under its 
own orders, therefore the claim of the Government to recover the amount was 
negatived®. A registered owner paying revenue due on land cannot recover 
it from one who is not the registered holder, because the latter is not bound 
to pay it under the Madras Revenue Recovery Act, II of 1864, S. 35, thou^ 
it may be to his interest to do so*. Where income-tax was levied on A, and 
A on the allegation that the income was enjoyed by B sought to recover it 
from B, held, as B was not assessed for its payment, A’s claim was not main- 
tainable whether under this section or under S. 70.’ A second mortgagee in 
redeeming a prior mortgagee cannot claim to be reimbursed in respect ^ any 
payment made by him in satisfaction of a decree for rent obtained against 
the mortgagor by the superior landlord, for the first mortgagee is under no 
liability to pay the rent due to the superior landlord.* But where a mor^gee 

17 Veerappa v. Chetty, 39 CWN 438 PC refd. to in Kuppuswamy v. Rasappa, 170 IC 7. 

18 Govind v. Gondal State, 1950 PC 99. 

19 Somashastri v. Swamirao, 42 B 93, 98. 

20 Mothooramth v. Kristo, 4 C 369 fold in Ckandradaya v, Bhagaban, 23 CLJ 125 ; 

Joychand v. Dolegobinda, 1944 C 272 ; Chengd v. Vdd, 1936 M 752 ; Auffte v. 

Sidhgopd, 1940 A 214; Biraj v. Puma, 69 CLJ 550. 

1 Ahid Hussain v. Conga, 113 IC 441. 

2 fagapdi v. Sudrusernnama, 39 M 795, cited in Rasappa v. Doraiswarm, 49 MLJ 88. 

3 timed V. Bihari, 62 IC 881 ; see Jd Indra v. Dilraf, 61 IC 278 cited ante. 

4 Chaturbhu} v. Girdhari, 1948 M 390. 

5 Secretary of SUste v. Fernandes, 30 M 375. 

6 . Bo^ SeUappa v. VridheKhala, 30 M 35 ; Suhramania v. Mdtdingasami, 33 M 41. 
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ta^uk, held, the mortgagee had an interest in making the payment and the 
purth.aser was primat facie bound to pay the rent, therefore, under S. 07 the 
fmmer could recover the amount from the latter.* A person purchasing a 
property, subject to a charge for maintenance in favour of a widow, has no 
cause of action against the vendor when the charge is enforced by the widow 
a gains t the property and the purchaser pays off the money to avoid a sale.“ 
So sdso a purchaser of a patni taluk is not entitled to recover arrears of rent 
paid by him to the superior landlord which accrued due while the mortgagee 
was in possession of the property, because the plaintiff was under the legal 
liability to pay the rent that was due upon the property when he made the 
purchase, he in fact purchased tlie property with the liability of the prior 
charges.^* A decree-holder, who has purchased tlie property of the judgment- 
debtor in an execution sale, is not, on paying arrears of revenue, entitled to 
recover them from the judgment-debtor.’- Where plaintiffs sued defendants 
for the recovery of the dues payable by the latter, held, the defendants were 
trespassers and were not persons bound in law to pay the dues, therefore^, as 
against them the plaintiffs had no cause of action for reimbursement.”; A 
usufructuary mortgagee is liable to pay the under-proprietary rent of the 
bolding and is, therefore, not entitled to recover it from the mortgagor.” A 
purchaser who pays a debt due from a tenant to the landlord is entitled to 
recover the amount from the tenant.” Under the terms of a usufructuary 
mortgage the mortgagee was bound to pay the zeminder the rent due for the 
holding mortgaged, but he failed to pay it. On the zeminder getting a decree 
the mortgagor paid the sum and sued to rcco\t r it from the mortgagee. The 
cause of action arose on payment and vzas independent of the mortgage. 
There is no limitation in the section to the effect that the liability to pay 
is a liability existing between the person bound to pay and the person to 
whom the money is paid.” If a purthaser of property is bound to meet the 
daims of certain mortagees he is entilletl to be leimbursed by the vendor.” 
Where the plaintiff bought the defendant co sharer’s interest in land, the latter, 
thou^ in possession, is a trespasser pure and simple, .so is not liable for the 
dues of the zeminder paid by the former in respect of the whole property.” 
tFnder the section a person interested is entitled to recover what he pays on 
behalf of another who is bound by law to pay, but not what he pays to a 
third person who has already paid on behalf of the person lawfully bound 
to pay.” A plaintiff cannot recover a payment made to improve his title but 


9 Umesh v. Khulna Loan Co., 34 C 92. 

10 ' Mangalathammal v. Narayanaswami, 17 MLJ 250 ; Nandan v. Fateh, 1940 A 104. 
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12 Chedilal v. Imor, 151 IC 351. 

13 Payida v. Barrey, 91 IC 608. 
t4 (Soya V. Soda, 48 IC 69. 

15 Mahatha v. Bandhu, 22 IC 720. 

16 Bamgopal, 25 ALl 791. 

17 ^hapeiai v. Batumi, 32 CWN 70S PC. 

V. Berretf, 91 IC 608. 

19 Prag ▼. Prog, 14 ALJ 60S. 
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wli^ch payment he is not bound by law to make.* 

7. Contribution. — Section 69 does not apply to suits for contribution. 
The section deals with reimbursement and not with contribution at all, for 
the person who is interested in the payment of money which another is bound 
by law to pay must be a person who is not himself bound to pay the whtde 
or any portion of the money.* In some of the cases however it has been hdd 
that sec 69 applies to suits for contribution, but these cases cannot be sup* 
ported on the language of the section. 

8. Limitation. — ^Art. 61 of the Limitation Act is applicable, when the 
case cannot be brought under Art. 132, to the claim of a person under S. 69. 
In Rajah of Vizianagram v. Rajah SetrucherW it was held that in the absence 
of a charge, the only article applicable would be Art. 61. or 99 and not 
Art, 120. Cause of action begins to run from the date of expenditure or the 
date when the rightful person claims the estate. A party cannot, by holding 
on and keeping possession of the estate, enlarge the period of limitation.' 
Limitation is 3 years* from the date of payment.' 

70. Obligation of person enjoying benefit of non*gratuitous 
act. — Where a person lawfully does anything for another person, 
or delivers anything to him, not intending to do so gratuitously, 
and such other person enjoys the benefit thereof, the latter is 
bound to make compensation to the former in respect of, or to 
restore, the thing so done or delivered. 

Illustrations 

(a) A, a tradesman, leaves goods at B’s house by mistake, B treats the goods as 
his own. He is bound to pay A for them. 

{b) A saves B’s property from lire. A is not entitled to compensation from B 
if the circumstances show that he intended to act gratuitously. 

1. The section. — Sections 69 and 70 deal with different conditions and 
apply to different sets of facts.' The applicability of the section does not 
depend upon the existence of a contract binding on the parties and it does 
not provide for contractual liabilities. S. 65, on the contrary, proceeds on 
the basis of there having been a contract. The basis of compensation under 
the section is not the same as on contractual rights but would be in propor- 
tion to the benefit enjoyed by the party for whom a thing was done or to 

20 Ram V. Damodar, 1 Bom LR 371. 

1 Ramasvoami v. Viswanatha, AIR 1950 Mad 343 ; Manindra v. lamahir, 9 CWN 670 : 

Jirmah Alt v. Fateh AH, 15 CWN 332; Gopinath v. Raghuhansh KumOr, AIR 1949 

Pat 552. 

2 26 M 686 ; see Annada v. Panchu, 61 C 864 cited ante ; ptdlonfee v. Lonaoala 

Municipidity, 39 Bom LR 835. 

3 Muthustoami v. Ponnayya, 51 M 815. 

4 Tota V. Harish, 1937 N 402. 

5 Btmi ▼. Shh, 1933. A 908. 

6 Sydhia^ishtt v. Baiumudi, 1946 C 63. 
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a thing was delivered.' For the application of the section the law Will 
{Hresume a contract but not where there could not have been a contract, e.g., 
because of a legal bar.* The section sets out the circumstances in which a 
person receiving a benefit must be deemed to have impliedly agreed to pay 
<x>mpensation or to return the tiling delivered to him. The section is an 
illustration of an implied contract. I'he basis of the suit is a contractual one, 
so a minor cannot be sued under it.® Where a party’s claim to rdief is based 
on express agreement and no relief is asked for under the section, it is not 
open to the court, to grant any relief.*® The scope of the section has been thus 
explained in Damodara v. Secretary of Slate.'^ By the section three conditions 
are required to establish a right of action by a person who does anything for 
another, (1) the thing done must be done lawfully ; (2) it must be done by 
a person not intending to act gratuitously ; (3) and the person for whom the 
act is done must enjoy the benefit of it. If all these elements co-exist, J the 
person who does the act is entitled to claim contribution from the person 
on whose behalf he did the act. WTiere a person makes a payment in oMer 
to save his own interest as well as the interest of his co-sharer, it is not to\be 
presumed that such payment is made for the benefit of the co-sharer**, h^ut 
such a case seldom arises. That a payment is made for a certain person, 
of which he enjoys the benefit, may be presumed from circumstances until 
the contrary is asserted and proved. In order to claim the benefit of the 
section it must be shown that the defendant had the opportunity of accepting 
or rejecting the benefit of the payment made by the plaintiff. The words 
‘he enjoys the benefit’ must be taken to mean that he does it as the result of 
his volition. The plaintiff must continue to be interested in the property. 
The benefit should be direct. The payment must be lawful and for the 
defendant.** A panchayet rendering latrine services at certain persons’ request 
can recover the charges for them.** The section docs not contemplate a case 
of payment of money.** Where the right to relief is based on an express 
agreement, and no relief is asked for under the provisions of this section, it 
is not open to the court to grant the latter lelief.*® The distinction between 
this section and S. 51 of the Transfer of Property Act is that under the latter 
section the defendant gets a charge on the property, but under the former 


7 Pdlonjee v. Lonavala MunidpaKty, 39 Bom LR 835. 
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12 Toaytmbal v. Naina 33 M 15 retd. to. 

II Kitdar v. Narayan 34 CWN 41; Sourendra v. Tarubala 34 CWN 453; Challa v. 

, 1950 M 817 : (1950) 1 MLJ 306. 

}4 fUlffuntd V. S, P, Committee, 1935 N 242. 
y. Sarho, 1943 A 220. 

74:; y. ilim 19 1^ 511. 



THE SBClSiON 


443 


s. n] 

tlie pliuntiff i$ bound to make a compensation to the defendant for die 
amount spent.*^ 

Where a building contractor made additional constructions to ,the build- 
ing which were not done gratuitously and upon an oral agiecment claimed 
compensation at prevailing market rate against the owner of the plot, he was 
entided to receive compensation for the work done wliich was not covered 
by the contract, even if he failed to prove an express agreement in that behalf.** 
Where a building contract enables the Housing Board to stop work of the 
contractor and get the same done by another contractor after serving notice 
therefor, non-servicc of notice entides the contractor to claim compensation.” 

The scope of sec. 70 was discussed at great length by the Supreme Court 
in State of West Bengal v, B. K. Mondal if Sons.^ There the respondent 
completed the construction of certain storage godowns for the Civil Supplies 
Department on the basis of a written contract. He also constructed additional 
godowns, a number of small rooms and a kutcha road on the oral instruction 
of the S.D.O. and the Asst. Director of Civil Supplies. His bill for the work 
done on oral instruction was not paid, and the respondent instituted a suit for 
the amount of the bill. 7’he primary defence was that the verbal requests 
in pursuance of whicli the respondent claimed to have made the several con- 
structions did not constitute a valid contract binding the Government as such 
requests contravened the provisions of sec. 17.5(3) of the Government of India 
Act, 1935, which required a contract by a Province to be expressed to be 
made by the Governor. The trial Judge held that in view of sec. 175(3) of 
the Government of India Act, 1935, there was no valid contract between the 
respondent and the appellant for making additional constructions. He, how- 
ever, held that the appellant’s claim was' justified under sec. 70 of the Contract 
Act. This view was upheld by the lower Appellate Court as well as the 
Supreme Court. 

A person whose contract is void for non-compliance with Art. 299(1) 
of the Constitution is entitled to compensation under sec. 70 of the Contract 
Act It is, however, his duty to account to the other party for what he has 
received in the transaction from which his rights to restitution arise. If he 
fails tok do so his cliam for compensation or refund of deposit will be dis- 
missed.* An agreement which does not comply with the requirements of 
Art. 299(1) is, no doubt, void ; but Art. 299(1) does not stand in the way 
claiming compensation under sec. 70 of the Contract Act.* Sec. 70 applies 
to a lease of land to the P.W.D. for dumping its coal and tar even though the 


17 Bhupendra v. Pymi, 40 IC 464. 

18 Subramanyam v. Thyappa, AIR 1966 SC 1034, 1036. 
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liisase is hit by Art. 299(1), provided the lease is not intended to be grataitovtSi 
The basis of the obligation is not founded on any cx>ntract.® 

The section is not to be read so as to justify the officious interference of 
one man with the affairs or property of another, or to impose subjection in 
respect of services which the person charged did not wish to have rendered. 
Thus, if a riparian owner were to excavate a tank against the will of the 
other, no suit for contribution would lie against that other person.* The 
wide language of the section should be read with two qualifications, (1) it is 
not enough that the work should result in benefit to the defendant, it must 
have been done, in part at least, for his benefit ; and (2) the defendant must 
have been in a position after the execution of the work to exercise his option 
whether or not to avail himself of the benefit.* The section covers the case 
of a judgment-debtor making a payment under O. 21, r. 89, C. P. C. in order 
to set aside a sale though he is not bound to make the payment.® No fi[;tion 
of an implied request is necessary under the section.’ The section applies 
where the delivery is made in the absence of any express contract at all [and 
not where the delivery is made to a tliird party under a contract to which 
he is a stranger.® The section has nothing to do with the creation of a charge 
upon property, only a simple money decree can be obtained under it.® The 
operation of the section may b(? modified in certain cases by special enactments.’" 

The statement of the law is derived from the notes to Lampleigh v. 
Sraithwait^ and perhaps indirectly from Roman law. There may be; difficulties 
in applying a rule stated in such wide terms as tliose expressed in the section. 
According to the section, it is not essential that the act should have been 
necessary in the sense that it has been done under circumstances of pre.ssing 
emergency, or even that it should have been an act necessary to be done 
for the preservation of the property. It may therefore be extended to cases 
into which no question of salvage enters. It is not limited to persons standing 
in particular relations to one another, and except in the requirement that 
the act shall be lawful, no condition is prescribed as to the circumstances 
under which it shall be done. I'he section goes beyond the English law in 
creating an obligation to pay for .services voluntarily rendered. Thus, claims 
h^ve been uphdd where, if the English authorities, €.g., Leigh v. Dickeson^ 
had been followed, the claims would have been rejected.’®. The terms of the 
section are unquestionably wide, but applied with discretion they enable (he 
courts to do substantial justice in cases where it would be difficult to impute 

3 KesfuA Kishore v. State, AIR 1971 Pat 99. 

4 Fischer v. Kanaka, 5 IC 742. 
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to tlw persons concerned relaltons actually created by contract. It is, how- 
ever, espedally incumbent on final courts of fact to be guarded and 
circumspect in their conclusions and not to countenance acts or payments 
that are officious'*. Under sec. 70 the burden is on the plaintifi to establish 
that the defendant enjoyed the benefit which he is bound to restore to the 
plaintiff. Thus where the Government conferred on D the privilege of vending 
toddy, not intending to do so gratuitously, the Govenunent is not entitled to 
any relief under sec. 70 in the absence of any evidence adduced by the 
Government that D made any profit out of the contract entered into by him 
with the Government'*. This section covers a wider ground than S. 69 and 
should not be invoked in the case of a benefit received under a contract. 
'I'o such a case S. 65, it has been said, would be clearly the more applicaMe 
section’*. The section does not apply to a case of services rendered on 
request or pursuant to a contract’'. “To support such a suit (for repayment), 
there must be an obligation expressed or implied to repay. It is well settled 
that there is no such obligation in the case of a voluntary payment by A Of 
B's debt. Still less will the action lie when the money has been paid, as 
here, against the will of the party for whose use it is supposed to have been 
paid”’*. The wording of the section is very wide. It may be contended that 
it covers the case of a benefit forced on a man against his will as long as 
the act conferring it is not unlawful. That some restricted meaning is to 
be given to the word is recognised in some cases'". But it is not necessary 
(1) that the beneficiary should exercise the option of accepting or declining 
the benefit before it is confeiTed, or (2) that if he enjoys it afterwards with- 
out objection he must be presumed to accept it. In other cases, however, 
it has been held that a .person cannot be said to have enjoyed a benefit within 
tlie meaning of this section unless he has bad the option of accepting or 
rejecting it®*. After all liabilities are not to be forced on a man behind his 
back"*. So a mere volunteer is not entitled to the benefit of any payment 
he might make on behalf of a debtor®*. A contractor failing to complete 
within time, the owner was entitled to take possession of the land with such 
building as had been constructed without paying anything®. The effect of 
such a narrow view, it has been pointed out, would be to exclude the 

14 Suchand v. Balaram, 38 C 1 

15 B, C. Gowda v. State, AIR 1974 Knt. 136. 139-140. 

16 Municipal Board, Lucknow v. Debi, 99 1C 643. 
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SaptharisM v. Secretary of State, 28 MLJ 384 ; Sri Chandra v. Srinivasa, 38 M 
235, 241, 243. 
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MLJ 433; Rajah of Pittipuram v. Secretary of State., 16 MLT 375 ; Palaniappa 
V. Rangackariar, 28 IC 697 ; Gopi v. Raghu, 1949 P 522. 

21 Falcke v. Scottish Insurance, 34 Ch D 234 : (1886-90) All ER Rep 768, cited in 
Yenhsta v, Timayytt, 22 M 314, 

22 Pats V. Moti, 1935 L 523. 

23 Miamo y. Butt, 8 E&B 738. 



me 


THE INJMAN CONTRACT ACT 


(S. 7^ 


operation of the section in all cases where statutory payments are ma^ fw 
the protection of property by a person who, but for such payment, mijj^t 
be seriously prejudiced**. 

Sec. 70 does not sanction recovery when the person primarily liable has 
no knowledge, actual or implied, that expenditure is or probably may be 
necessary on his behalP. Where the plaintiff without referring to the party 
liable and without his knowledge and behind his back makes a payment it 
cannot be said to have been made for the party liable^. 

2. Not intending to do so gratuitously. — Where the Government repaired a 
which irrigated the lands in the zamindary of the defendants and also 
raiyatwari villages held under the Government, and it was found that the defen- 
dants knew of the repairs which were necessary for the preservation of the 
tank, as the defendants had enjoyed the benefit of the work done, anti' the 
Government, had not carried out ‘the repairs intending to do them gratuitclusly, 
the plaintiff was entitled to recover part of the costs incurred from^the 
defendants*. \ 

From illustration (h) it may be inferred that if A saves the property, of 
B from fire, and the circumstances show that A did not intend to het 
gratuitously, he is entided to compensation. A co-sharer repairing a hat, 
pursuant to a notice by the municipality under threat of forfeiture of licence 
in the event of non-compliance, is eniitlcd to contribution from the other 
co-sharer*. Where one of two joint tenants paid the whole amount of rent 
due upon their holding, the plaintiff’s payment was not voluntary, so he was 
entided to recover the defendant’s, share from him*. If the payment in ijlic 
circumstances of a case be found to be a gratuitous one the plaintiffs will 
not be endded to recover it from the defendant'’. Where after a sale in 
execudon of a money decree a co-sharer makes the requisite deposit in court 
under S. 310 A (now O. 21. r. 89) and has the sale set aside, the payment 
is not voluntary or gratuitous and it relieves the defendants of their liability 
under the decree. The plaintiff is therefore entided to be reimbursed of 
the payment®, but not where there is no evidence to show that the payment 
was made for the defendant'. Reversioners before claiming back the estate 
must reimburse the purchaser from die widow to the extent of debts binding 
upon the estate*. Where the plaintiff has enjoyed the benefit of the money 

24 Suchand v. Bdaram 12 CLJ 566 ; Joganarain v. Badri, 16 CLJ 160. 

25 Muthu Raman v. Chinna Vellayan, 39 M 965, 

1 Tangya Fata v. Trimbak 40 B 646 ; Sri Chandra v. Srinivasa, 38 M 235, 241, 243. 

2 Damodara v. Secretary of State, 18 M 88 ; there was no request on the part of 
the zeminder, though it was possible that if the facts were properly ascertained, 
a request might have been implied. According to English authorities the action 
must have failed, see the case explained in Yogambal v. Naina, 33 M 15 ; 
Snnivasa v. S. of S., 1943 M 85 FB ; Chengal v. Udai, 1936 M 752. 

3 Jarao v. Basanta, 32 C 374; Bibi Baratan v. Chandramani, 167 IC 42. 

4 Nitdosh V. Jakarta, 27 IC 334. 

. 5 Suratj y. Hashrm, 40 A 555 ; Banwari v. Rajkishore, 1946 N 21. 

6 Dwi id V. Patti Bam, 8 ALJ 622 ; Batuk v. Bepin, 16 CWN 975. 

7 Tboambd v. Ntdnti, 33 M 15. 

g r. Ajodhim, W4 P 327. 
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laid out by the defendant in clearing a jun^e and making the land fit for 
cultivation, not intending to do so gratuitously, the defendant is entitled 
to claim contributitm from the plaintiff*. 

A tenant satisfying a rent decree by paying the amount due for the entire 
estate can recover it from his co-tenant'*. A contract between a pleader and 
his client for the payment of his fees must be such as will satisfy S. 28 
the Legal Practitioners Act. If the pleader does the work merely on the 
understanding that he will, in the ordinary course of events, be paid, be 
may have a good claim against the client under this section". Where pay- 
ments were lawfully made to lawyers by the executors of a deceased sebait^ 
with no intention to do' so gratuitously and the debutter estate enjoyed the 
benefit of the payment, the estate was liable to make good such payment**. 
Where plaintiffs delivered goods to a municipal committee in excess of the 
quantity ordered, the contract not being under seal and not binding on the 
committee, the plaintiffs were entitled to the price of the goods delivered 
as it would not be fair to ask them to remov(‘ the goods after the lapse of a 
long time". Where the plaintiff, who was recorded as Inmbardar of certain 
pioperty, paid the revenue on citation being issued by the Revenue authorities 
but at the same time sold his property to the defendants who were therefore 
liable to pay the revenue, the payment was not gratuitous and was recoverable**. 
On the imposition of a duty by the Government which is payable by the parties 
under S. 10 of the Tariff Act, the seller may add the amount equivalent to 
the duty to the contract price". Where the plaintiff and tire first defendant 
were before partition members of a joint Hindu family and were entitled 
to certain shares in a mortgage, the plaintiff called upon the first defendant 
to join him in filing a suit on the mortgage but receiving no answer from 
him made him a pro forma defendant, but he later on was made a co-plaintiff 
on his own application, the plaintiff was entitled to contribution in respect 
of costs from the other party". If a person by subpoena is compelled to 
give evidence at a trial it is only reasonable to imply a promise to pay him 
his expenses". Where a promissory note being insufficiently stamped f ails 
to take effect as such, the creditor can treat the contract as non-existent and 
ask for refund". Where a mortgagee auction-purchaser buys the mortgaged 
property charged with arrears of rent, on payment of such arrears to 
the superior landlord in order to prevent a sale of property, he is not 
entitled to be reimbursed by the mortgagors". Under O. 21 r. 89 the amnimt 

9 Bhupendra v, Pycari, 40 IC 464. 

10 Hari v. Rama, 60 1C 414. 

11 Mohendra v. Akhil, 20 1C 47. 

12 Peary v. Narendra, 9 CWN 421. 

13 Ram v. Municipdl Committee, Lahore, 145 1C 687. 

14 Pokhpal V. Loll Madho, 51 A 897, Nath v. Baijnath, 3 A 66 FB refd. to. 

15 Trikamlal v. Kalidas, 21 B 628. 

16 Sundara v. Anantha, 43 MLJ 271. 

17 Nenud V. Ajedutr, 8 CWN 178. 

18 Vdaram v. laxman, 104 1C 470. 

19 Mobaranea v. Harendra, 1 CWN 458. 
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paid must be taken to have been deposited voluntarily and thcrrfore no suit 
vrould lie for its recovery®*. Where a co-mortgagor discharges the whole of 
the mortgaged debt on a property, the other mortgagees cannot claim possession 
of their shares without payment to the co-mortgagor. The section is not 
confined to cases where a service is rendered to another under compulsion 
<x in circumstances of pressing necessity*. Where no agreement has been 
made by one expressly about the fees to be paid to a doctor, he is entitled to a 
reasonable remuneration’*. Under a contract if the old rates of work are 
abandoned and no new rates are setded, the party doing the work is entided 
to charge reasonable market rates. The general principle is that where one 
has expressly or impliedly requested another to do him a service without 
specifying any remuneration, but the circumstances of the re<j[ucst imply that 
the service is to be paid for, the law will imply a promise to pay quantum 
meruit, i.e., so mudi as the party doing the service has deserved®. Quantum 
meruit is based on a quasi-contract and not on any express agreement. 
Where a party to a contract has wholly or partially performed his obligation 
he may neglect the contract and sue upon a quantum meruit. But where 
the contract has not been ignored or repudiated and a claim is based upon 
the terms of die contract, the principle of quantum meruit cannot be evoked*. 
Where under a contract the client promised to pay lump sum remuneration 
to his solicitor if he completed sale of his ptcmiscs but the sale could not be 
completed due to breach on the part of the purchaser, the solicitor cannot 
recover the remuneration ad the sale was not completed and sec. 70 cannot 
apply as there was an express contract, nor can sec. 56 apply as breach on the 
part of the purchaser could be foreseen by the parties and did not lead to 

an Impossibility of performance by the solicitor®. 

/ 

Compensation quantum meruit is awarded for work done or service 
rendered, when the price thereof is not fixed by a contract. Foi work done 
or services rendered pursuant to the terms of a contract, compensation 
quantum meruit cannot be awarded where the contract provides for the 
consideration payable in that behalf. Quantum meruit is but reasonable 
compensation awarded, on implication of a contract to remunerate, and an 
express stipulation governing the relations between the parties under a contract 
cannot be displaced by assuming that the stipulation is not reasonable*. 
Prices for described items of work include all ancillary work which may 
be necessary for the completion of the described work. But a totally 
different work not being ancillary or incidental work calls for a different 
rate outside the contract. To such a claim in respect of a totally different 


20 Shankarrao v. Vadilat, 35 Bom LR 462 ; Raghu v. Deokali, 7 Pat 30 ; Kummakutty 
V. Neelakandan, 53 M 943 ; but see Suchand v. Bataram, 38 C 1. 

1 Jmthari v. Tunde, 54 A 975, 906; see Palaniappa v. Rengachariar, 28 lO 697 

2 XiAcfc V. Gtdlagher, 25 IC 777. 

i ». N. Ry. V. Ratanii, 62 C 175. 

4 Engineering Company v. /. O. Corporation, AIR 1975 Pat 212. 

5 B. Biswas V. Sakhim Begum, AIR 1973 Cal. 135. 

6 Ahpi Parshad v. Union of India, AIR 1960 SC 388, 595 ; Halsbmy, 4fli ed., vol 9, 
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woik the pnncipie o£ quantum meruit applies’. Where a ' surveycnr agreed 
to iupervise specified building work for a fee of Rs. 30, but additional work was 
ordered by the owner and supervised by the surveyor, who made no request 
for increasing fee until after the completion of the work, held he was hot 
entitled to additicmal fee by way of quantum meruit in the absence of a 
fresh contract, express or implied*. 

The obligation to pay reasonable remuneration for tlie work done when 
there is no binding contract between tixe parties is imposed by a rule of law, 
and not by an inference of fact arising from the acceptance of services or goods. 
It is one of the cases referred to in books on contracts as obligations arising 
qtiasi ex contractu, of which a well-known instance is a claim based on 
money had and received*. A person without an eutorceable contract in his 
favour supplying goods to a Government department ^is entitled to a money 
equivalent to the goods ddivered assessed at the market rate prevailing on 
the day on which the supplies were made"’. A person supplying goods to 
a Municipality under a contract which is void under the law governing the 
Municipality can maintain his claim for compensation under sec. 70, though 
he is not entitled to maintain a suit for the pri(c of the goods relying upon 
any contractual obligations of the Municipality.^'. Where services are rendered 
by the sons of a partner to the firm, the sons are entitled to reasonable 
remuneration on the basis of quantums meruit^". 

The fact that without the fault of either party, there had been an 
unexpected turn of events, which rendered the contract more onerous than 
had been contemplated, is not a ground for relieving the contractors of the 
obligation which they had undertaken and allowing them to recover on the 
basis of a quantum meruit'*. 

3. Lawfully. — ^The word ‘lawfully’ in the section cannot be ignored’^. 
The word means not unlawfully. To interpret it as meaning bona fidCf as 
has been done in Venkata v. Arunaclialam'^ would be to put too narrow 

7 Gujarat Electric Board v. S. A. Jain & Co., AIR 1972 Guj. 192. 

8 Gilbert v. Knight, (1968)2 All ER 248. 

9 Craven-Ellis v. Canons, (1936) 2 KB 403, 412 CA. See also Societe F. T. D'Arme- 
ment v. Sidermar, (1960) 3 WLR 701, a Suez Canal case. 

10 Secy, of State v. G. T. Sarin, AIR 1930 Lah. 364, approved by the Supreme (^omt 
in Dhunji Slaw v. Poona Municipality, AIR 1970 SC 1201 ; Kotah Match Factory 
v. State. AIR 1970 Raj 118, 124-25. 

11 Dunji Shaw v. Poona Municipality, AIR 1970 SC 1201, 1204. 

12 Shelat Brothers v. Nanalal Harilal, AIR 1937 Mad 78, 81. 

13 Davis Contractors Ltd. v. Fareham VJ).C., (1956) 3 WLR 37, HL., where the 
House applied British Movietonews Ltd. v. London & District Cinemas Ltd., (1952) 
AC 166 and F. A. Tamplin Steamship v.. Anglo-Mexican Petroleum Products, (1916) 
2 AC 397. See also Societe F. T. D’Armement v. Sidermar, (1960) 3 WLR 701, 
a Suez Canal case, which was overruled by "The Bugenid’, (1964) 2 WLR 114 
CA., a subsequent ^ez Canal case ; Puran Led v. State of U.P., AIR 1971 SC 712 ; 
State of Pajasthan v. Motiram, AIR 1973 Raj 223, 232. 

14 Batmari v. Rajkishore 1946 N 21. 

15 SI 1C 857 ; Saptharishi v. Secretary of SUtte, 28 MLJ 384 ; Ver^ata v. Arumdhalam, 
511CR57. 
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a meaning on the tcjntn“. The section does not empower the court to hold 
that no act shall be deemed to be lawful unless compensaticm is due for 
doing it”. The term lawful' has a wider meaning than the term legal'. 

is what is in conformity with the letter or rules of the law as 
administered in the courts. ‘Lawful’ is what is in conformity (or frequently 
not opposed) to the principle or spirit of the law, whether moral or judicial. 
'Ihe test to be applied is'®, whether the person so acting held such a position 
to the other as directly to create, or by implication reasonably to justify, the 
inference that by the act done for the other ptTson he was entitled to look 
for compensation for it to the person for whom it was done”. A contract 
may be illegal, but anything done under the contract is not necessarily 
Unlawful. In State of West Bengal v. B. K. Mandate, a contract to put up 
certain godowns for the use of the Civil Supplies Department was held 
unenforceable. The godowns were accepted and used by the 
It was held that merely because the contract was illegal it did not 
that the contractor had done something which was not lawful. 

The word “lawfully” in sec. 70 qualifying the doing or delivery 
thing must have reference lo the doing or delivery of those things whi^h 
are stated to be lawful in see. 23. T’hus where paddy is delivered in contra- 
vention of the Maximum Price C^ontrol (3ider, the acceptance of that delivery 
would not create a lawful relationship between tlie parties so as to attract 
the provisions of sec. 70'. 

4. Benefit. — ^The section does not mean that the benefit should be 
thrust upon him without his having the option of refusing it. Nobody has 
a right to force a benefit on another®. I’he section contains a provision for 
binding a person to make compensation under conditions which do not 
postulate a contract. The very' purpose of !he .section is to lay down in 
what circumstances such a relation may be taken to exist®. Where certain 
proceedings were taken by the defendant for his own benefit and without 
any authority, express or implied, from the plaintiff, the fact that the result 
was also a benefit to the plaintiff did not create any implied contract or give 
the defendent any eejuity to be paid a share of the costs by the plaintiff*. 
The section applies where both parties have benefited by the act of one of 
them, e.g., if a common channel be repaired by the plaintiffs after informing 
tbe defendant who is benefited by the repairs, the defendant is bound to 
contribute towards the repairs®. A co-sharer is not liable to contribute to 



16 M/uthayya v. Naryamn, 109 1C 101. 

17 Patlonjee v. Lonavala Municipality, 39 Bom LR 835. 

18 As laid down in Chedi Lai v. Bhagwan Das, 11 A 234. 

19 Ptmjabhai v. Bhe^wandas, 53 B 309 ; see Canapathi v. Sanna, 126 1C 733 

20 AIR 1962 SC 779. 

1 JL Manikyam v. M. Satyanaryana, AIR 1972 AP 367, 

2 fo§mBal v. Naina, 33 M 15 ; Ram v. Ram, 158 IC 25, 28 ; see post, 

8 j^oBonjee v. Lonavala Munwiptdity, 39 Bom LR 835. 

4 Abdal V. Shabika, 21 C 496, 504 PC. 

It V. Vaerappa, 92 IC 838; Gangfi Saran v. Narayan Das, AIR 1971 
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the cxpooses o£ a litigation bona fide canied cm in respect, of the conmum 
{noperty*. It is not in every case in which a man has benefited by the 
mtmey o£ another that an obligation to repay that money arises. Thus, 
where the expenditure on repairs, or any pai t of it, is not incurred •|)y a 
co-diarer for the defendant, the plaintiff is not entitled to claim compensation 
under the section''. Where a tenant effects repairs amounting to renovation 
of a building without the previous permission of the Rent Controller required 
under the relevant Rent Control Act and also disregarding the objection 
of the landlord, the tenant cannot invoke see. 70 of the Contract Act.* A 
mortgagee of a share of an estate, who was also a part proprietor, deposited 
the revenue and cesses payable by the defaulting mortgagor to save the 
property from being sold, held, the mortgagee was en tided to have the 
amount paid on account of revenue added to his claim and to a personal 
decree under this section for the amount paid on account of cesses*. Similarly, 
where work is done by a person under a contract which has not been validly 
executed, but the person on whose behalf this contract has been executed 
has taken the benefit of the work done by the other party, such person is 
bound to pay compensation to the other party^". Where a holder of an 
inam takes for his benefit Government' water and the zamindar has to pay 
cess therefor, the former is bound to compensate the latter, as he has enjoyed 
the benefit of the water, the zamindar not intending to act gratuitously". 
When a person does any act for his own benefit which incidentally benefits 
another person, the other person is not requii;ed to pay for the benefit 
he derives from the act. What is done cannot be described as done by one 
person for another, unless it can be shown that but for the existence of 
that other’s interest, it would not have been done". Where ryots cleared silt 
and sued to recover the amount from the Government held, the Government 
did not enjoy the benefit of the act". On a rent decree being passed against 
two lessees if one pays the entire amount the other is liable to contribute". 
If the fact of a co-owner defending a suit benefit other co-owners incidentally, 
without any special effort on his part, he is not entided to claim contri- 
bution from them". Where the defendant obtained a priority certificate for 
the supply of coal, the engineer being shown to be the consignee in the 
railway receipt, and the railway company recovered the freight from the 
Secretary of State, he was entided to recover the money from the defendant, 
as he had the benefit of a payment which was not intended to be 
gratuitously by the Secretary of State". Where the plaintiff as a trustee 

6 Halima v. Roshan, 30 M 526. 

7 Jyam v. Umras, 32 B 612. 618. 

8 Doraipandi v. Sundara Pathar, AIR 1970 Mad 291, 298. 

9 Upendra v. Tara, 30 C 794. 

10 Khanna v. Secretary of State, 167 IC 510. 

11 R<dcdt of Venkatagiri v. Vudutha, 30 M 277. 

12 Viswanadha v, Orr, 45 IC 786. 

13 Radha V. S. of S^ 1936 M 930. 

14 Bepat v. Shtm, 132 IC 107. 

15 Gfttdam y. Inaytd, 141 IC 68. 

1^ Secretary erf State v. Sobha, 127 Kl 146, 
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bptTOwetl iboney for the benefit of a trust estate, he would be clearly entitled 
to indemnify himself from the trust estate in respect of the payment made by 
him to the creditor^’. Where the landlord paid the rate for Government water 
us^‘ by a tenant, the former was not entitled to recover it from the latter 
as the latter did not benefit by such payment^. The purchaser of a tenure 
buys the property with the encumbrance of rent due from the original tenant, 
the liability to pay rent is his, therefore, he is not entitled to recover the 
prior rent charges paid by him’*. Where two persons were liable to pay 
the amount due under a mortgage in equal shares, while on the sale of the 
property one of them paid the entire amount, he was entitled to recover 
half the decretal amount with interest, but not the statutory compensation 
money paid by him-“. Where in execution of the decree obtained by the 
first mortgagee, the second mortgagee avoids the court sale by paying the 
decretal dues the second mortgagee is entitled to be compensated byj the 
purchaser of the equity of redemplitm under sec, 70, because the payilaent 
made by him to avoid the court sale goes to discharge the first mortage 
to the benefit of the purchaser of the equity of redemption’. 

5. Does. — ^It has been contended that the word “does” in this section 
does not include payment; of money, for if it did sec, 69 would be wholly 
unnecessary. But this would not be so, because there might be cases in 
which a person who was bound to pay a certain sum of moaicy would not 
be necessarily benefited by its iiaymcnt by another. Such a case would not 
fall under sec. 70 but under sec. 69“. 

6. For another. — bt Yogambal v. Naina\ it has been laid down thit 
the section will not apply to cases where the person who makes the payment 
tnatps it for himself and not for the other person against whom his claim 
for reimbursement is made. It has also no application if the payment has 
been made in the course of a transaction which in one event would have 
turned out highly profitable to the person making the payment and extremely 
detrimental to the person whose debt the money went to pay, the payment 
in such a case cannot be said to have been made for the benefit of another*. 
Where the plaintiff is in wrongful possession of the defendant’s property 
and pays in revenue for his own benefit and on his own account, the fact 
that he has been a loser by the wrongful act, or that the defendant has 
been benefited by the payment, will give him no right of suit against the 
defendant*. Where it was from the plaintiffs themselves that the payment 
of the income-tax was demanded and enforced, it cannot be said to have 

17 Seetharama v. Marugayya, 12 IC 335 ; Peary v. Narendra, 37 C 229. 
is Dist. Board, Tanjore v. Mum, 22 1C 34. 

19 Rmgltd V. Kali, 77 IC 73 ; but see Suckand v. Bahrain, 38 C 1. 

20 Bhaguiati v. Maiyan, 134 IC 139. 

1 Kkander Khan v. Doraisvoami, AIR 1974 Mad 371. 

'\2...Sndih V. Dinomth, 12 C 213, 217. 

; 3 33^ If 15 ; yaeraraghdoa v. Letkshmam, 25 ML] 312. 

, 4^. V. Biseswar, 2 lA 131. 

>3 V. l^umda, 7 A 660, Tibtck v, Sou/dymM, 4 C 366. 
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bMn paid by them for the defendant merely because the authorities ^ould 
have exacted payment from the defendant'. Where payment was made not 
<Mily without the consent but without the knowledge of the defendant apd 
the object of the payment was to benefit the plaintiff himself, it could not 
be recovered^ No doubt, tenants are interested in the preservation of their 
landlord’s title from attack, but it docs not follow that the former are bound 
to contribute to any expenses to which the latter may have been put in 
defending or perfecting their title*. It is not necessary in order that the 
section may apply that the person lawfully doing the thing for another 
must know who the other person is*. 

7. Person. — ^There is no reason why the section should not be applied 
to payments made or acts done for a minor’®. On the other hand, it has 
been pointed out that if the words “any other person” could be interpreted 
as comprising the case of a minor, S. 68 would be wholly unnecessary. 
Accordingly, it has been held that the section does not apply to the case 
of a minor”. Where a Hindu mother alienated some property of her 
(adopted) minor son while a certificated guardian was acting, the alienation 
was .set aside, but the transferee was not paid back the purchase money, 
for it was applied not in the repayment of debts of the minor but of debts 
binding on his mother. The payment under the circumstances was held to 
have been a purely voluntary payment’*. Where the transferee from a 
limited owner paid up the dues of the superior landlord, on the death of 
the transferor he was held entitled to recover the sum paid from the next 
immediate reversioner, as it relieved the latter from the liability to pay to 
the landlord and the payment was made for the reversioner and apparently 
not gratuitously’*. The w'ord ‘person’ includes a caste. Where the plaintiff 
does or pays something for his caste and does not intend to do it gratuitously, 
and the other members oi the caste have enjoyed the benefit of his deed, 
the plaintiff is entitled to compensation’*. 

71. Responsibility of finder of goods. — person who finds 
goods belonging to another and takes them into his custody is 
subject to the same responsibility as a bailee. 

ResponsibUity of finder. — ^The general right of a finder of any article 
which has been lost, as against all the world except the true owner, was 
established in the case of Armory v. Delamirie^. A person entering a shop 
found on the floor a bundle of bank notes. The party who had lost them 

6 Ragahaoan v. Atamelu, 31 M 35. 

7 Tangya v. Pala v. Trimbak, 40 B 646, 651 ; Chittemnm v. Gava-amma, 16 MLJ 136. 

8 Jesingbhai v. Hataji, 4 B 79. 

9 Bhupmira v. Pyari, 40 IC 464. 

10 Muthaifya v. Namyanan, 109 IC 101. 

11 Shdhhm v. Bfumgi, 135 1C 177. 

12 JVarhu V. BMwantrao, 27 B 290 ; see Venkata v. Timmayya, 22 M 314. 

13 Bama Sundart v. Adhar, 22 C 28. 

14 Bhieoobai v. Hanba, 42 B 556. 

15 1 SmliC see Bridges v. Hawkesworth, 21 IfOB 75 : (1843-6(0 AH SR Rep 122* 
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could not be found, held, as against eveiyone but the true owner, the 
property in the notes belonged to the finder, not to the owner the ^op, 
hotfwithstanding that the former handed it over to the latter with a view 
to its being restored to the real owner. But the above d^ision was dis- 
tinguished in South Stnffordshire Water Co. v. Sharman^’, where it was held 
that where a person was in possession a house or land with a manifest 
intention to exercise control over it and thd things which may be upon or 
in it then, if something be found in that house or land, whether by an 
employee of the owner or by a stranger, the presumption is that the possession 
of that thing is in the owner of the house or land. The finder of goods is 
justified in taking steps for their protection and safe custody till he finds 
the true owner. It is no conversion if he removes them to a place’ of security”. 

The plaintiff booked to himself as consignee goods per passenger^ train 
from Quetta in Pakistan to New Delhi in India. The receiving i^iilway 
(Pakistan Rly.) ended at the Pakistan frontier. The goods were taked over 
by the forwarding railway (Indian Rly.) and came safely up to New Delhi. 
There was no treaty or understanding between the two railways or \their 
States in the matter of liabilities of the respective railways in the cas^ of 
through booked traffic. The plaintiff made a claim against the forwarding 
railway for compensation for non-delivery of goods entrusted to the said 
railway and as the demand was not complied with, he instituted a suit 
against the Dominion of India. 

On these facts and also on the basis of the course of conduct of the 
parties, the Supreme Court felt no difficidty in implying a contract of bail- 
ment between tlic plaintiff and the forwarding railway and stated that 
section 71 of the Contract Act permitted the recognition of a contract of 
bailment implied by law under circumstances which were of lesser significance 
than those present in this case”. 

72. Liability of person to whom money is paid, or thing deli- 
?mred by mistake or under coercion.— A person to whom money 
has been paid, or anything delivered by mistake or under coercion, 
must repay or return it. 

Illustrations 

(a) A and B jointly owe 100 rupees to C. A alone pays the amount to C, and B, 
not knowing this fact, pays 100 rupees over again to C. C is bound to repay the 
amount to B. 

(b) A railway company refuses to deliver up certain goods to the consignee, 
except upon the payment of an illegal charge for carriage. The consignee pays the 
sura charged in order to obtain the goods. He is entitled to recover so much of the 
dterge as was illegally excessive. 

1. Ihe s^tion. — “Claims for money paid by mistake might also be Ifud 
luvfer S. 65, for when a contract is discovered to be void a mistake is involved. 

16 <18^ 2 QB 44. 

,17 BotUns V. Fowler, LR 7 HL 757, 7««, 796 : (1874-80) All ER Rep 118. 
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Money paid under a mistake of fact to a banker and held by as agent 
of a thitd person may be r^overed from the banker, although he was when 
receiving the money ignorant of the true state of facts’’**. The section is to 
be read as subject to the law of estoppel*®. The equitable principle embodied 
in the section is that a person to whom money has been paid by mistake 
or under coercion must repay or return it. The section implies that the 
mtmey was not really due to the person to whom it was paid and this is 
made dear by the illustrations’. There must be some liability to pay®. As 
the Privy Council has observed, payment by mistake must refer to a payment 
which is not legally due and which could not have been enforced. The 
provisions of the section are not inconsistent with those of S. 21. Particular 
circumstances may disentitle a person from recovering money paid under 
mistake®. Where property bought by a person in his own name is sold in 
execution of a money decree against him, the minor having brought a suit to 
assert his rights, no relief can be obtained against the minor or his property, 
the purchaser is only entitled to a decree for compensation against the person*. 
The rule laid down in this section has been thus explicitly stated in an 
English case. Payment made under a mistake of fact may be recovered, 
provided the payment is made in the belief that a fact is true which is 
untrue. But if a person with knowledge of the fact pays money, which 
he is not in law bound to pay and in circumstances implying that he is 
paying it voluntarily to avoid litigation and close the transaction, he cannot 
recover it. Such a payment is in law like a gift and the transaction cannot 
be reopened. On the other hand, if a person pays money, which he is not 
bound to pay, under the compulsion of urgent and pressing necessity or 
of seizure, actual or threatened, of his goods, he can recover it as money 
had and received®. Where there is a partial failxu'e of consideration an 
action for money had and received does not lie®. 

2. Mistake*. — The word ‘mistake’ relates not only to a mistake of fact 
but also to a mistake of law. lielorc the decision of the Privy Council in 
Sibaprosad’s case®, there were conflicting views of the Judges in India as to 
whether money paid under a mistake of law was recoverable ; but in that 
case the Privy Council held that money paid under a mistake of law is as 
much recoverable as money paid under a mistake of fact. 

If a party makes a payment on the supposition that a fact is true whidi 
afterwards proves to be untrue, so that there is no liability to pay, he may 

19 C & S 281, refing to Kerrison v. Glyn Mills, 81 LJKB 465. 

20 Solomon v. National Bank, 42 B 16. 

1 Mahadeo v. Digbijai, 43 A 272. 

2 Adedkappa v. Thos Cook & Son, 1933 PC 78. 

3 Shiva v. Srish. 1943 PC 327. 

4 KuraUa v. Akunuri, 1946 M 150. 

5 Maskell v. Homer, (1915) 3 KB 106, 118 ; Sree Meenakshi Mills v. CalHanjee, 1935 
M 799. 

6 Secretary of State v. Tatya, 1932 B 386. 

7 Halsbtixy’s laws, 4tli ed. vol. 9 para 665. 

8 Am 1949 PC 297. 
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moover back the moziey that has been so paid*. Where excess price is paid by 
the buyer on account of the weight of the goods sold being wrongly calculated 
by the buyer, he is entitled to a refund of the excess price because no 
pOTBcm can unjustly enrich himself due to a mistake whether wanton or 
otherwise, made by him in the course of dealings by him with another"*. 
Where money has been paid to a person under a mistake of fact common 
to both parties the money so paid cannot be recovered as money had and 
received by the defendant for the plaintiff’s use*'. Money paid with full 
means of knowledge, but under a forgetfulness of facts at the time' of pay- 
ment which implies absence of knowledge, may be recovered back**, although 
the person paying it did not avail himself of the means of knowledge which 
he possessed’*. Forgetfulness may be a mistake. A man makes a mistake 
in foi^tting an existing fact quite as much as he does in assuming a state 
of things to exist which does not in fact exist**. Thus, in Brownlie v. CompbeW^ 
it has been held that in an action to recover money paid, by mistake it is 
sufficient to prove that at the time of payment the person paying was 
actually ignorant that the money was due, although he had the meaps of 
knowledge and it was owing to his own carelessness that he was, in 'ifact, 
ignorant. When a vendor left some money with a purchaser for payment 
to a prior mortgagee and a portion of it was paid, on the sale being set 
aside the purchaser could not recover from the mortgagee the amount paid 
to him, there being no privity between the parties and no mistake ofi fact. 
The money could be recovered from the vendor only'". When money is 
paid to a broker for the purchase of a particular property, but the broker 
enters into a contract for the purchase of a different property, the plaintiff 
is entided to recover the money from the vendoi**. An auction purchaser 
of property in which the judgment-debtor has no interest, on being deprived 
of the property by the rightful owner, can sue for recovery of the purchase 
money**. In Freeman v. Jeffries'*, it was held that an action for money 
paid by mistake was not maintainable without previous demand. But this 
case has been distinguished as having no reference to a case in which money 
was paid and received under a mistake of fact common to both parties, in 
such a case notice of the mistake and demand for repayment need not be 
given before action*. 


9 See Colonial Bank v. Exchange Bank, 11 AC 84; Barclay & Co, v. Malcolm, 133 
LT 512. 

id FKmdk Chand v. T. T. Electric Supply, AIR 1975 Mad 103. 

11 Barrett v. African Products, 110 IC 299. 

12 Kelly v. Solary, 11 LJ Ex 10 : (1835-42) All ER 320, relied on in Norwich UJF. 
Insce. V. Price, 1934 AC 455 : (1934) All ER Rep 352 ; A.S.S.S. Corp. v. S.VJO. 
Council, (1937) 2 KB 607. 

13 Imperid Bank v. Bank of Hamilton, 1903 AC 49, 56, cited in Jones v. Waring & 
Oittow, 1926 AC 70 ; (1926) AE ER Rep, 36. 

14 Hood V. Mackinon, (1909) 1 Ch 476. 

19 .5 AC 925. 

lit V. Punfab Bank, 145 IC 349. 

'JVtmumtd v. Yttsifdly, 78 IC 794. 

tl . jySehar V, Milki, 1932 L 401 ; but see Shanti v. B. C. Society, 1950 B 313, 

4 Sx 189. 

2d Baker v. Courdge, (1910) 1 KB 56 : (1908-10) AU ER Rep 65. 
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The tens “amtake** used iu S. 72> Contract Act com|»isa within iia 
80 ^ a mistake law as well as a mistake of fact^ There is no conflict 
between the provisimis of S. 72 on the cme hand and Ss. 21 and 22 of the 
Gontmct Act on the other. The mistake lies in thinking that the money 
paid was due when in fact it was not due and that mistake, if established, 
entitles the party paying the money to recover it back from the party 
receiving the same. Where it is once established that the payment, even 
though it be ctf a tax, has been made by the party labouring under a 
mistake of law the party is entitled to recover the same and the party 
receiving the same is bound to repay or return it In a Calcutta case the 
defendant paid sales tax under the mistaken belief that sales tax was payable 
in respect of building contracts. The defendant recovered a part of the tax 
paid by him from the plaintifi as it was agreed that if sales tax was payable 
it was to be paid by the plaintiff. Both the parties were under a common 
mistake that sales tax was payable in respect of building contracts. Held 
that the plaintiff was entitled to recover the amount paid by him to the 
defendant as money paid under a mistake of law\ The assessee will be 
entitled to recover back the monies paid by him to the State under mistake 
of law*. Payment of tax under a law later on declared by the Supreme 
Court as ultra vires is not payment under a mistake of law*. 


Section 72 has no application to a case where money is paid by a perstm 
to a bank with instructions that it should be deposited in the account ctf 
a third person who is a constituent of the bank. As soon as the money 
is credited into the account of the constituent, even though the person 
paying it may have paid it by mistake, it becomes the money of the con- 
stituent, and the bank cannot pay it back to the person who paid it to the 
account of the constituent on his representation that it was paid by mistake, 
without obtaining the consent of the constituent*. 

Wlien a man has voluntarily paid money he cannot recover it back if 
at the time of payment he knew all the facts*, even though the claim was 
not legally enforceable being based on an illegal consideration*. Where the 
plaintiff bought his own land by mistake equity relieved against the mistake 
by compelling the defendant to make over the consideration money as he 
had no right to it*. Where, however, money is paid not under a mistake 
but under a bargain, and it turns out to be a bad bargain, that will not 
affect its validity*. The plaintiff is entitled to recover from the defendant 
money belonging to him when it is wrongly obtained by the defendant hrom 


1 Calcutta Corporation v. Hindustan Construction Co. Ltd,, AIR 1972 Cal 420. 

2 Sales Tax Officer v. Kanhaiya Lal^ AIR 1959 SC 135. See also State of M.F. v. 
Bhailal, AIR 1964 SC 1006. 

3 Tilokchand v. H. B. Munshi,. AIR 19701 SC 898. 

4 Jammu & Kashmir Bank v, Attar-Ul-Nisa, AIR 1967 SC 540. 

5 Howes T. mshop, (1909) 2 KB 390. 

6 VfUson V. Ray, 8 LJ QB 224. 

7 Bingham #. 1 Ves sen 126. 

8 JkitHt y, 5 M&W 432. 
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ii peiiBoii who is not held out by the plaiiitifi as his agent*. The gendral 
rule is that money paid under a mistake of fact may be recovered bade, 
though the party paying had at the time the means of knowledge or had 
once such knowledge, but had forgotten the fact at the time of payment, 
provided he did not intend to waive enquiry into the facts” A banker 
who pays a customer’s cheque in ignorance of the state of accounts cannot 
recover from the customer". A voluntary payment cannot be recovered back 
from the party receiving it. An overpayment of interest, made by the 
mortgagor’s agent to the mortgagee, cannot be recovered under this section, 
the money not having been paid under protest or compulsion” Where the 
{daintifi in London ordered from the defendant at Singapore 175 tons of 
gum, but on arrival of the goods they were found to be deficient in weight, 
due pardy to evaporation and pardy to the fact that the baskets and leaves 
had been weighed along with the gum, the plaintiffs were held entitted to 
recover the excess above the price of the net weight of the gum”. A debtor 
who makes an overpayment to a creditor by mistake is entided to r^over 
the amount under this section. Mistake under the section means a pa)ment 
under a mistaken belief that the money is due when it is not legally due". 
Where an agent has received money for his principal and has afterwkrds 
been informed by the payer that he has paid by mistake, the law governing 
the liability of the agent to refund to the person who has paid him by mistake 
depends on the fact, whether he (1) has actually paid the money to his 
principal, or (2) has done any act which will prejudice his reladon to his 
principal". The general doctrine underlying the liability to refund in such 
a case is this : Where money is paid or goods delivered to a man by mistake, 
it can be recovered so long as the status quo is maintained, i,e., so long as 
he can be equitably regarded as having still the benefit of that which was 
paid or delivered to him. Thus, if by reason of mistake, instead of handing 
over 7,000 pieces, a person hands over 7.014 pieces to another, and that person 
hands them over to another, labouring exactly under the same mistake as 
the person who delivered them to him, it will be inequitable to compel that 
person to restore the goods or to pay for them to the person who delivered 
them. The section has to be qualified by the doctrine of equity in order 
to render it intdiligible”. 


9 Karala Valley Tea Co, v. Lachmi, 68 CLJ 94, refing to Farquharason v. King, 190? 
A 35. 

10 Townsend v. Crowdy, 29 LJCP 300 ; Pentakota v. P. Board. 1940 M 660. 

11 Imperial Bank v. Bank of Hamilton, 1903 AC 49 ; Punjab Agency v. Mercantile Bank, 
127 IC 223 ; Chambers v. Miller, 32 LJ CP 30 : 143 ER 50 ; K. M. Firm v. Official 
Assignee, 43 MLJ 142. 

12 Manilal v. ChanduUd, 32 Bom LR 424. 

13 Devttux V. Conolly, 19 LJCP 71 : 137 ER 658. 

14 Badrunrdssa v, Muhammad, 2 A 671 ; Shiba v, Srish, 28 Pat 913. 

15 Solomon v. National Bank, 42 B 16, disstg. froan Shugam v. Government of N.VfJP., 
1 A 79. 

W, KAfJ*. Firm v. Official Assignee, Madras, 43 MLJ 142; tOemwort & Sorts v..£M>Un 

Rubber Co,, 97 IT 263 ; Bavins v. L. A S. W. Bank, (1900) 1 QB 270 ; Gatigadas 

? ; V. A«, 42 B 54. 
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The history dt m action for money had and received is discussed in 
Sinclair v. Brtm^aaiP. There is no specific provision of the law in India 
doding with such an action ; the rule of equity and good conscience, which 
means the law of England, will therefore prevail. Such a cause of actum 
does not come under this section. When an article is sold which turns out 
to be of less value than the price given for it, if there be no fraud, the 
extra price cannot be recovered back. But when the thing is not of 
arbitrary value, but the value depends upon another factor, e.g., up(m 
weight ; if the weight turns out to be less than that paid for, the party selling 
is bound to refund”. A railway company cannot charge more to one person 
than to another under the same circumstances ; if they do, the amount of 
excess charged may be recovered as money had and received”. Where in 
adding up the total quantity of an article purchased a mistake is made, the 
buyer will be entitled to recover thq sum overpaid to the seller”. So also 
where a mistake is made in making up an account, the amount omitted to 
be chargedS or if there has been an overpayment, the amount in excess of 
the sum due* may be recovered. The right to recover money paid under 
a mistake of fact must have reference to a belief in the existence of a fact 
which, if true, would have given the person receiving a right against the 
person paying the money. Thus, where a person pays off a prior charge for 
his own benefit, but does not derive the benefit expected, the payment is 
not made under such a mistake of fact as to authorise him to get it back*. 
Where a tenant continues to pay rent at the old rate without applying for 
the scaling down of the rent under a new provision of law, the amount 
paid by him in excess of tlte standard rent under the new provision cannot 
be said to have been paid by mistake*. Where a director became disqualified 
from acting as such but continued to act and was remunerated as a director, 
the fees paid to him from the time he became disqualified should be refunded 
by him*. Parties to a fraudulent transaction for the bringing into existence 
of nominal book entries cannot ask for the recovery of money paid on the 
ground of mistake of fact*. Where under a hona fide forgetfulness of fact 
money is sent to a wrong person, he is not entitled to keep it, but the sender 
may recover it on the ground of mistake*. Where an executrix, in ignorance 
of her right of retainer, made over the assets in her hands to the trustee in 
bankruptcy, the latter was ordered to make over to the former the amount 
she was entitled to retain. Mistakes of this kind although attributable to 

17 1914 AC 398, refd. to in Bhagwati v. Rai, 161 IC 171 ; Halsbuiy, 4th ed., vol. 9. 
Paras 676*680. 

18 Cox v. Prentice, 3 M&S 344 : (1814-23) All ER Rep 574. 

19 C. W. Ry, V. Sutton, LR 4 HL 226. 

20 NeuHai V. Tomlinson, LR 6 CP 405. 

1 tkOs V. Uoyd, 17 LIQB 247. 

2 Townsend v. Crovody, 29 LJCP 300. 

3 Aiken v. Short, 25 LJ Ex 321 : (1843-60) All ER Rep 425. 

4 Union of India v. Jtd Rustomji, AIR 1970 SC 1490. 

5 Bode^ Co., (1904) 1 Ch 276 ; (1^00-03) All ER Rep 770. 

6 Shagami y. Subrmmiid, 168 IC 941. 

7 l^amuwami y. Ntotvetnaswainli, 90 1C 906. 
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^<krasice of law %ai be set right by the court so long as the officer c4 riie 
bottzt still has the money in his hands*. The reason is that the officer 
ihe court is bound to be even mcMre straightforward and honest than ordinary 
person in the affairs of everyday lif^. Mistake is a ground for relief in 
the cases <rf sales inter vivos as also in cases of sales held through the inter- 
vmtiem of the court”. The person paying under a mistake of fact, howevor 
ignorant he may be and however forgetful he may have been, is entitled 
to recover money unless he has at any time waived his claim or has been 
estopped by reason of conduct, by which the payee has altered his position 
by parting with the money”. A decree holder-auction-purchaser cannot 
daim refund of the purchase money, when subsequent to the sale he discovers 
that the judgment-debtor at the time of the court sale had no saleable 
interest in the property. Such claim is not justified by the doctrine of 
unjust enrichment”. | 

3. Coercion”. — ^The term ‘coercion* in die section is used in its general 
srase and not in the sense defined in S. 15. If a third party be coercedl into 
paying the money, in satisfaction of a decree against the judgment-debtor 
and be not himself liable for the money, the money is paid by him ui^der 
coerdon within the meaning of the section and a suit will lie to recover 
the money”. Therefore, the views expressed in older decisions”, where it 
was indicated that in action brought to recover money the "coercion” to 
be proved must be such as comes within the provisions of S. 15, are over- 
ruled. "Where money was deposited in court by a judgment-debtor under 
protest for the purpose of preventing an injurious sale of the property, in 
a suit by the depositor to recover the amount it was held that the payment 
was not voluntary but made under compulsion”. "Where a consumer pays 
mcmey to an electric company under a mistaken belief that the rules of the 
company were framed in compliance with legal formalities, he will be 
entitled to recover*’. Money paid may be recovered if the payment has been 
under duress of goods”. The law has been thus laid down in Pappu\ v. 
Official Receiver^* : there can be no doubt that under the law as declared 
by the Judicial Committee, a person making a payment to rid himself of 
unlawful interference with his property can recover back the money. For- 
merly the view that prevailed in India was that the word ‘coercion’ in this 


8 Ex. Rhoades, 0899) 2 QB 347 : (1895-99) All ER Rep 333. 

9 Re Tyler, (1907) I KB 865 : (1904-07) All ER Rep 181. 

id Z/ztr AK V. Nasimannessa, 116 IC 634. 

11 Lloyd's Bank v. Administrator General, 12 R 25, see cases refd. to. 

12 Annamma v. Tressiamma, AIR 1975 Ker 185 (FB). 

13 Halsbory, 4th ed., Vol. 9, Paras 660-664. 

14 Ah Choon v. r.iSr. Firm, 5 Rang. 653 ; Suraj v. Suraj, 147 IC 482 ; Adkar v. Rameswar, 
65 IC 517 ; see Seth Kanhaya v. National Bank, 50 lA 56, 

15 fugdeo V. Raja Singh, 15 C 656 ; Narayanasami v. Osuru, 25 At 548. 

.16 Fatima v. Mahomed, 10 "WR PC 29; DiMchand v. Ramkishen, 7 C 648, 653 1 see 

Forbad v. Sderetary of State, 42 C 151, payment of inonne-tax under protest is 

; under eorapuldoB; Fappu, v. Fichu, 1935 M 961. 

; EdOaown v. ,tamttar B^E. Co.. 1939 Fash 9. 

; If AdumoUt y, Widmoright, 11 LJQB 79 ; Fmsrtd v. S. of S., 1939 A 373. 
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coimibctkHi J33e<uit tl^e same thittg lM coercion as defined in S. 15. That vieiv 
is wning^. The owner’s right, therelore, to recover badt the money paid 
under cdnifmlsion does not rest merely on justice and equity founded upon 
the £n|^i$h analt^, but is a statutory right expressed in terms of an Indian 
Act. A person, who fraudulently obtains payment in execution of a decree 
which has been satisfied, is really obtaining payment under coercimi withhi 
the meaning of the section. Money obtained under an agreement to stifle 
a paading non-compoundable criminal prosecution may be recovered badk, 
as the money may be regarded as paid under coercion^ But no refund 
of money given under an agreement not to prosecute a criminal case wUl be 
allowed unless the circumstances disclose pressure or undue influence*. 
Where there arises a statutory right in favour of a person under this sectfon, 
his claim cannot be rejected on the ground that on consideration of the 
whole circumstances of the case, it is not equitable that the money should 
be paid back*. Payment of a tax under threat of duress is not a voluntary 
payment*. The mere fact of payment under protest may not entitle a 
person to recover the sum paid*. A mistake as to the legality of rules framed 
by an electric company is not a mistake of law. Amount paid under threat 
of supply of electricity being cut off can be recovered®. Where property of 
father and son is attached in order to realise fine from the son, father on 
paying the sum is entitled to recover it*. But if a payment by a stranger 
is voluntary the money paid is irrecoverable*. 

A defendant who has by mistake and without legal liability paid a sum 
of money under pressure of legal process cannot, as a general rule, recover 
it back from the plaintiff®, so neither in general can a plaintiff who has 
given the defendant in an action credit for a sum on account. But there must 
be bona fides on the part of the party who has got the benefit of his opponent’s 
payment. If there has been an allowance in account to the defendant under 
a mistake of fact known to the defendant, and of which he unfairly takes 
advantage, the plaintiff is entitled to recover the amount from the defendant 
as money had and received by him to the plaintiff’s use’®. So also when a 
fraudulent use has been made of a legal process, both parties knowuig 
throughout that the money claimed was not due, the party paying under 
such process may recover it”. So far as the return of the deposit is concerned, 
the moment the agreement is brokoi there is either a failure of considaratiem 


20 Kanhaya Ltd v. National Bank, 40 lA 56 ; P, B, Mills Co. v. Union of India, AIR 
1970 Guj 59, 63-64. 

1 Muthtweerappa v. Rrnnaswami, 40 M 285, see S 23 note. 

2 Amjadennessa v. Rahim, 42 C 286. 

3 Seth Kanhaya Led v. National Bank, 40 lA 56. 

4 Lutehmee v. Secretary of State, 19 MLJ 470 ; see Potmall v. Ferrand, 6 B & C 445 : 
108 ER 513 ; Secretary v. NJBJ. Press, 1949 N 215 j Vasant v. Behari, 1938 N 225. 

5 Maskell v. Homer. (1915) 3 KB 120 : (1914-15) All ER Rep 595. 

6 Kaka v. Khattar E. S. Co.. 1939 Pesh 8. 

7 Bmsrttf v. S. of S., 1939 A 373. 

8 Bajrmg v. Sitanm, 1949 C 457. 

9 See Marriot v. Hampton, 2 Sm LC : (1775-1802) AH ER Rep 631 ; Moore ▼. 
Veetry of Fuaham. (1895) 1 QB 399 S. of S. v. Tatya, 1932 B 386. 

10 Witrd V. Wam umi 1 QB 675, reM. to in Haii v. Hum, W OWN m 

11 Caddaal v. CoUins, 4 A & E S58, 867. 
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, , of ihe plaintiff wJiidi inipUccfi^ jnakes the 

ae there is an equity m (jiefendant to tbh pialnttff MoQejr 

Kteation ot the sum a oent au / ^ hart fa a sn.# 


he sum a deb recovered back in a msn suit 

paid under a decree or judgmem ^ 

whilst the decree or judgment mdemcnt must be taken to be 

the ground that the original e J g^j^p^rseded by some ulterior 

it fught certainly to be refunded. Money p^id into court to prewnt 
4he sale of the plaintiff’s property in execution of a decree apimt a ^ 
owner of the property is not a voluntary payment and the plainufl is ^titled 
to recover the amount from the decree-holder. But it has been held that 
under O. 21, r. 89, G. P. C. the decretal amount must be taken to have been 
deposited for payment to the decree-holder voluntarily and unconditionally 
and therefore no suit will lie for its recovery after a person has se^d the 
benefit of having the sale set aside'*. If a person who has no tide to it 
obtains money belonging to another he is bound to refund it with interest”. 
A purchaser before attachment is entided to recover die purchase mone^ paid 
by him to have the execution sale set aside”. Where the main decree V^ch 
is the basis of subsequent decree is reversed, the latter being subordinate and 
dependent decrees are deemed to be superseded*’. Where, however, the decree 
is not reversed or superseded by any competent court money paid under it 
cannot be recovered by a fresh suit”. Where accounts are drawn up and 
assented to by the parties under a common mistake as to their rights and 
obligations, the accounts may be directed to be reopened. T^c law implies 
an obligation to repay the money which is an unjust enrichment. TLhus 
where in, a suit for recovery of money due on the basis of an acknowledgment 
it is found on evidence that the amount specified by way of interest in the 
acknowledgment is wrong the court can correctly recalculate the interest 
due*". 


4. limitation. — “There is no Article in the schedule to the limitation 
Act expressly providing for the action for money paid by mistake. Art 62 
refers to an action for money received for the plaintiff’s use, fixing the date 
of receipt as the starting point. Art 96 relating to suits for relief on the 
ground of the mistake gives as the starting point the date when the mistake 
becomes known to the plaintiff”**. The duty of repayment of money received 
under a mistake does not arise until notice of the mistake has been given 
and demand made for repayment*. 


12 Champaklal v. Nectar Tea Co., 57 B 306 ; but see Kamal v. Peary, 53 IC 553. 

13 Shama Purshad v. Harro Purshad, 10 MIA 203. 

14 Shanker v. Vadhilal, 57 B 601, reflng to Narayan v. Amgauda, 54 B 1094 ; Raghu 
V. D e oko H, 7 Pat 30 ; Kummakutty v. Neelakandan, 53 M 943. 

15 Alagappa V. Muthu, 42 IC 836. 

. ig KtUJa V. Thamman, 135 IC 24. 

\i7 Jogesh V. Kali, 3 C 30, 37, FB. 

1# Kishen Sahtd v. Bakhtawar, 20 A 237. 

19 HSfemsos V. National Tyre, AIR 1974 SC 602. 

'C A S 282., . 

' V, ii ''Praetfmn v. Meruts, LR 4 Ex 189 explnd, in Baker v. Cow«e, (1910 1 KB 56 : 



CHAPTER VI 

Of the Consequences of Breach of Contract 

73. Compensation for loss or damage caused by breach of 
contract — When a contract has been broken, the party who suffers 
by such breach is entitled to receive, from the party who has 
broken the contract, compensation for any loss or damage caused 
to him thereby, which naturally arose in the usual course of thing s 
from such breach, or which the parties knew, when they made the 
contract, to be likely to result from the breach of it. 

Such compensation is not to be given for any remote and 
indirect loss or damage sustained by reason of the breach. 

Compensation for failure to discharge obligation resembling 
those created by contract.—Wheii an obligation resembling those 
created by contract has been incurred and has not been discharged, 
any person injured by the failure to discharge it is entitled to 
receive the same compensation from the party in default, as if such 
person had contracted to discharge it and had broken his contract. 

Explanation.— In estimating the loss or damage arising from 
a breach of contract, the means which existed of remedying the 
inconvenience caused by the non-performance of the contract 
must be taken into account. 


Illustrations 

(d) A contracts to sell and deliver 50 maunds of saltpetre to B, at a certain 
price to be paid on delivery. A breaks his promise. B is entitled to receive from 
A, by way of compensation, the soiq, if any, by which the contract price Ms short 
of the price for which B might have obtained 50 maunds of saltpetre of like quality 
at the time when the saltpetre ought to have been delivered. 

ib) A hires B’s ship to go to Bombay, and there take on board on the first of 
January a cargo which A is to provide, and to bring it to Calcutta, the freight to 
be paid when earned. B’s ship does not go to Bombay, but A has opportunities of 
procuring suitable conveyance for the cargo upon terms as advantageous as those on 
which he had chartered the ship. A avails himself of those opportunities, but is put 
to trouble and expense in doing so. A is entitled to receive compensation from B 
in respea of such trouble and expense. 

(c) A contracts to buy of B, at a stated price, 50 maunds of rice, no time being 
fixed for delivery. A afterwards informs B that he will not accept the rice if tendered 
to him. B is entitled to receive from A, by way of compensation, Ihe amount, if 
any, by vddch the contract price exceeds that wMch B can <^3tain for the rice et 
^ rime when A informs B that he will not accept it. 
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(d) A contracts to buy jB’s ship for 60,000 rupeui, but breaks his promise. A , 
muiK pay to £, by way of compensation, the excess, if any, of contract price over 
the price which 3 can obtain for the ship at the time of the breach of promise. 

(e) A, the owner of a boat, contracts with 3 to take a cargo of jute to Mirzapur, 
for sale at that place, starting on a specified day. The boat, owing to some avoidable 
cause, does not start at the time appointed, whereby the arrival of the cargo at 
Mirzapur is delayed beyond the time when it would have arrived if the boat bad 
sailed according to the contract. After that date, and before the arrival of the cargo, 
the price of jute falls. The measure of the compensation payable to fi by A is ^e 
difference between the price which 3 could have obtained for the cargo at Mirzapur 
at the time when it would have arrived if forwarded in due course, and its market 
price at the time when it actually arrived. 

(0 A contracts to repair 3’s house in a certain manner, and receives payment 
in advance. A repairs the house, but not according to contract. 3 is entitled to 
recover from A the cost of making the repairs conform to the contract 

(g) A contracts to let his ship to 3 for a year, from the first of January, for a 
certmn price. Freights rise, and on the first of January, the hire obtainable for the 
ship is higher than the contract price. A breaks his promise. He must pay to A by 
way of com^nsation, a sum equal to the difference between the contract price and\the 
price for which 3 could hire a similar ship for a year on and from the first of January. 

(A) A contracts to supply 3 with a certain quantity of iron at a fixed price, 'belong 
a higher price than that for which A could procure and deliver the iron. 3 wrong* 
fully refuses to receive the iron. B must pay to A, by way of compensation, the 
difference between the contract price of the iron and the sum for which A could have 
obtained and delivered it 

ft) A delivers to iS a common carrier, a machine, to be conveyed, without delay, 
to A’s mill, informing 3 that his mill is stopped for, want of the machine. B unreason- 
ably delays the delivery of the machine and A, in consequence, loses a profitable 
contract with the Government. A is entitled, to receive from B, by way ot compensation, 
the average amount of profit which would have been made by the working of the 
mill during the time that delivery of it was delayed, but not the loss sustained 
through the loss of the Government contract. 

O’) A, having contracted with 3 to supply B with 1,000 tons of iron at 100 rupees 
a ton, to be delivered at a stated time, contracts with C for the purchase of 1,000 tons 
of iron at 80 rupees a ton, telling C that he does so for the purpose of performing 
bis contract with B. C fails to perform his contract with A, who cannot procure 
other iron, and B, in consequence rescinds the contract. C must pay to A 20,000 rupees, 
bmg the profit which A would have made by the performance of his contract with 3. 

(k) A contracts with 3 to make and deliver to 3, by a fixed day, for a specified 
price, a certain piece of machinery. A does not deliver the piece of machinery at 
die time specified, and, in consequence of this, 3 is obliged to procure another at 
a higher price than that which he was to have paid to A, and is prevented from 
performing a contract which 3 had made with a third person at the time of his 
contract with A (but which had not been then communicated to A), and is compelled 
to make compensation for breach of that contract. A must^ pay to 3, by way of 
compensation, the difference between the contract price of the piece of machinery 
and the sum paid by 3 tor another, but not the sum paid by 3 to the third person 
by way of compensation. 

(l) A, a builder, contracts io erect and finish a house by the first of Jaunary, 
la i»der that B may give possession of it at that time to C, to whom 3 has contracted 
Ifb let it A is informed of die contract between 3 and C. A builds the house so 
ba^ ^t> before dm first of January, it falls down and has to be re-built by J, who. 
Ip ponsensnenci^ loses the rent whic^ he was to have received from C, and is obUgeS 
Ibe nudw compensation to O foe the breach of his contract A burst make compoisatfrm 
fist B iot ibe cost of rehuUdfog the. house, fmr die rmt lost, and for the oompengRtios 
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ifh) A certahi liunfdiaadise to S, warrantiiig it to be of a iparticutar qualify, 
and B, in leUaooe upon this wancanty, sells it to C witii a similar waitaaty; Hie 
goods prove to be not according to. the warranty, and B becomes liable to pay C a aims 
of money by way of compensation. B is entitled to be reimbursed this sum by A, 

(»} A contracts to pay a sum of money to B on a cbyr spedbed. A does not 

pay the money on that day. B' in consequence of not receiving the money on that 
day is unable to pay his debts, and is totally ruined. A is not liable to make good 
to B anything except the principal sum he contracted to pay. together with interest 
up to the day of peyment 

(o) A contracts to deliver 50 maunds of saltpetre to B on the brst of January, 

at a certain price. B afterwards, before the first of January, contracts to sdl the 

saltpetre to C at a price higher than the market price of the first of January. A bredcs 
his promise. In estimating the compensation payable by A to B, the market price 
of the first of January, and not the profit which would have arisen to B from the sale 
to C, is to be taken into account 

(p) A contracts to sell and deliver 500 bales of cotton to on a fixed day. 
A knows nothing of B's mode of conducting his business. A breaks his prcanise, 
and B, having no cotton, is obliged to close his mill. A is not responsible to B for 
the loss caused to B by the closing of the mill. 

(q) A contracts to sell and deliver to B, on the first of January, certain cloth 
which B intends to manufacture into caps of a particular kind, for which there is 
no demand, except at that season. The cloth is not delivered till after the appointed 
time, and too late to be used that year in making caps. B is entitled to receive from 
A, by way of compensation, the difference between the contract price of the cloth 
and its market price at the time of delivery, but not the profits which he expected 
to obtain by making caps, nor the expenses which he has been put to in inaking 
preparation for the manufacture. 

(r) A, a shipowner, contracts with B to convey him from Calcutta to Sydney 
in A’s ship, sailing on the first of January, and B pays to A, by way of deposit one-half 
of his passage money. The ship does not sail on the first of January, and B, after being, 
in consequence, detained in Calcutta for some time, and thereby put to some expense, 
proceeds to Sydney in another vessel, and, in consequence, arriving too late in Sydney, 
loses a sum of money. A is liable to repay to B his deposit, with interest, and tbe 
expense to which he is put by his detention in Calcutta, and the excess, if any, of 
the passage money paid for the second ship over that agreed upon for the first, but 
not the sum of money which B lost by arriving in Sydney too late. 

1. The section. — ^The section is but declaratory of the right to damag«i 
arising out of a breach of contract or an obligation resembling that created 
by contract. Breach of contract has to be proved before any inquiry can 
be conducted into the quantum of damages, so where it is impossible to say 
who has committed the breach no question of damages can aris^. Two 
considerations arise in assessing damages : whether damage naturally 
arose in the usual course of things from the breach ; and whether the plaintiff 
had the means of remedying the inconvenience and has ne^ected to avail 
himself of it^ It cannot be said that damages are granted because it is part 
c£ the omtract that they, shall be paid ; it is the law which imposes or im plies 
the term that upon breach of a contract damages must be paid. A person 
contemplates the performance and not the breach of his contract ; he does not 
enter into a kind of second contract to pay damages, but he is liable to 
good those injuries which he is aware that his default may oocasitm to the other 


2 Jaaut y. MooHa Deipobd, 45 lA 6^ 11 ; Pukfoarpit v. Bungeru, (1950) 2 IIOJ $05. 
$ . AiHaAeld V. Nam^ 37 MiXjf 3Q15. 
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contjraccing party*, for no one by his own default can. be allowed to defeat 
^ own contract*. A party to a contract cannot be in a better position by 
i:ea$(nt of his own d^ault than if he had fulfilled his obligations. Damages 
are recoverable for breach of an implied term of an agreement*. It is the 
plaintiff’s duty to take all reasonable steps to mitigate his damages. The 
amount lost by delay in selling must, therefore, be deducted from the damages 
recoverable^ On breach of contract, the remedies of specific performance, 
injunction, and, recovery of damages are obtainable. The plaintiff must 
confine his attention to one*. It is sometimes necessary to determine whether 
the cause of action in a suit for recovery of damages is based on a breach 
of contract or on tort*. The section gives a right of resale whichi must be 
exercised within a reasonable time unless discretion regarding time is given 
to the seller*". When a breach of contract has taken place the cause of action 
may be discharged by accord and satisfaction’*. When damages are ass^ed, 
the court is not ascertaining a pecuniary liability which already existed. iThe 
court in the first instance must decide that tlie defendant is liable and men 
it proceeds to assess what that liability is. But till that determination there 
is no liability at all upon the defendant. A claim for damages for a breach 
of contract is, therefore, not a claim for a sum presently due**. \ 

This section prescribes the method of asse.ssing the compensation due to 
a {daintiff suing upon a breach of contract, but it does not affect the right 
of the sellers to bring an action for the recovery of the price of the goods 
on the buyers refusing to take delivery'*. Where a toll-contractor suffered 
loss of revenue owing to the outbreak of plague and thci regulations made 
by the Government in consequence thereof, an action did not lie against the 
Government for damages, for it was not a case, of a breach of contract**. Where 
by a breach of agreement a person not a party to the agreement is injured, 
he cannot have a cause of action against tlie party who caused the breach*®. 
Illustration (r) does not deal with a case of sale of goods. If a plaintiff dect 
only to sue for the return of his deposit, giving up his daim to damages 
based on the difference between the contract and the market rate, he cannot 
recover interest on his advance*®. If either party to a contract break it, the 
party who suffers by such breach is entitled under the section to receive from 
the party who has broken the contract compensation for any loss caused to 

4 HydrauUc Er^ineering Co. v. Me. Haffie, 4 QBD 670. 

5 MtUUns V. Freeman, 7 LJ CP 212, refd. to in Re Alfred, 155 1C 444. 

6 Youme v, Tulsi, 1942 C 382; Southern Foundries v. Shitiata, 1940 AC 701. 

7 Mongol V. Malik, 34 ALJ 937 ; Furness v. Duder, (1936) 2 KB 461. 

. « Fox v. Scard, 33 Beav. 327; C; A. Insce v. Noel, (1902) 1 KB 377; French v. 

Macede, 2 Dr & W 269 : (1835-42) All ER Rep 6. 

9 jorvis V. Moy, (1936) 1 KB 399 (see distinction pointed out). 

'10 Redli Bros. v. Bhagtoan, 1945 L 35. 
ir N. S. Bank v. Probodh, 1942 C 87. 

^ UniM of India v. Raman Iron Foundry, AIR 1974 SC 1?65, 1273. 

"flSi,}fink(y_ Nbtir A Co, v. Radhakissen, 36 C 736, see S. S5, ^ of Goods Act. 
■$ 4 \:E 0 ara^ of State v. Abdul, 4 Bom l-R 874. 

#isRp« V. Fichu^ 1939 M 961 ; but see Baide of India v. famsetU, 1950 PC 90. 

16 Kemdappa y. Mmhuswmd, 50 M 94, 107; Re Beeedmi, 1934 ,1. 845. 
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thereby^^ even though it mig^t have been stipulated in the contract 
that the vendor would have the right of resale in the event of breach 
ccrntract”. One breach a contract can only furnish one cause of action 
and no more. Consequential damages arising from the breach give no new 
cause action. The breach of a contract widiout actual loss gives a sufficient 
cause dE action^^ In the case of a breach of contract the choice of remedy 

lies not with the promisor but with the person whose rights are infringed*^ 

A contract may contain conditions for the doing of certain acts on payment 
of certain sums. The doing of the acts does not occasion a breach of am' 

tract but creates a liability for the payment of the sum stipulated in the 

contract^ In a suit for breach of contract the defendant is entided to be 
supplied with the necessary particulars of his claim by the plaintijS*. 

A breach of contract may be incapable of remedy, e.g., under S, 
114A (h) T. P. Act, if time is of the essence of the contract’. A suit 
for damages under the section would only lie if there has been a breadi 
of a contract by the defendant. Thus, where the defendant gave the plaintiff 
permission to open a pawnshop but the licence was set aside by the Cknn- 
missioner acting under legal powers, the defendant was not liable*. The rule 
laid down in the section applies to the case of a suit for damages arising 
out of a wrongful attachment’. Where a pleader after accepting a retainer 
with a fee from a client accepts a brief from tire oUicr side he is liable in 
damages to thei party that had paid the fee®. The first- part of the section has 
been described as: % compendious statement of the law of tort in India, namely, 
if a man does any wrongful act of which the direct result is loss or mjury 
to another, he must make compensation in money if the extent of the loss 
or injury can be estimated in money’. In a suit for damages the amount 
of damages payable is a question of fact and not of law®. When a contract 
is repudiated, it survives for the purpose of measuring the cl aims arising 
out of the breach ; die arbitration clause survives for deter m ining the mode 
of settlement of claims®. 

Where the appellant company was in breach of a contract to allot a 
specified number of its shares to the respondent, and an order for the specific 
performance of the contract was made, the damages to be awarded to the 

17 Kurupamaya v. Seesil, 49 IC 811. 

18 H.W3. Co. V. Penis. (1935) 1 KB 613 : (1935) All ER Rep 603. 

19 Raghuber v. /at; Rat, 9 ALJ 534 ; Kutnar v. Nobo, 26 C 241 not fold ; Meyappa v. 

Nachammtd. 123 IC 343. 

20 Sitla V. Harpal, 20 IC 783. 

1 Leigh V. LiUe, 30 LJ Ex 25. 

2 Jamshei v. Kunjibd, 1938 N 530. 

3 Provat v. B. C. Bank, (1938) 2 Cal 434. 

4 Ah Kwe v. Municipal Committee. Thaton. 120 1C 135. 

5 Mmm v. Romm, 8 IC 1206. 

6 rumulttn v. Madhaburi, 26 MLJ 72. 

7 (kmgiuihar v. Bhongf, 95 IC 35. 

8 Xorto V. Rudra, 132 N 118. 

9 Radhdtdtdm. 'v. G. Construction Co., 1947 5 57. 
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f^^tgioiident in respect of the breach of contract were restticted to the eqai- 
‘^eiit of the dividends at die rates dedared by the company betwem the 
date when the shares should have been allotted and the date of actual allot' 
nient, with interest on the dividends until paymwit”. 

2. Measure of damages. — ^The rule with regard to the measure of dam- 
ages has thus been laid down in the leading case of Hadley v. Baxendole^, 
Where two parties ihave made a contract which one of th^n has brok&i« the 
damages which the other party ought to receive in respect of such a breach 
of; contract should be such as may fairly and reasonably be considered either 
arising naturally, i.e., according to the usual course of things, from such breach 
of contract iisdf or such as may reasonably be supposed to have been in 
the contemplation of both parties, at the time they made the contract, as 
the probable result of the breach of it. Now, if the special circumstant^ 
under which the contract was actually made were communicated by Ine 
plaintiff to the defendants, and thus known to both the parties, the damages 
resuiting from the breach of such a contract, which they would reasonabW 
contemplate, would be the amount of injury which would ordinarily follow from 
a breach of contract under the special circumstances so known and comi 
municated. But, on the other hand, if these special circumstances were wholly 
unknown to the party breaking the contract, he, at the ’most, could only be 
supposed to have had in his contemplation the amount of injury which would 
arise generally, and in the great multitude of cases not affected by any special 
circumstance, from such a breach of contract. The principle really at the 
bottom of the above decision has been explained to be that a person can 
(mly be held responsible for such consequences as may reasonably be supposed 
to be in the contemplation of the parties at the time of making the contract’*. 
Expenditure incurred before the formation of the contract is recoverable if 
it was within the contemplation of the parties that such expenditure was 
likely to be wasted if the contract was broken’*. For breach of a contract 
by a purchaser on failure to take delivery on the due date, the measure of 
damages would be the difference between the contract rate and the market 
rate at the date of the breach’*, less the sum, if any, paid in advance for 
tSm goods’®, or as earnest money’*. Damages are recoverable where the rela- 
between the parties is one of sale and purchase and not one of employ- 
menf*. In some cases the profit made by the defendant by breaking the 


10 Sri Ixetka Omnibus Co. Ltd. v. L. A. Perera, (1952) AC 76 PC. 

11 23 Ly Ex 179 ; 2 Sin LC 529, Livingstone v, Rawyards Coal Co., 5 AC 25, 39 : 42 
LT 334. 

12 iSrebert-Borgnis v. Nugent, 15 QBD 85, 92. 

13 Anglia Television Ltd. v. Reed, (1971) 3 All ER 690 CA. 

14 Ntyebmairii Mfg. Co. v. Budan, 26 Bom LR 523 ; Sbrirem Trmbdk, 29 Bom LR 
10^6 ; Mehrchand v. juged, 85 1C 317 ; so also in case of fidhire to supply goods 
2I|MM No V. Cheik, 36 IC 264 ; Ma Hla v. Md Sein, 1940 R 146. 

’ll V. Kuppu, 49 MLJ 1. 

if Broken v. Alagappa Corp, 1948 M 391. 
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onattraet be takoB as the measure of the i^aiatiff’s lotis'*. The date of 
breach of contract is the date of its performance and not that of its repudia' 

Again, it has been observed that the quantum of damages is a questicHi 
of facit, the only guidance the law can give is to lay down general larmciples 
which afford at times but scanty assistance in dealing with particular cases. 
Subject to this observation there are certain broad principles which arc quite 
well settled. The first is that, as far as possible, he who has proved a breach 
of a bargain to supply what he contracted to get is to be placed^ as far as 
money can do it, in as good a situation as if the contract has been per- 
formed. The fundamental basis is thus compensation for pecuniary loss 
naturally flowing from breach ; but this principle is qualified by a seomd, 
which imposes on a plaintiff the duty of taking all reasonable steps to 
mitigate the loss consequent on the breach, and debare him from claiming 
any part of the damage which is due to his neglect to take such steps. The 
second principle does not impose on the plaintiff an obligation to take any 
step which a reasonable and prudent man would not ordinarily take in the 
course of his business. But when in the course of his business, he has taken 
an action arising out of the transaction, which action has diminished the 
loss, the effect in actual diminution of the loss he has suffered may be takqr 
into account, even though there was no duty on him to aci“. The real 
issue in cases of damages for breaches of contract is what is the actual injury 
sustained by the plaintiff by reason of the defendant not having performed 
his contract. The amount of that injury can only be ascertained by deter- 
mining what the properly would have fetched if put up for sale at the open 
market^. In assessing damages every reasonable presumption may be made 
as to the benefit which the plaintiff might have obtained by the bona fide 
performance of the arrangement^ The rule in the Explanation to the 
section must be applied with discretion. A man who has already put himself 
in the WTong by breaking his contract has no right to impose new and 
extraordinary duties on the aggrieved party*. 

In order to entitle a person to damages by reason of a breadi of contract, 
the injury for whicli compensation is asked for should be one that may be 
fairly taken to have been contemplated by the parties as the possible result 
of the breach of contract. Therefore there must be something immediately 
flowing out of the breach of the contract complained of, something imme- 
diatdy connected with it, and not merely connected with it through a series 


18 Acharaj v. Sant Sin^, 150 IC 146. 

19 Macktn/ V. Kameshwar, 1932 PC 196. 

20 British W. Electric Mfg. Co. y. Underground E. Ry., 1912 AC 673 : {1911-13> Ml 
ER Rep 63, cited in Hafee Ismail v. Wilson Co., 41 M 709 ; Rayzu v. Saunders, 
(1919) 2 KB 581 : (1918-19) All ER Rep 219 ; Godihdl v. Nandan, 25 MLJ 3, the 
same rule applies to torts. 

1 Bai Daki v. Mathuresh, 4 Bom. LR 818 ; Cangaram v. Hariram, 102 IC 628. 

2 Wiaon v. AT. & B. /. Ry., LR 9 Oi’ 279 ; Anglia Television Ltd, v, Reed, (1971) 3 AS 
ER 690 CA. 

3 <MbPn V. Rurtdannud, 28 IC J96. 
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cames intervening between the immediate consequence o£ the breadi 
txmtxact and the damt^e or injury complained of. A person is to recover 
in case of breach of contract the damages directly proceeding from the 
Ibreadi and not too remotely. This rule has been described as a vague rule ; 
*'it is smnething like having to draw a line between night and day ; there 
is a great duration of twilight when it is neither night or day”*. Compor- 
sation is not to be given for any remote or indirect loss or damage sustained 
by reason of Uie breach of contract*. Special damage, e.g., extra profits that 
might have been made by selling the goods at a fair, is not recoverable where 
the object of the vendor has not been brought to the notice of the carrier*. 
But in the Heron IP it was held that loss of profit was recoverable as damages 
for breach of the contract of carriage by deviations involving delay. Damages 
can be awarded for breaches of contract already committed, but the court will 
not declare a general right to indemnity giving a right to damages for pros- 
pective or futmre breaches of contract*. \ 

Damages are of three kinds ; (t) nominal damages which occur in cases, 

for instance, where the seller brings an action for the non-acceptance of gooqs 
the price of which has risen since the contract was made ; (ii) general 
damages, which are awarded when the judge cannot point out any measure 
b> which they are to be assessed, except the opinion and judgment of a 
reasonable man ; and (tti) special damages, which are given in respect of any 
consequences reasonably or probably arising from the breach complained of. 
The test that has been laid down is that they must be such as the court 
reasonably considers to be those which the parties would certainly con- 
template*. There is no essential difference between common and special 
damages further than that the latter must be specially mentioned in order to 
give notice to the defendant that they are claimed’*. 

It is not easy to assess the market price in some cases and the court 
runs immense risk in ascertaining what is called the market price”, e.g„ the 
market price of goods the subject matter of future deliveries’*. The difficulty 
of estimating damages with certainty is no ground for refusing to fix them 
or of giving nominal damages only. The mere fact that the loss arising out 
of a breach of contract is dependent on the volition of another person does 
not necessarily render it incapable of assessment’®. Where a contingency on 

4 Hobbs V. L. £ S. W. Ry., LR 10 QB 111 : (1874-80) All ER Rep 458, see Ahmad v. 

SMhan, 1934 A 525; Arum Mills Ltd. v. Dhanrajmal Govindram, (1968) 1 AO 

ER 113 QBD. 

$ Ram V. Shankar, 108 IC 433. 
f PaaU V. E.t. Ry,, 43 A 623. 

7 119671 3 All ER 686. 

# ' tdoyd V. IMmmack, 7 Ch D 398. 

Prehn v. Royd Bank, LR 5 Ex 92; Wroth v, Tyler, (1973) 1 All ER 897, Ch D. 
10 /Gfhhs V. Cruikshank, LR 8 CP 454. 

Sarehard, 8 Ves 133. 

V. Rowland, LR 17 Eq 132, 140. 

' 2 KB 786 ; (1911-13) All ER Rep 224; Mmktype y. 
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wiiicb a contract was to be enforced has occurred and the contract has not 
beoi fieifonned, danu^ have to be ascertained in the usual maniiet^^ 
Where the exact valuaticm of damages is impossible the court will give a 
lump sum as damages^*. Where the hirer under a hire-purchase agreement 
repudiates the agreement after paying only two instalments but retains the 
subject matter of hire, the measure of damage payable by the hirer is the 
amount remaining due as hire money after deducting the amount already 
paid”. In the absence of proof of damages nominal damages are not recover- 
able.” But it has also been held tliat the plaintiff cannot recover any damages 
where he fails to produce evidence of the market rate at the place of 
contract at the time of breach”. If certainty is impossible of attainment the 
damages for a breach of contract are not unasscssable” Every breach of duty 
arising out of a contract gives right to an action for damages without proof 
of actual damage. The amount of damages recoverable is, as a general rule, 
governed by the extent of the actual damage sustained in consequence of the 
defendants act. In rases admitting of proof of such damage the amount 
must be established with reasonable certainty. Damages are not uncertain 
for the reason that the loss sustained is incapable of proof with the certainty 
of mathematical demonstration or -is to some extent contingent and incapable 
of precise measurement. In the extreme case where the defendant has put 
it out of the plaintiff's power to prove the quantum of damage exactly, the 
presumption is against the defendant and the burden is upon him to reduce 
the amount from the highest possible estimate®. The damages must be ap- 
preciable. capable of being stated, and of being established. No damages 
can be recovered for injuries to a person’s feelings as in the case of torts^ 
In a proper case damages for mental distress can be recovered in an action 
for breach of contract*. Where the defendant had promised to make the 
plaintiff a partner but broke the promise, the plaintiff was entitled to damages, 
the measure of which was the difference between the value of the plaintiff’s 
estate immediately after the defendant’s breach of promise and the value it 
would have had if the defendant had performed his promise*. Where in a 
contract between a railway company and a contractor, the original rates of 
work were abandoned with the consent of both parties and the contractor did 
the work and the company accepted it, the amount which the contractor was 
entitled to recover should be determined on the ba.sis of fair and reasonable 
rates. For non-performance of a condition subsequent the court will give 
relief where it can compensate the party in damages*. 
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W^e a cAxise of action exists, the damages must be estimamd. witb 
itgani to the time when the cause of action comes into exist^ce. . Thus, the 
sobso^uent death of a partner cannot be taken into account in assessii^ 
damages for a breach of contract o^ partnerships. The mode of computing 
die value of foreign currency “and thus converting the one currency into the 
other is based upon damages for the breach of contract to deliver the com- 
modity bargained for at the appointed time and place, and, if this be so, it 

follows that the date as of which that value must be ascertained is the date 

of the breach and not the date of the judgment”’. But in a suit on a grain 
bond the court awarded compensation for breach of contract at the rate of 
grain prevailing at the time of execution of the contract and not at the time 
suit when the price had doubled, a fact not foreseen by either party*. 

Where at the date fixed for the completion of the contract the market value 

of the house was £7,500 but at the date of tlie judgment it had risen to 
£11,500, i.e., £5,500 above the contract price, the plaintiffs were entitled to 
damages of £5,500 in lieu of a decree for specific performance. It was wrong 
in principle to limit damages to the amount which the parties had in con- 
templation*. Vexation and disappointment are relevant consideration^ in 
assessing compensation’*. \ 

3. Contract for the sale of goods. — ^The normal rule for computing 
damages for non-acceptance of goods would be the difference between the 
ccmtract price and the market price of such goods at the time when the con- 
tract is broken. If there is no available market at the place of delivery, the 
market price at the nearest place or the price prevailing in the controlling 
nuurket may be taken into consideration”. Computation of damages on the 
basis of difference between the contract rate and the lowest market rate 
{arevailing at the time of breach is neither unreasonable nor illegal**. Upon 
a breach of a contract for the sale of goods the measure of damages is the 
difference between the contract price and the market price at the day of 
the breach, with an obligation on the part of the seller to mitigate the 
damages by getting the best price he can upon that date. If the seller retains 
the goods after the breach he cannot recover from the buyer any further loss 
i£ the market falls nor is he liable to have the damages reduced if the market 
rises*. The date of breach will be the date of the final refusal to take 
ddiivery*. Where there is a market and the seller has no notice of any con- 
tract entered into by the buyer, the market price in the case of failure to 


a Fakata v. Appam, 29 IC 471. 

7 Manners v. Pearson, (1898) 1 Ch 581 : (1895-99) All ER Rep 415, cited in Shakoor 
& Co. V. Finlay & Co., 79 IC 291. 

8 TOeaya v. Jiwan, 85 IC 773. 

9 Wroth V. Tyler, (1973) 1 AB ER 897. 

10 /(TPif V. Stpans Tours ltd„ (1973) 1 All ER 71 CA. 

11 Bunga Steel Fumitura v. Uraon of India, AIR 1967 SC 378. 

12 M* N. Cangappa v. A. N, Setty & Co., AIR 1972 SC 696. 

13 Jamdl v. Moolla Dawood, 43 lA 6 head note; Asmatulltdi v. Bihari, 68 IC 912: 
Arfunsa v. Harakchand, 172 IC 812 ; United Brokers v, Ale^appa Corp„ 1’948 M 391 

' l^hne of fiEng of plaint). 

M ^ V. Chouddk 1939 R 139. 
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cldiva* is die test by 'which to estimate the value of the gOods, independently 
Of aaiy circumstances peculiar to the buyer and so independently of any con- 
tract w»8*ri<*! by hi™ for sale of the goods^*. Extraneous circumstances do nc^ 
affect the measure of damages, which will be the difference between the. 
contract and the market i»ice prevailing at the f^ace of delivery. Thus, the 
fact that owing to food control by the Government, an undertaking had to be 
given on the transport of paddy (contracted to be sold) from the place of 
delivery to charge not more tlian four annas a bag above the contract price 
would not have the effect of limiting the damages at four annas a bag^*. In 
an action against the seller for non-delivery of goods the measure of damages, 
in the absence of any special damage proved by the plaintiff, is the difference 
between the contract price and the price at the time stipulated for delivery 
and not at the time of trial. The purchaser is entitled to a refund of the 
purchase money with simple interest that may have been paid to the vendor'’. 
The market price will be calculated at the rate prevailing in the early part 
of the day“. On a breach of contract for the sale of goods of particular 
shipments, the due date with reference to which damages have to be calculated 
is the time of performance, i.e., the dale of arrival of the goods'*. A breach 
of contract is committed on, failure to purchase an article to be delivered at a 
specified period at a fixed rate. Such breach entitles the seller to claim 
damages*. “It is well settled that in an action for non-delivery or non- 
acceptance of goods under a contract of sale the law does not take into account 
in estimating the damages anything that is accidental as between the plaintiff 
and the defendant, as for instance an intermediate contract entered into with 
a third party for the purcha.se or sale of the goods”'. Under a contract for 
the sale of goods “subject to safe arrival”, the sellers’ obligation is to ship 
the goods or to get them so far under his control that they are put on board 
some ship or other. But, having shipped them, if any accident occurs in 
transit, then they are not liable for non-deliveiy. But the sellers would be 
liable in damages if they did not ship the goods, the measure of which would 
be the value of the goods to the buyer when they ought to have arrived*. 
Where owing to repairs in the mill, deliver)^ could not be fully given and 
the defendants took no steps to arrange delivery from some other mill, they 
were held liable in damages’. Where there is an undertaking given to sell at 
a particular place, damages are not to be assessed on the basis of such profits 

15 Rodocanachi v. Milburn, 18 QBD 67, 77, approved in Williams Bros. v. Agius, 1914 
AC 510 : (1914-15) All ER Rep 97, applied in famal v. Moolla Dawood, 43 lA 6 ; 
Vedpy V. Oakeley, 20 LJQB 380 : 16 QB 941 ; Mackay v. Kamesiiwar, 56 CLf 135 
PC; Gopal.v. Hari, 1936 A 514. 

16 Bolisetti v. Vekkalagadda^ 115' IC 342. 

17 Startup v. Cortazzi, 4 LJ Ex 218; Hasson v. Asiatic Petroleum Co., 4 IC 1124; 
Gangaram v. Hariram, 102 IC 628. 

18 Tara v. Budh, 6 IC 485. 

19 Ganesh v, Basheshar, 107 IC 278 ; Durga v. Ganesh, 107 IC 276. 

20 famed v. Yokohama S. Bank, 163 IC 516. 

1 Rodocanchi v. Milbum 18 QBD 67, fold in Santdas v. Nidhan, 66 IC 267; in 
Waiioms Bros. v. A$ius, 1914 AC 510 ; (1914-15) All ER Rep 97. 

2 Barnett v. faoeri, (1916) 2 KB 390. 

5, Mangoor^l v. Hamraj, 156 iC 561. 
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if the buyer were free to sell elsewhere at a hi^er rate. Where a ffflxty to 
a contract goes on malting deliveries towards the cwitract after the time fiaced- 
fbr the same, it may mean that although in default he (booses to treat the 
contract as subsisting* and goes on making deliveries, or it may mean that 
the other party at his request, express or implied, is willing to wait for 
delivery after time*. The other party, of course, is not bound to take ddivcry • 
but may put an end to the contract on the date fixed and claim damages 
(m the basis of the market rate on that day*. Damages are recoverable on 
fOTfeiture of shares’. A transferee with notice of a contract for sale of shares 
is liable in damages for breach of contract by tran.sferring the shares to others.* 

On a buyer refusing to take delivery or failing to perform his part, a 
breach of contract takes place and the seller’s remedy in such a case is indicated 
in illustrations (c), (d) and {h). When the property has passed to the buyer 
the seller may sue for the price and give up the claim for damages. A seller 
commits a breach of the contract when he fails to deliver, as in illustrations 
(a), (f), (k)^ (o), (p) and (q), or fails to comply with the warranty, as in illusna- 
tion (m). Of illustration (a) it has been observed that its language is genial 
and wide and it makes no exception on account of special circumstances l^e 
the following, (t) a case where B could have used some other substitute for 
saltpetre, (it) a case where B was made a gift of 50 maunds of saltpetre as 
substitute on the date fixed for delivery by A, (Hi) where there was no market 
at aU for the saltpetre at the place of delivery. The law as stated in this 
illustration gives an unconditional right to B to get the difference between the 
contract price and the cost which he would have had to incur to obtain the 
like quantity of saltpetre*. If A contracts to buy goods of a certain description 
from B and refuses, for other reasons, to accept the goods tendered by B as 
in performance of the contract, he cannot escape liability to pay damages by 
proving afterwards that the goods tendered were not of the contract descrip- 
ti<m“. The enforceability of a contract does not depend on tire implied term 
that it is to be dependent on the ability of the vendee to find customers for 
his goods ; a vendee breaking the contract on that ground is liable in damages”. 
If a commodity is to be sent to England where there is a free market for the 
commodity from India where there is no market for that commodity, the 
dam^s for the breach are the value to the plaintiffs of the portions that 
ought to have been delivered on specified dates at the prices they would have 
got for them in England less the cost of transport**. When there is no 

4 As io Ashmore v. Cox. (1899) 1 QB 436. 

5 As in Ogle v. Vane, LR 3 QB 272, commented in Brandt v. Morris, (1917) 2 KB 
784 : (1916-17) All ER Rep 925. 

6 BoUsetti v. Venkk(da. 115 IC 342. 

7 Re Bolton, (1930) 2 Ch 48 : (1930) All ER Rep 628. 

J Boidt of India v. Jantsetji, 1950 PC 90. 

$ Haiee Ismail v. Wilson dc Co., 41 M 709; Parmaji v. Senaji, 1934 B 36 (damages 
are assessed on tita day of failure to take delivery). 

io 0r«i^waite v. Foreign Hardwood Co., (1905) 2 KB 543 74 LI KB 688 ; 92 LT 637. 

Bamuel Fitz v. SC. di S.W.Co., 1945 jU.291. 
rf3i;'-Cooper^a v, Refendra, 36 Cal 617, 
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inari;^ for goods at the [dace delivery, the buyer may [xroGure a mb* 
stitute at a hi^er cost, if it be a reasonable and btisinessdike thing to do 
and calculated to diminish the loss, and may recover the difference in price 
as damages from the seller. It has not yet beat decided that he is bound 
to do so and apparendy he may refrain from doing so and rely on his claim 
for damages. Where the buyer was under a contract to resell, the resale, 
price is evidence of the value of the goods at the place and time of delivery". 
The price of obtaining the nearest substitute of the goods a slighdy superior 
quality at a slighdy higher price may be allowed to be recovered as damages". 
Sub-contracts might be put in evidence to prove the value of goods". The 
buyer therefore may procure the nearest substitute that he reasonably can 
and charge the seller with the difference. Where that is not done it is necessary 
to ascertain as nearly as possible the value of the goods at the several times 
at which the contract was broken and to give the jdaintiff as damages the 
sum of the difference between the contract price and the value at the several 
dates of breach. If there be no material available to arrive at the value 
necessary for the estimate, then no more than nominal damages can be given. 
The price obtained upon a resale may, in the absence of the market rate, 
be accepted as evidence of actual value. The setdement made by the plaintiff 
with other persons, which was not a resale but bore some analogy to repur- 
chase was, under the special circumstances of the case, received in evidence 
for the purpose of enabling the court to fix the actual value of the goods on 
the dates of the breach". When there is no market for the sale of goods, 
damages are represented by the tliffcrcnce between the contract price and the 
price he obtains on resale". In an action for damages for breach of contract 
to deliver certain goods the plaintiff claimed to recover the difference between 
70 s., the market price at the port of delivery on the due date, and 42 s. 6 d., 
the market price at the same place on the date of actual delivery. But 
inasmuch as he had resold the goods at 65 s. a ton he was held entitled to 
recover only 5 s. a ton. The market price at Chicoutimi was for the purpose 
of ascertaining the mcasme of damages taken to be the market price at 
Manchester, despite the distance which separates them, of course, less the cost 
of carriage". 

When a contract is repudiated and the article is resold within a reason- 
able time from repudiation, the measure of damages is the difference between 
the price of the article at the time of the contract and the time of the resale, 
the latter being regarded as the market price". A repudiation by one party 
alone does not terminate the contract. The question whether the termination 

13 Hajee Ismail v. Wilson & Co., 41 M 709; Stromsbruks v. Hutchinson, 1905 AC 
515 ; Erie County Gas Co. v. Carroll, 1911 AC 105, 

14 Hinde v. IMdell LR 10 QB 265 ; O’Hanlan v. G. W. Ry„ 6 B & S 484, 491. 

15 Arpad, 1934 P 189. 

16 Tugnwhandas v. Nusserwanfi, 26 B 744. 

17 Dunkirk Colliery v. Lever, 9 Ch D 20. 

18 Wertkeim v. CMcoutimi Pulp Co., 1911 AC 301 : (1908-10) All ER Rep 707. 

19 Stevoart v. Cmtu, 10 Lf Ex 348 ; see Pott v. Platker, 16 tfOB 366, resale not made 
widdn re^mnable time. 
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.ivsi valiH or not snd whether damages are recoverable for &nch wisongful 
tosniittation does not a&ext the arbitration dause or the right of a party <o 
Invoke it for appointment of arbitrator®. Where the buyer failing to accept 
delivery <rf juid pay for the goods on the due date retransferred the bargain 
at a certain price, held, there could be no better proof of the market value 
on die due date than the price of resale by the buyer^. Where the contract 
is one for the sale of goods, one of the modes in which a party to it may, 
on the default of the party bound to perform it, perform it, is by going into 
the market and buying goods of a description and quality similar to those 
contracted for, but iJE he purchases at a sum equal to or less than the contract 
price he can only recover nominal damages, because the cost of procuring 
the substituted article not being greater than the contract price, he has got 
goods equal to those contracted for and at the same or less cost and has 
therefore suffered no loss®. For failure to give delivery of goods bough(| the 
buyer is entitled to recover the purchase money with interest as also to 
damages for breach of contract measured on the basis of difference between 
the contract and the market rates at the date of the breach®. Where a pur- 
chaser of goods resold them before the breach of the original contract and 
the market price at the date of the breach was higher than the resale prifce, 
the court observed: “It is immaterial what the buyer is intending to do 
with the purchased goods. He is entitled to recover the expense of putting 
himself into the position of having these goods, and this he can do by going 
into the market and purchasing them at the market price.... This difference 
is, therefore, the true measure of his loss from the breach, for it is that which 
it will cost him to put himself in the same position as if the contract had 
been fulfilled"*. Where goods were bought for resale the original buyers 
were held entitled to recover the damages and costs paid by them to 
their purchasers from the original seller®. In a transaction of sale and 
repurchase if the price of repurchase be not mentioned the only 
equitable inference is that the market value was contemplated*. A 
distinction is drawn between goods which are marketable and which 
are not marketable, and it is laid down that in the latter case 
the price of goods is the measure of damages’. Where goods are to be 
delivered on a certain date but have not been so delivered, the party whose 
amtract has not been fulfilled ought to be compensated by being placed as 
nearly as possible in the same position as that in which he would have been 
had the contract been fulfilled by the goods being delivered on the date 
agreed upon. Interest cannot be given on such unliquidated damages. 
Tlie measure <rf damages for late delivery is the difference between the market 

^ Danmdar VaBty v. iK. K. Kar, AIR 1974 SC 158. 

1 Mehr Chand v. Jugal Kishore, 6 Lah 415. 

1 Vtdpif V. Oddey, 16 QB 941 117 ER 1142 : 20 LJ QB 380; Western Wagon Co. 

V. West, (1892) 1 Ch 271 ; Erie Ac. Fud Co. v. CarroU, 1911 AC 105, 117. 

3 Rameskwar v. P. S. Ld., 1944 B 21. 

4 W&Uams Brothers v. Agius, 1914 AC 510, 530 : (1914-15) All ER Rep 97. 

5 Pbmoek Bros. v. leuiis A Peat, (1923) 1 IQB 690 ; 92 LT KB 69S, 
hAefoig Wa, v. Mu, 104 IC 676. 

french ageo-dUs Co., 135 IC 599. 
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ptice im the due date of delivery aud oa the day of actual deiwery. I^urcfaasar 
must prove the loss or damage sustained hy him. Where the purchaser sells 
the goods afta: late delivery, the damages are assessed on the baas oi the 
difierence between the market pice on the due date and the price aaually 
obtained by resale. Where the resale price is not proved, the purchaser is 
not entitled to any damag^. The general rule affecting damages in every 
case when breach of contract takes place is that the plaintiff by way Of 
damages is entitled to be put in the same position as he would have been 
in if the contract had been completed. In the case of a breach oi contract 
arising out of the purchaser's refusal to accept goods to be made to order 
by the vendor, the measure of damages is the profit which the vendor wotdd 
have made if the contract had been carried out*. 

Where the time for performing a contract of sale has been postponed 
at the request either of the vendor or the purchaser and the contract is 
ultimately broken this has the effect of deferring the period at which the 
breath takes place. In such a case damages arc to be calculated with referoace 
to the last date, if any. to which the contract was extended or to the date 
on which the contract was finally broken*". As pointed out in Behn v. 
Burness^^, as soon as a contract has been broken by late delivery, the obligation 
of the purchaser to take delivery of the goods vanishes ; he is not bound to 
accept the goods when they are delivered late. In such a case the right 
measure of damages is the difference between the contract price and the 
market price on the date of delivery originally agreed upon by the parties”. 
So also it is open to the seller to avoid the contract when the buyer fails to 
take delivery : he cannot elect to keep alive the broken contract in hopes 
that he may recover heavier damages for the breach of the contract than he 
will be entitled to recover at the time of the breach. In such cases the 
measure of damages is the difference between the contract rate and the market 
rate at the expiry of the period agreed upon as the time for delivery in the 
contract. Where, however, the time for performing the contract has b een 
postponed and the contract is ultimately broken, the date of breach is shifted 
to the date at which the plaintiff refuses to grant further indulgence or at a 
reasonable period after the last grant of indulgence”. Where a dealer in 
flom- at Rangpur wrote a letter to a firm at Allahabad asking for rates and 
proposing the supply of goods in a certain manner and a quotation was 
furnished but later on the rates quoted were sought to be altered, held, 
there was a concluded contract and the rate of damages should be the difference 

8 Boddu v. Kotra, 21 IC 543 ; Union of India v. Baijneth, 1951 Pat 219. 

9 Re Vic Mill, (1913) 1 Ch 183, affmd 465. 

10 Ogle V. Vane, LR 3 QB 275, fold in Hickman v. Haynes, LR 10 CP 598, cited in 
Kidar v. Shimbhu, 8 Lab. 198; Appana v. Fipley, 125 IC 225; see WilBams v. 
Agius, 1914 AC 510 : (1914-15) All ER Rep 97 ; Paper Sides v, Chokhdni, 1946 B* 
429. 

11 3 B & 5 751, 759. 

12 KaB V. Ismail, 20 CXJ 133, Grenon v. lachmeenarcdn, 23 IC n9 fold. 

13 Mobtadat v. Gyamram, 155 778 ; ^ famat v. MooUa Dawood, 43 lA .6> rited 

/ 



TBE Oa»AN Ck>M11tACT ACT 


0 % 


t s. 73 


. between, the price prevailing at Rangpur on the day ot deliv^ and the con- 
tract rate together with the cost of freight*. A {nromisee, however, is not entitled 
for his purpt^ and without the consent of the promisor to extend the time 
for performance. Where the defendant fails to deliver within the time fixed 
by the contract and the plaintiff demands delivery of the goods within the 
fixed time and the demand is not complied with, the damages' arc assessed 
with reference to the market rate on the date of expiry of the period agreed 
upon as the time for delivery in the contract’*. There must be an agreement 
for the postponement of the date. If the buyer is satisfied with the quality 
of the goods and demands a survey, some time must elapse but that does not 
postpone the date of breach. The date of breach must be the due date 
unless the parties come to an agreement that the due date shall be postponed 
imtil it is ascertained whether the goods are of the contract quality or not’*. 
If without any request from the seller the buyer forbears to claim delivery 
for his own convenience, the buyer is not entitled on account of his for- 
bearance to claim the benefit of a lise in tlie market price after the stipmated 
time when the delivery was to be made.” \ 

In the case of goods purchased for use damages assessed on (he il^ual 
basis bear no relation to the buyer’s actual loss. Illustration (a) says that 
the measure of damages in this case is the sum by which the contract price 
falls short of the price for which tlic puithaser might have obtained goods 
of a like quantity at the time when they ought to be delivered’*. As 
Mr. Mayne has observed “damages will be assessed with reference to its value 
to the purchaser. But its value will be determined by other considerations, 
that is to say, by the use or which it was intended, the loss which followed 
from its not being supplied, and the profit which would have been made out 
of it if it had been delivered in time.” ITius the extra costs of procuring a 
substitute, but not special damages of which tlic defendant had no notice’*, 
cmnpensation for dctericn'ation of goods consequent on delay in delivery of 
the article according to the contract*", may be allowed to the plaintiff as 
damages. 

Ordinarily damages are to be calculated at the market rate prevailing 
on the date on which the breach of contract was committed. Where no time 
is fixed for delivery, the contract subsists until it is terminated by the plaintiffs 
giving notice to the defendant that tliey will not accept delivery after a certain 
^te. The case comes within the purview of illustration (c) to the section. 


14 Madhusudan v. Badridas, 31\ CLJ 93. 

15 Muthayamamgfiran v. Lakhu Reddiar, 22 MLJ 413 ; Chetty v. Kyin, 64 IC 60 ; 
Mama v. Mongol, 65 IC 497, 502 ; MutankeUa Bros. v. Mahdnr Industries, AIR 
1970 Fat 91, 94. 

16 Ronwhandra v. Vassanii, 45 B 129. 

17 Re Voss, IR 16 Bq 155 ; Plmns Dawning, 1 CPD 220 ; 45 LJ QB 695 ; 35 LT 263. 
IS Hajee Ismail v. Vfilsm & Co.^^ 41 M 709 ; Shridhan v. Qordhandas, 26 B 235. 

19 Portnum v. Middleton, 4 CBN^ , 322. 

Sp S^d V. Fordi I B & B 602, 28 WKBt 178 ; ToraOmd v, I»reirius A Co., 35 
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XJ^e dUuniiges should he calculated on the difference between the rates pre- 
vailinif in the market on the date when the {daintiff by notice put an end 
to the contract and the contract rate*. 

4« Delivery in instalments. — it is well settled that an agreement to 
accept delivery by instalments may, in the absence of an express agreement, 
be inferred from the ccmduct of the parties and the circumstances of the case. 
In the absence of any indication to the contrary the instalments must be 
deemed to have been intended to be distributed rateably over the period 
appointed for the delivery of the whole quantity of goods. In a contract for. 
the purchase of 300 tons of Java sugar it was stipulated "shipments to be 

made by steamers during July to December 1914 .--the agreement to 

be construed as a separate contract in respect of each shipment.” On 
the breach of such a contract before expiry of the last date of performance 
the damages should be assessed upon this principle ; “where there is a c<m- 
tract for the sale and delivery of goods at a future time, or in instalments at 
future times, a notice by the seller to the buyer of his intention not to 
deliver may be accepted and acted upon as an immediate breadi and the 
buyer is prima facie entitled to damages measured by the difference between 
the contract price and the market price at the ap{>ointed time or times of 
delivery, leaving it to the seller to sliow in mitigation that he could in the 
interval have obtained a new contract upon better terms, or if the time for 
delivery has not elapsed when the damages are assessed, the future damages 
must be estimated prospectively”^. Where the defendant had entered into a 
contract with the plaintiffs to purchase from them a quantity of gunny bags, 
delivery to be taken at certain stated times, it was regarded as immaterial that 
the sellers never had the goods in their possession, for it was proved that they 
could have obtained them, e,g.^ under a contract they had with a third person, 
and that they were ready and willing to deliver the goods at the 
contracted fot^. 

If goods are to be delivered in equal portions during certain months, the 
proper measure of damages is that sum which the purchaser requires to put 
himself in the same condition as if the contract had been performed. 
Therefore, the plaintiff is entided to recover as damages the di^ence, at 
the end of each month, between the contract price and the market price of 
the goods deliverable in that month. If the plaintiff has paid the sid>- 
purchaser the difference, or to satisfy a sub-contract has bought at the then 
market price, he will be entided to receive it from the defendant. The 
plaintiff is not bound, on being apprised of breach of the contract by the 
defendant, to enter into a new contract to the same effect as the old 
The same rule applies in the case of an executory contract, i.e., the contract 
being for die delivery of goods on future specified days, the defendant had 

1 Gmtri Dali v. Nardk Rim, 35 IC 203 ; Hoe v. ChotaMt 1939 R 139. 

2 BOaumm v. Cubbev. 43 C 305, Leake, 6 Ed p, 638 dted ; Dominion Coal Co, v. 

Dominion, IAS. Co., 1909 AC 293. 

3 Cohen v. Cassim, 1 C 2M. 

4 Mroim v. MxiUer, LR 7 & 319. 
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the time appointed jfor the last delivery dedared that he will OOt per- 
form the contract and the plain tiflfs have elected to treat that as breach and 
to bring their action® unless the defendant shows that another dmilar con- 
tract mi^t have been obtained on more mitigated terms®. It does not matter 
that there has been a rise in prices caused by an increase in its value, or 
by, a sudden demand for it, or by any other reason, the measure of damages 
will be the diffeience between the contract price and the market price at the 
several dates of delivery^ 

' K the vendor has any specific period of lime (here August or September) 
allowed to him to deliver goods, and before the time has elapsed he gives 
tiotice to the purchaser that he will be unable to complete the delivery and 
refuses to proceed with the contract, the purchaser not rescinding the con- 
tract under S. 39, the measure of damages is the difference between the con- 
tract price and the higher price of the subject matter on the last day c|f the 
period witliin which the delivery ought to have been made. There \ is a 
,difference between delivery in ‘August and September’ and ‘August or\Sep- 
tember’. It is implied in the former case that the goods may be delivered in 
instalments throughout that period, the whole contract to be completea in 
the two montlis. In tlie latter case the whole contract may at the seller’s 
option be completed in either of these two months". 

5. Loss of profit on resale. — The fact that a binding agreement has been 
arrived at does not of itself create a responsibility for all the injury flowing 
from a breach of it. The wrong-doer is prima facie only liable for the natural 
and ordinary consequences of the breach ; but where at the time of entering 
into the contract both parties know and contemplate that if a breach of the 
contract is committed some injury will accrue, in addition to the natural and 
ordinary consequences of the breach, the person committing the breach will 
be liable to give compensation in damages upon the occurrence of that injury. 
Thus, where the contract stales that the purchaser wants the article agreed 
to be made in order to help him to carry out another contract, the contractor, 
if he commits a breach in the delivery of the article, is liable for the loss 
sustained by the purchaser if he becomes unable to carry out that other con- 
tract, A person contemplates the performance and not the breach of the con- 
tract: he docs not enter into a kind of second contract to pay damages®. 
Haintiff is nqt entitled to recover damages for loss of profit on resale where 
the. seller knows generally that the goods are purchased with a general inten- 
tion to resell them but is not aware of the sub-contract at the time of sale“. 
But if the sellers knew that the buyers were buying for resale, the buyers 
woidd be entitled to damages on the difference between the contract price 

,5 On the principle laid down in Hochester v. De La Tour, 22 LJQB 45S : (1843-60) 
AU ER Rep 12. 

6 Roper v, Johnson, LR 8 CP 167 ; Frost v. Knight, LR 7 Ex 111 : (1861-73) All ER 
. Rep 221. 

' ‘ Jo^g V. irvine, 30 LJ Ext 78 ; Brown v. Muller, ER 7 Ex 319. 

8 Mackertick v. Nobo Coomer, 30 C 477. 

- 9 H^rautic Engineering Co. v. McH«0e, 4 QBD 670, 674. 

40 Tm V. Henderson, 8 QBD 457. ' 
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and tlie resaile price”. If there be no iuarket for the goodsi then the sub- 
contract by title plaintifl, although not got to the knowledge of the defendant, 
the original vendor, may be put in evidence in order to show what is the 
real value of the goods, and so enable the plaintiff to recover the difference 
between the contract price and the real value’®. 

Where plaintiffs sued the defendant for breach of a contract for non- 
delivery of coal and claimed damages on the basis of the difference between 
the contract {nice and the resale price, held, they were entitled to the 
diff erence between the contract price and the market price when the breach 
occurred. The extra profits which the purchaser might have made under his 
contract of sale with another party were not allowed, as there was no contract 
to supply to the party the identical coal in question. The case did not re- 
semble an ordinary contract of resale. It was also pointed out that the 
authorities in England seemed to go to the length of holding that notice 
to the seller of the special purpose for which the purchaser required the 
goods was not enough ; that to make the seller liable for the additimud 
damage, he must have, expressly or impliedly, contracted to run the addi- 
tional risk. Querry, whether under this section notice would be enough to 
make a vendor liable where he did not contract to run the risk”. Where 
damages are claimed on the basis of resale but not proved, on appeal damages 
cannot be claimed on the basis of the market price”. 

In the case of goods which the seller knows are intended for resale, 
damages are assessed on the basis of the difference between the contract price 
and the price at the date of the arrival of the goods at their ultimate destina- 
tion and not the place of delivery to the immediate buyer”. The buyer is 
not entided to recover from the seller the loss of profits by a resale on 
account of a rise of pricess after contract but before breach by the seller, 
unless the seller was made known of the sub-sale and was informed that he 
would be held liable’®. 

In case of a chain or a string of contracts, i.c,, where there is the same 
contract passing along the same articles from hand to hand, with the same 
warranty (particularly, in a case where the breacli of contract which gives rise 
to the damages consists in there being in that article something which the 
maker of it and each vendor of it knows can only be discovered to exist when 
it comes into the hands of the person who is ultimately going to put it into 
use), the damages recoverable will include damages which a purchaser pays to 
his purchaser, together with the costs of action.” 

11 Ptarick v. R. B. Orain Export Co., (1927) 2 KB 535 : (1927) All ER Rep 692 ; 
Agius V. G. W. Collien^ (1899) 1 QB 413 ; Hammond v. Bussey, 20 QBD 79. 

12 Grebert-Borgnis v. NugeiH, 15 QBD 85. 

13 Keshaobd v. Diwanchand, 50 lA 142. 

14 Tikami v. Kakhkt, 1937 L 842. 

15 Van Den v. Martens, (1920) 1 KB 850 ; Union of India v. Venkataiah, AIR 1975 
Mad 119. 

16 WUliams v. Reynolds, 34 LJQB 221. 

17 Xasler A CtOtm v. Slavouski, (1928) 1 KB 78. 
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Wfongft4 of servants. — ^Damages for wrongfully dismis^ng a 

servant indude daims for wages for the period the servant was entitled to 
iiiOtiee and the tips or profit he would have earned during that period, also 
damages in respect of the time which might reasonably elapse before he could 
obtain another employment, but exdude compensation for the injured fed- 
ings of the servant, or for the loss he might sustain from the fact of his 
dismissal making it more difiicult for him to obtain a fredi emplo)unent“, 
but the possibility of his getting another employment, equally good for the 
remainder of the period of service is to be taken into account**. For damages 
recoverable by Government servants on wrongful dismissal see Secretary of 
State V. D’AUaides^. In a suit for damages for wrongful dismissal of a 
servant, the court may consider the question whether there were good grounds 
for dismissal*. A workman is entitled to damages assessed on the basis of his 
earnings previously to the dismissal*. A daim for commission which the 
servant would have earned cannot be included in damages*. But on Ijreach 
of a contract by a theatre manager, an actor was entitled to damages for the 
loss of the advertisement, reputation and publicity the latter would \have 
enjoyed had the contract been performed. The case, it was observed, wa$ not 
similar to the mere engagement of the services of a servant*. A goveme^js is 
not a menial servant*. “It is not necessary that a servant should be dismissed 
by a master for a valid reason ; it is suffident if a vaild reason, in fact, exists, 
even if the master be not aware of it at the time of dismissal.” But the 
princifde does not apply where the master with knowledge of such facts 
deliberately condones them or waives his right to dismiss the servant on 
account of them*. A responsibility for damages arises for breach of a contract 
of service for a fixed term, but where d fresh agreement is entered into between 
the parties, damages will be recoverable up to the date of the new agreement 
and not for the whole of the remaining term’. A Government servant who has 
bem dismissed is not entitled to any relief by way of damages for wrongful 
dismissal*, An agent appointed for a definite period is entitled to the stipu- 
lated salary for the full period, unless he had an opportunity of other em- 
ployment and refused to avail himself of it. The principle, that a person 
must do what he can to mitigate damages, applies to a contract of service as 


1;R. Addis V. Gramophone Co., 1909 AC 488 : (1908-10) All ER Rep 1 ; Manubens v. 
f„eont (1919) 1 KB 208 : (1918-19) All ER Rep 792 tii» allowed as damages ; 
Meenakshi Mills v. lyar, 122 IC 507. 

19 Brace v. CaUer, (1895) 2 QB 253 : (1895-99) AU ER Rep 1196. 

20 12 Rang 556. 

1 Oirdhari v. S. of S., 1937 L 226. 

2 Devonald v. Rosser. (1906) 2 KB 728 : (1904-07) AU ER Rep 988. 

3. . p. Madure, LR 5 Ch 737 y Rhodes v. Forwood de Walter, 1 AC 256 : (1874-80) 
yUl ^ Rep 476. 

4 Oayton v. Oliver. 1930 AC 209 : (1930) All ER Rep 414, expld. in Withers v. 

Gerterdl Theatre Corp.. (1933) 2 KB 536 : (1933) AU ER Rep 385. 

5 , mndt V. HidUday. (1898) 1 QB 125. 
v. Dotea. IS IC 757. 

7 LadtmttHdas v. Ragjmmull, 47 C 290 PC 

8 SmW If’ Prodnee, m2 PC 3. 
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it a^es to an ordinary commercial contract*. Even if the niaster is endded 
to dispense with the servant’s services on the ground of his absence, if the 
employment be continued, the master is liable under the contract to pay the 
agreed wagw“. It is a question of fact to be decided in the circumstances of 
eadi case whether the absence of a servant on account of ill-health i$ sufficient 
for the mster to presume that the servant will not be able to perfoim his 
conttact for the rest of the stipulated period’*. There is no auThority for 
hiding ^t a monthly servant is entitled to a month’s notice ; it would seem 
that in the absence of any express agreement or established custom to the 
contrary, the contract of service is terminable by reasonable notice** The 

recognition in 

England . But the rule does not apply to a case where the servant has mven 
a months notice, but a few days before the expiry of the time the i^tcr 
dismisses him. In such a case the damages are the actual pecuniary loss which 
has be^ sustained by the servant”. Recovery of damages for dismissal with- 
out notice determines the contract of service**. I'he Civil Court has no juris- 
diction to entertain suits for damages by servants in certain cases”. ^ 

7. Notice of special circumstances.— The principle is now settled that 
whenever either the object of the sender is specially brought to tlie notice 
of the carrier, or circumstances are known to the canier from which the 
object ought in reason to be inferred, so tliat the object may be taken to 
have been within the contemplation of both parties, damages may be re- 
covered for the natural consequences of the failure of that object”. Where 
ffie plaintiffs delivered to the defendant several cases containing machinery 
for the erecuon erf a saw-mill at Vancouver Island, the defendant knew 
^naally of what the shipment consisted, and on aixival of the vessel one of 
the cases containing an essential part of the machinery was missing and the 
mill could not be erected until the article was replaced, the defendant was 
liable for the loss of the machinery, but not for the loss of profits the mill 
would have made if erected”. Where on account of delay, fn the deUvery 
of certain bdes of cotton entrusted to a railway company for carriage the 

running, the plaintiff was not entitled, In the 
absence of any special communication to the defendant company, to recover 

^ flSS ^ «4: 

Burma Oil Co. v. Naraindas, 104 IC 185, 

12 O^id y. Supdt. St. Anthony’s School. 63 IC 982, servant must use in 

obtaining onploymeut to mmimise the loss; Baldeo v. Sachdev 1934 R fa 
month’s notice) ; but see S. of S. v. Burrowes, 1937 L 549 ’ ' 

Todd V. KeUage, 22 LJ Ex 1. 

Lindsay v. Queen’s Hotel, (1919) 1 KB 212 : (1918-19) All ER Rep 612 
Barnsley v. Taylor., 37 JQB 39. 

MdHk V. ZMst. Board. 1940 71. 

Simpson v. L. N. Vf. Ry., 1 QBD 274, cited in Fazl Ilahi v. B. /. Ru. Co 41 A 
423, 631 ; Homes v. S. E. Ry.. 54 LJQB 174. ^ ' * 

BritUfh Columbia &c. v. Nettleship. LR 3 CP 4W; tl$61-73) AU ER Ren 3»* 
Suntay Co, v, C. W. S., (193991 2 KB 791. i T ' 
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the c<!uiipsuiy the wages? paid and the loss of profit inclined by liiiit**. 
A collector of telegraphic messages for transmission is not liable for the 1<^ 
of profit but only for nominal damages for negligently omitting to send the 
plain tiff *a message**. Where a cloth-capmanufacturer sued a railway company 
f<Mr not delivering the cloth within a reasonable time, the plaintiff was ^titled 
to recover as damages the amount of diminution in value of the doth by 
reason of the season for making up and selling the caps having passed but 
not the loss of anticipated profits^ The laW has been thus summed up in 
Wertheim v. Chicoutimi Pulp Co.® ; Where goods by reason of the delay in 
delivery becomes valueless or of less value to the purchaser the measure of 
damages in such a case is the difference between the contract price and the 
value of goods to the purchaser when obtained. The loss of antidpated 
profits can however be recovered from the railway company if they have notice 
oi the reason why the things arc being sent or of the arrangements whidi the 
plaintiff is making to utilise them at the destination, otherwise such dai^ges 
will be remote®. The plaintiffs contracted to buy from the defendant sulphuric 
acid free from arsenic without telling them the purpose for which it \ was 
wanted. They were supplied with sulphuric acid containing arsenic which, 
in ignorance of this fact, was used by them for the manufacture of glucose 
for use by brewers. The beer brewed with it became poisonous and the 
brewers sued and recovered damages from the plaintiffs. The plaintiffs in 
the suit against their vendors were held entitled to recover the price paid by 
them for the impure acid and value of the goods that were rendered useless 
by being mixed with the poisonous acid. They were not entitled to recover 
for the loss of the goodwill of their business, nor the sums which the brewers 
to whom the plaintiffs sold the glucose were entitled to recover*. Where 
plaintiffs sent a quantity of shoes for sale in London at an unusually high 
price informing the railway company only as to the date of delivery but not 
of the exceptional loss on delay in delivery, the railway company was not 
liable for such loss'. Where goods are sent by carrier, the damages recoverable 
for default of delivery is the value of the goods at the place of consignment*. 
The measure of damages for breach of contract to carry goods is the value of the 
goods at the time when the goods should have been delivered. Loss of profits 
cannot be recovered unless brought to the notice of the carrier^ Even where 
special damages cannot be recovered because of the absence of knowledge of 
the extraordinary circumstances, yet if certain damages were in the contempla- 
tion of the parties they can be recovered*. The measure of damages for tlie 

19 V. £.. & y. Ry^t 30 LJ £x 11 ; (1843-60) All ER Rep 131 i Cfeot W. Ry, v. 

Re4mayne LR 1 CP 329. ^ 

'30 Sanders v. Stuart, 1 PD 276. 

1 Wilson V. Z. & Y. Ry., 9 CBNS 632. 

2 1911 AC 301, 308. 

3 Madras Ry. Co. v. Govinda, 21 M 172, 178. 

, 4 Bostock dt Co. V. Nicholson & Sons, (1904) 1 KB 725, 741. 

5 , Home V. Midland Rj/. Co., LR 8 CP 131 : 42 LJ Cp! 59. 

tf Rice V, Baxenddle, 30 LJ Ex 371. 

V. Dominion, 1949 C 380. 

i CenV y* Thamss I. dc S. Co., 37 IdQBt 68 : (1861*73) All ER 597. 
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brfIDrK o£ a coiitraot to ddUver a cbattd is the average profit made by the use 
of Bi trh a dxattdl, where it cannot be procured in the market*. The buyer of 
a chattdL for extraordinary purposes is not entitled to recover any larg& 
damage unless a. special purpose for which the article was ordered was made 
known to the seller*®. Where the plaintiff ccmtracted with A to repair a, 
machine and employed the defendant to do the work without informing the 
defendant of his contract with A, on the defendant failing to complete the 
contract within the specified time, and the plaintiff, in consequence failing 
to complete the contract with A (though there was sufficient time to have the 
work done elsewhere) had to pay damages to A, the plaintiff could not recover 
such damages from the defendant**. When there is collusion between the 
building contractor and the supervising engineer the owner is entitled to put 
an end to the whole contract, the measure of compensation is the loss which 
the owner would suffer in erecting a structure of the kind'*. The law does . 
not regard collateral or consequential damages arising from delay - in the 
receipt of money**. 

8. Value of performance to plaintiffs — ^In a suit for damages for breach 
of a contract regarding the erection of a boundary wall, the general rule is 
that the plaintiff is entitled to have his damages assessed at the pecuniary 
amount of the difference between the state of the plaintiff upon the breach 
of the contract and what it would have been if the contract had been per- 
formed and not the amount that it would cost to build the wall**. Similarly, 
where in respect of property purchased, a road across it was represented as 
“made up,” when in fact it was not, the purchaser was entitled to compensa- 
tion for damages sustained on the basis of “the difference between the actual 
value of the estate as it stood at the time of the purchase and wliat the actual 
v:ilue at the same date would have been” if the road had been made up as 
represented. “The cost of making really has nothing to do with it”**. In 
an action by a reversioner against a tenant for waste committed during the 
continuance of the term, the true measure of damages is the injury done to 
the value the reversion**. 

9. ^Part n : Remoteness. — “As regards remoteness, the test that is 
generally applied is to sea whether the damages sought to be recovered follow 
so naturally or by express declaration from the terms of the contract that 
they can be said to be tha result of the breach. This generally resolves itself 
into the question whether the damages flowing from a breach of contract 
were such as must have been contemplated by the parties as a possible result 


9 Fletcher v. Tayleur, 25 LJCP 65. 

10 Cory V. Thornes /. A 5. Co., 37 LJQB 68 : (1861-73) AD ER Rep 597. 

11 Portman v. Middleton, 27 LfCP 231 ; Fisher v. Val de Travers , (1874-8^ AD ER 
Rep 622 : 1 CP D 511 ; Baxendole v, L. & C. D. Ry,, LR l(f E)d 35, 

12 RaiMom v. Madhao, 1941 N 111. 

13 Bhabani v. Sarojini, 1944 C 106. 

14 Wigsell V. School for the Blind, 8 QBD 357. 

15 Re Chifferiel, 40 Ch D 45. 

16 mhm V, 16 qiBD 613, 
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cf’Ulttt breach”**. Where a bank accepted the bills trf a merchant bnt before, 
maturity the bank stopped, the expenses incurred in arranging with another 
b;^ in raising the money was held to be not too remote but the natural and 
proximate consequence of the breach of contract by the first bank**, But in 
Mayr v. Phani^ damages for loss of profit were not allowed as being too 
remote. Where an inn-keeper contracted with a horse dealer to provide him 
with stabling for his horses to be sold at the local fair and in breach of that 
contract let out the stable to another, so that the plaintiff’s horses were turned 
out and remained exposed to the weather and caught cold and were depre- 
ciated in value, the damage resulting from the cold was recoverable. In order 
to determine the question as to the remoteness of damages the court has to 
determine whether the case comes within any of tlic rules, namely, (t) whether 
the damage is the necessary consequence of the breach ; (it) whether it is the 
probable consequence ; and (iii) whether it was in the contemplation o^ the 
parties when the contract was made®. Where D sold chemical to p\ for 
itidustrial use without adequate warning to P of the danger of the chemical 
reacting violendy to water and a violent explosion causing death and extenifive 
damage occured. P was held to be liable for the entire loss sustained thoi(gh 
such terrible explosion was not foreseeable. The defence argument based 
on remoteness was rejected*. A colliery owner suing a railway company has 
been held entided to recover damages occasioned by loss of custom, such loss 
being not a remote but a direct and; immediate consequence of the acti of the 
company refusing to carry the coal®. Where the plaintiff delivered certain goods 
to a carrier, the damages for delay in delivery may include cab hire or other 
reasonable expenses of calling at the defendant’s oflfire, but not hotel expenses*. 

Damages for loss of business consequent upon a breach of contract by a 
railway company in not reaching a pa.ssenger to his destination in right time 
cannot be allowed, they being too remote. Reasonable expenses incurred 
by the passenger itv reaching his destinati<m may be recovered*. "'The principle 
is that if a party does not perform his contract, the other party may do so 
for him as near as may be, and chargi: him for the expenses incurred in so 
doing, but this does not entitle the passenger as a matter of law to complete 
the journey by taking a special train. The rule as to what is reasonable 
under particular circumstances may be discovered by Considering what a 
prudent person would do under the same circumstances*. Where under an 
agreement between the lessor and the lessee, the lessee was to pay to the 
lessor the rent, which the lessor was bound to pay to his superior landlord 
under his contract with the superior landlord, and owing to the failure of 
the lessee to pay the rent, the leased property was sold, the loss of the pro- 
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peitj was mot the natural c<»i8equen<% of the di^ault of the lessee to coin|d^ 
with his covenant, for the lessor was primarily liable for the rent and he was 
entitled only to compensation for any loss (illust. n) which naturally arose 
in the usual course of things from breach of the contract*. Travelling ex- 
penses trf the seller to go to the place where a breach of contract occurs iox 
the purpose of reselling the goods are too remote for recovery'. Damages by 
way of compensation for the loss of the commission which a party would have 
got if it had been performed would be too remote unless the party could bring 
himself within the latter part of the first clause*. Where a lessee undertook 
to deposit the Government revenue payable by the lessor but the lessee defaulted 
and deliberately allowed the estate to be sold and never intimated the danger 
to the lessor was entitled to damages for breach of contract*. Similarly, a 
mortgagee failing to pay off a prior mortgagee with moneys left with him 
by the mortgagor is liable in damage, the measure of which will be the 
amount of profit which would have accrued to the mortgagor had tlie lands 
come to his hands after the prior mortgages had been paid off*", 

The appellant, a contractor, entered into a contract with the Dominion 
of India for the supply of crores of pucca bricks according to a schedule. 
Delivery was to be at the kiln site. Owing to the default of the Government 
in not removing the burnt bricks which were ready for delivery and removal 
from the kilns according to contract, delay occurred in the time table of the 
Government for removal with the result that lakhs of katcha bricks were 
destroyed by rains. As this loss was occasioned by the default of the Govern- 
ment, the contractor claimed that he should be paid their price. The agree- 
ment between the parties contained an express stipulation that the Govern- 
ment "will not entertain any claim for damage to unbumt bricks due to 
any cause whatsoever”. It was held that if the Government expressly stipulated, 
and the contractor expressly agreed, that the Government was not to be liable 
for any loss occasioned by a consequence as remote as this, then that is an 
express term of the contract and the contractor must be tied down to it. If 
he chose to contract in absolute terms that was his affair. But having 
contracted he cannot go back on his agreement simply because it does not 
suit him to abide by it. This is not; to say that the Government is absolved 
from all liability, but all it can he held responsible for is for damages occa- 
sioned by the breach of its contract to remove the pucca bricks whic^ it had 
undertaken to remove. 

The contractor had a duty under section 73 of the Contract Act to 
minimise the loss ; accordingly he would have had the right to remove the 

6 Girish v. KunjO, 35 C 683, 689. 

7 Karachi Flour Mills v. Indo-Continental Agency, 37 1C 7. 

8 Peer Mdhmmd v. Sakavath, 43 MLJ 199, 207. 

9 Rokim V. Shaiod, 19 CWN 1311. 

10 Muhammad v. Kubra, 15 IC 526: Abdul v. Abdul, 34 ALJ 940; Rangasamy v. 
Venhauaiwm, 28 IC 635 ; Partab v. Bedwant, 48 IC 550 ; Shiamlal v. Abdtd,^ 53 A 
946 : Bishun v. Gaya, 106 IC 831. Querry, Whether the amount recovered is to 
ha , rhgantttd as damages in idl cases, see LachnU v. Deoki, 19 IC 752, Imt' see 
Nflwdn V, Baiawt, M iC 449.| 
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bimsdif ahd stack them dsewhere a»d claim ccmapensatiott fm tibe, 
loss so occasioned. 

Altcmaitively, he could have sold the bricks in the market and claimed 
the difierence in price. But ordinarily he could not have claimed compen- 
sation for damage done to the katcha bricks unless he could have shown that 
that kind of damage, ordinarily too remote, was expressly contemplated by the 
parties when the contract was made (section 73 of the Contract Act). Here 
it is dear that this was in their express contemplation and they chose to 
provide against such a contingency by making an express clause in their 
contract. 


There can therefore be no doubt that the contractor was not entitled 
to daim anything as the price of katcha bricks on this account, as the ej^press 
stipulation relieved the Government from all liability under that headt". 

10. Anticipatory breach of contract. — ^The law with regard to damages 
on an anticipatory breach of contract has been thus fully set forth : \ An 
antidpatory breach occurs when the seller refuses to deliver before the ifon- 
tractual time for delivery has arrived and the buyer accepts his refusal as a 
breach of contract. It is settled law, when default is made by the seller by 
refusal to deliver within the contract time, that the buyer is under no duty 
to accept the repudiation and buy against him but may daim the difference 
betwemi the contract price and the market price at the date when under the 
contract the goods should have been delivered. Further, in the case of an 
anticipatory breach the contract is at an end and the defaulting seller cannot 
take advantage of any subsequent circumstances which would have afforded 
him a justification for non-performance of his contract had his repudiation 
not been accepted. The true rule is that where there is an anticipatory 
breach by a seller to deliver goods, for which there is a market at a fixed 
date, the buyer without buying against the seller may bring his action at once, 
but that if he does so, his damages must be assessed with reference to the 
market price of the goods at the time when they ought to have been delivered 
umler the contract. If the action comes to trial before the contractual date 
lEor ddivery has arrived the court must arrive at that price as best it can. 
To this rule, there is one exception for the benefit of the defaulting seller, 
namely; that if he can show that the buyer acted unreasonably in not buying 
against him, the date to be taken is the date at which the buyer ought to 
have gone into the market to mitigate damages’*. 


A contract for the sale and delivery of goods can only be dissolved by the 
consent of both parties. Notice by one party that he will not accept the goods 
does not rescind the contract. The contract, therefore, continues obligatory on 
both parties and the measure of damages for non-acceptance is the difference 
■vf^twOen the contract price and the market price .when the goods were to be 


. Union of India, AIR 1955 K! 468, See also Union of India v, Rallio 

y. mn. Am 1963 ^ 1685. and Urdori of India v, W. P, Pactones, ATR 1996 SC 395. 
“ a9^ I KB 693 ; . (1918-19) M m 857? Itoper v. 

fammon, LR 8 C;p 167 cnUcised. As to anticipatmy btitttdtAs aae S. 39 
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ddiivei^d iiwd ikot ootice dE noH'aixepC^ce was given”. A ccHii^ract is 
not discharged the default of the {aromisor to camply with <Mse its 
e s sen tiai tenns but remains enforceable at the instance of the promisee^*; If 
a cc^tr^ct is made for the sale df goods ddivcraHe in the future by specified 
instahn^fs at specified dates, and there is an anticipatory breadx of the con- 
tract, the damages should be the difference b^ween the contract price and 
the price at which the goods should have been delivered at different thnei 
If, however, it could be shown by eitlier party that the reasonaldc course for 
minimising damages was, for instance, for the buyer to enter into a forward 
contract when the repudiation was accepted, the damages should be assessed 
according to the difference between that price in that forward delivery and 
the contract price*®. In a case of an anticipatory breach of contract to gin 
cotton at the defendants’ mill the .plaintiff could not be required by the 
defendants to buy the cotton which they had announced in advance thtiV 
would not gin for him. The measure of damages was held to Ik; not only 
the extra cost of ginning at other mills but the amount of profit the plaint]^ 
could have made if the defendants had held to their contract with him”. 
The damages recoverable inf the case of an anticipatory breach of contract, i.e., 
if the action is brought before tlic time for performance provided for by the 
contract has arrived, must not be ascertained as from the date of the repidia- 
tion (rf the contract, but are to be calculated with reference to the market rate 
prevailing on the date on which the contract should have been carried oat 
i.e., the date on which delivery is due.” 


11. Alternative promises. — ^Where a defendant makes default in perform- 
ing one alternative, the performance of the other alternative becomes absolute 
and damages are assessed on this basis”. 

12. Consideration paid for punctual delivery. — In an action for fmlure to 
deliver goods at specified times as coniracted, the damages depend upon their 
market value at the time of breach and they remain the same even if the 
plaintiff contracted to pay more for punctual delivery at the specified times”. 
Where, however, the consideration price has been paid for a quantity 
goods, the whole of which has not been received, the plaintiff is entitled to' 
recover the excess money paid as money had and received to his use drt 
failure of a part of the consideration”. 

13. Least beneficial to plaintiff. — ^Damages are in some cases assessed on 
the basis what would be the least beneficial to the plaintiff. TTius, in an 
action for a breach of contract to publish in the form of a book certain 


13 mipotts V. Evans, 9 LI Ex 33. 

14 Hatadhone v. Btufgabati, 19 CLI 420. 

15 MOim V. Van Heck, (1921) KB 369 : (1921) All ER Rep 519. 

16 Ran^apd v. DAon/t. 55 lA 299. 

17 fute Mills v. Tmes, 21 MLJ 182, 190; Cooverji v. Rt^jendra, 36 C 617; 
Mating P6, v. Sau). 150 K 760- 

18 Me Osaham y. raptor, (1895) 1 Ch 53 : 64 LI a 296. 

W V. 33MI Ex 300. 

20 y. Conmg, 19 Licy II 137 ER 658 : 8 m. 
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articles which the plaintiff had written and fo)- which he was to get ® 
copy per book published, tlic incasiue of damages was hei to le 

plaintiff would have recovered if a reasonable numbta oi copies ta ^n 
published. Where the obligation of wrongdoers is left to dietr discretion 
and there are s<;veial ways of jx’itorming it, the coiiil assesses liainagui on t ic 
basis that “if Uie contracts could have been performed by the per oimancc 
of the alternative least beneficial to tiie plaintiff, the nic^suie o t aiuages 
would be regulated by ilie loss orcasioricd by non-performance of tliai 
alternative'’’, rhe general rule of tlaiuagcs no doubt is as stated in Kobinsoti 
V. Harman^ “where a patty sustains a loss by iea-,on of hieach i>l contract, 
lie is so far as money can do it. to be plaied in the same situation, with les 
pc'Ct to damages, as ii ilie lonn.iet liad been {jerioriued' Generally .spt^aking, 
where there are several ways in which the lontrad niiglu be peifonned, that 
mode is adopted whidi is (he least piofitable to tlie plaintiff, and the least 
burdensome to ilie dc(<ndanl‘. Where plaintiff advtUKetl Rs. 100 to flie 
defendant and tlic plaintiff broke the contiact, tlicreby causing the defendant 
a loss of Rs. 40, the plaintiff was entitled to a detue lor Rs, 60'’. 

14. Covenant for quiet enjoyment. — A covenant for quiet enioynienl is 
not broken simply by an in lei nipt ion of ilu lessee's enjoynient, no damages 
are recoverable by ijjm lot such inieinipiion. uitJess he }»rove,s that his 
enjoyment lias been inicirupted by an ,ut of the .lessor or ol some persoii 
authorised by him^ A covcnani (|uut enjinmeni is rnteniipied wheu the 
ordinary' and law'fnl eiijoynKni ol tin ilerni.sed l.uul is subsiamialiy iniertevcd 
with by the act of tin.- lessor, or tliost; huviuiiy dainiing iindei him. iiliiKnigh 
neitluT title to tlic land nor possession of ii may be oihenvise affccled”. but if 
a tenant wants oxlraordinaiy protection lot ;i particular bran.!' of Itadc 
that he carries on, in, the demised putiii.ses lie must !),ug.tin for it in his least , 
olherwi.se he will not be enlilh'd to leiovci clam.igcs lor Ineacii ol the 
covenanth Wlieic a tonuni for lih gi.mied .i least with an cxpit ss (ovenan 
for quiel enjoyment, but after Ins death the h'ssec was ejected fiom the pn 
mises bv the remaincknnan. tlic eNecunn (,f ihe deretiscd lessor was heh 
liable in d.ima.ges for mesne prolits for the nriexpited tenn and for the cos 
of defending the action for ejectment In case of a breach of resiitcuve 
covenants, the remedy by way of injunction is available against the as.signee 
as also damages’®. 

On a claim for damages by a purcJiaser of land on account of eviction 
therefrom, the damage.^ must be determined according to what may be 
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deemed to liavc been tlie intention of the contract between the parties to 
the sale. There is no hard and fast rule liiat the measure of damages must 
be the value of the land at the date ol eviction, but may be the valiic ol 
the property at the date of purchase". A covenant lor title is an instance 
of a contract of which according to the English law there may be continuing 
breaches, so is a covenant to maintain a building in repair. There is a breach 
of the covenant foi’ title so long as an atlven.'ie title exists, and tljerc is a breach 
of a covenant to maintain a building in repair so long as ti\e buihling is out 
of repair. But a bieach of a cojiliaci to repay a loan on a certain day is not 
a contimiing breach'^. For failure io lujuidaic debts, the anuvunt of the debts 
is recoverable as damages evert when tiie debtor bcromc.s insolveni*“*, Damages 
are recoverable foi breach of contrat t to pay insurance premium". 

15. Negligence. — If an act be determined to be negligent, then the 
question whether the partidihir damages ajf recoverable dc'jxnds only on tiu; 
aaswer to the cjuestioti whctliet (licy are tlic‘ direct consecjuences of the act‘^, 

16. Contract to marry. — An expre.ss repudiation of a contract to marry 
may be trealc'd as :i breadi and gives rise to ;tn action for cUniages at once. 
Giving such notice at the carlii-sf moment tends to niiligaic, while delay in 
giving it necessarily ttggravates. the injury to the party wronged**. In ease 
of seduction under a promise to many the plaintiff and subsequent refusal 
to many, the plaititiff is (.ntitled not merely to the loss sustained by not 
becoming the wife of the defendant htit to ioinpcmsation for aggravation of 
that loss by reason of hot ])io<p<tts of rtiarrving being materially lessened’". 

Damages awarded in EngliMi la>v lor the breach of promise to marry 
form an exception to the gcntial ittle of damages in an action on breach 
of rontran wlute such d;tm;igcs ate limited l«> ih(,‘ conse(|uuices of the 
br(‘;tfh alone. Iti the former tast' the damages arc in the nature of an 
indemnity to the injured party for the loss site has sustained and embrace 
compt.-nsation for injiuit's to the feelings, affect i<ms, wcainded pride, as w'ell 
a,s for the loss of mariiage”’. But in thi.s <oiintrv the law seems to be 
different. Tn a case for damages for bieach l)y the defendant of his contract 
to give bis daughter in marriage, to the plaintiff, the ordinary damages which 
follow from S. 73 should be allowcxl as in the ca.se of any other contract. 
Under S. 65 the plaintiff is cniirled to the return of his consideration, or 
compensation in respect of it, as on a lailtire of consideration. The principle 
on which damages :ire allowcxl l>y the* English law as peculiar to the breach 
of a contract to mairy should not l)e applied to the ca,se of a breach of a 
promise for valuable consideration made by flie father of a girl to give her 


11 Tittgragi v. Nagosa, 99 IC .113. 

12 Mansab v. Ghulah, 10 A 85. 

13 Ashdo^cn v. Ingammelh. 5 Ex D 280. 

14 Schlesinger v. Mostyn. (1932) 1 KTi 349 : ( 1931 ) All HR Rep 812. 

15 ne Polemis & Fumesn, (1921) 3 KR 560. 574 : (192)) All ER Rep 40. 

16 Frost V. Knight. LR 7 Ex 111 : (1861-73) All HR Rep 221. 

17 Berry v. Da Casta. LR I TP 331 r 1 H&R 291 : 35 I,} CP 191, 

18 Smith V. Woodfine, 1 CBNS 6.40, 667 sq. 



iti nuoriage". lb one case damages were awarded against tl»e iaiSbtx of ilMi 
girl (in’ breadi of a promise lo marry her to the plaintifit although it was 
{ileaded that she was not willing to marry the plaintifi for some time” But 
it has been pointed out that “the Hindu law, by which these parties aro 
governed, enacts that a father may break off his daughter’s engagement should 
a more suitable bridegroom be available. Under that law, then, the plaintiff 
never had more than a conditional right to the fulfilment of the contract 
upms which this suit is founded.” so there can be no cause of action against 
the father*. In awarding compensation for the breach of a promise to marry, 
the court may award any amount which appears to be reasonable not exc«:d- 
ing that named in the agreement*. A suit Jor compensation for breach of a 
cmtract of marriage is excluded from the jurisdiction of the Small Cause 
Cour^. A breadi of contract of betrothal gives rise to a claim for damages*. 
Reasonable damages are to be allowed in such a case induding compensatim 
Ibr possible loss of reputation and injury to feelings, but not compensation 
for any indirect loss caused by such breach*. Damages foi breach of a con- 
tract of marriage may be awarded to a man*. \ 

17. Covenant to repaif.~-The measure of damages, in case of a breach ot 
a contract to repair, is not affected by the fart that the lessor has entered 
into a contract with a thiid party for the demolition for the btiilding*. Nor 
is the standard td repair, and therefore for damages for non-repair, altered 
by the fact that the house in question cannot be put to the same use as before*. 

Where there is a lease with a covenant to leave the premises in repair 
at the end of term, and such covenant is broken, the lessee must pay what 
the lessor proves to be a reasonable and proper amount for putting the pre- 
mises into the state of repair in which they ought to have been left. The 
measure of damages would not be a^cted by reason of the fact that 
virtue of a contract between the lessor and a third party who agrcetl to take 
up the house on the expiry of the prior lease, the plaintiff suffered no harm*. 
There is a distinction between a covenant to keep and a covenant to yield 
up in repair, the true measure of damages in the former case is the diminished 
value of the reversion. If there be a sub-lease and the lessee sued the sub- 
lessee for breach of his covenant to keep in repair, in assessing damages, the 
court will take into account the liability of the lessee upon the covenants 
in the original lease*®. In case of breach of a covenant to deliver up in 

19 Abdut V. Mahomed, 42 B 499. 

20 Purshounndaa v. Purshr>fmndas. 21 B '»1 ; see Jekisondas v. Ranchoddas, 41 B 117 ; 
NmaikoH V. IngHala, (1951) 1 MLT 1. 

1 KMmfi V. Narsi Dha»H 59 B 682. 714, 

2 Mtumg $ein v. M« E,. 54 IC 159. 

B Xas V. Koylmh, 15 C 833. 

4 Him V. Jottadtt. 27 IC 1008 : Smtu v. Har, 1934 L 544. 

5 Budha V. M«nsha, 22 IC 644. 

j$ Me N$uie V. Be., 23 1C 376 ; Pumhotamdas v. THbhtmndaat, 21 B 23 fold. 

7 Rm>Ung$ V. Mswfim, 34 LfCP 1S5. 

9 AnttmOufr v. Me. Owttr, (1924) 1 KB 716 ; (1923) All EK Eep 199. 

9 Waekt, (1991) 2 QB 31. 

Comfuest y* ghM*. 1996 AC 490 : (1995.99) WR Hop 622. 
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ttlpsuir, the measure ot idamagies niU be the coftt of j^ttiog preaqisea in the' 
state n£ repair required by the covenant^. 

. In a suit by a lessor against a lessee during the, ccHatinuance of the teener 
the measure of damages for breach of a covenant to repair is not the nust 
required to put the premises into repair but the loss to the landlord measuretl , 
by the depreciation in the saleable value of the reversion. But at the end 
of the term if the repairing covenants are not peiformecb the landlord is 
entitled to recover the amount necessary to put them into repair, and the 
former sum, if realised, is to be subtracted from the latter*”. I'he provlhcms 
of any^ statute dealing with the right to recover or the liability to pay damages 
must be duly conformed with.*”. 

1& Defect in article slipped or repaired. — Where on account of defective 
repair of a vessel she is detained, the plaintiff is entitled to recover damages 
for the loss sustained by such detention, it being the probable result of 
breach of contract**. Where a gas company contracts to supply the fdaintiff 
with proper service pipe to convey gas but supplies a defective pipe and there 
is an explosion due to the gas being set out on fire by a third party, the 
company is liable for the natural and necessary consequences of their work,**. 

19. Detention of goods. — ^In case of detention of goods the plaintiff is 
entitled to damages for such detention, if he has sustained any. even if the 
goods arc subsequently delivered up*®. A case of wron^ul detention is 
governed by this section**. 

20. What cannot be pleaded in mitigation of damage8.<o-In n joint actiem 
for damages, the profits made by some of the plaintiffs individually cannot , 
be pleaded in mitigation of damages*®. In an action for injuries occttrxmg in 
a railway accident, it was held that in estimating the damages the defendwt 
could not take into die account the amoimt which the plaintiff received from 
an insurance policy*®. A judgment-^lebtor can certify a payment made by hjiw 
If he fails to do so, he cannot claim damages from the decrce>iu>Ider if tins 
latter does not give credit for any payment alleged to have been made by the ; 
former and which is not certified*®. 

21. Nominal damages.— Where no appreciable, damages have, be^ 
suffered by the plaintiff he can only recover nominal damages whkii are oni/ 
a peg to hang costs on no sum at all. The nominal sum means in fact no 
sum at all but has a mere fictitious existence. Where the actual amount of 

11 foytter V. Weeks, (1891) 2 QB 31. 

12 Henderson v. Tkorm, (1893) 2 QB 

13 SeaundaJs v. Hart, 21 LJ Ex 123 ; L. & N. W. Ry. v. Ashton, 1920 AC 84 : (1918.1!^ 
AM ER R«P 1155. 

14 yru^ V. Qmerei L S. CoWery, 47 LJQB 239. 

15 Mtorows V. Marsh Gas Coke, LR 7 Ex 94 : (1861-73) All ER‘HMt 34l 

16 

17 AiMM V. 97 ic. im 

W leSssan v. E. A W. JL. Hodic- Co., LR 1© CP 3CM) ; (1874-^) AM ESC 8l5, 

19 Enftffaifw V, O. .... 

20. Karim y.' Oadi, 31 ALf '670; iSirgadiie v. Rrih, '1990 MB '15.'“ 
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iht debt has been received, a liuit will not lie for the recovery of nominal 

damages^ In ah action for repayment of a debt, only nominal damages are 
given for non-payment within the stipulated time over and above interest and 
cost*. Similarly, when a bill of exchange is dishonoured neither the acceptor 
nor any one else is liable to pay more than nominal damages, i,e., the amount 
of the bill and interest, and expenses of noting and protest*. Damages sustained 
by expulsion from trade imion is too remote and only nominal damages can 
be recovered®. 

22. Bill of Exchange. — ^In a contract for sale of negotiable securities the 

me^ure of damages for breach is the diflEerence between the contract price 
and the market price at the date of the breach. The seller is not bound to 
mitigate the damages by subsequent sale at better prices®. On failure to give 
delivery of shares, the purchaser after cancellation of the bargain may recover 
tlie money he has paid*. j 

23. Conversion by an agent — ^An agent who engages in a frauduleht 
scheme to defraud his principal forfeits the right to indemnity in respect ^f 
transactions which form part of the fraud. Where securities deposited by the 
principal with the agent arc fraudulently disposed of by the agent, the prinV 
cipal, on each occasion on which the shares were sold, has the right to damages 
for conversion®. In a suit by a principal against his agent for damages for 
wrongful conversion the principle underlying the grant of damages is that 
the court will, so far as money can do it, place the plaintiff in the same 
position in which he would have been in if the wrong charged had not been 
committed. There is no unalterable rule of the highest market value between 
the date of conversion or breach and date of the trial. The rule with regard 
to damages applicable to cases of ordinary' merchandise would undoubtedly 
be different to the rule applicable to articles of special value, such as pictures, 
gems. Even with regard to ordinary merchandise the plaintiff should have a 
reasonable time to go into the market and purchase the requisite quantity®. 
In case of articles of common merchandise the state of the market subsequent 
to the sale woidd afford the criterion by which to fix the loss*®. The material 
date would ordinarily be the date of conversion**. The measure of damages' 
for wrongful conversion of goods by a bailee against a stranger is the full 
v^lue of the goods**. 


1 Beaumont v. Greathead. 15 LJ CP 130 ; see Dicks v. Brooks, 15 Ch D 22, 40 ; 
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: Turner v. Hardtmtle, 31 LJCP 193, 198. . 









24. i^eeoMiit&r-^lUust {b) shows that although no loss is 

suiScied because there i» no change in the maiket rate the "plaintifi may still 
be entitled to compensation ior the trouble and expense to which he is put 
in supplying himself with that which the defendant ought to have supplied 
him”^. Where tliere has been a change in the market rate the plaintiif will 
of course be entitled to recover the loss sustained by him. The plaintifi 
contracted with the defendants that they should be ready with their ships to 
receive a cargo of coal on a certain date. The defendants broke their con* 
tract and the consequence was that the plaintiff was obliged not only to 
charter a vessel at an advanced freight, but also to bring coal at a higher 
price the total difference in price amounting to £97 10s., held, hef was entitled 
to recover that sum. It was contended that because die coal had risen in 

price it would have fetched more on resale, but no evidence having been 

given of the rise in price at the place of resale no inference could be drawn 
as suggested, and the plaintiff’s claim as proved was awarded^. 

25. Voyages by sea. — ^There can be no absolute peremptory rule taking , 

voyages by sea out of the principles which regulate the measure of damages 
on breach of oilier contracts. Whenever circumstances admit of calculation 
as to the time of arrival and the probable fluctuations of the market being 

made with the same degree of reasonable certainty in the case of sea voyage 

as of land transit, there can be no reason why damages for late delivery 
should not be calculated according to the same principles in both cases. The 
case, the Parana^\ docs not establish that damages cannot be recovered for 
loss of market on voyage by sea'®. Where time was of the essence of the 
contract and a guarantee was given that the vessel would sail on a particular 
date and relying on that guaiantec passages were booked by that vessel but 
she failed to sail on that day, the plaintiff was jusiifled in taking passage in 
another ship and entitled to recover from the defendant the deposit money 
and expenses of detention at port”. 

26. Indemnity. — A complete indemnity against costs of actions includes 
costs as between solicitor and client'*. On a covenant of indemnity a party 
may recover all those charges which necessarily and reasonably arise out of 
the circumstances under which the party became responsible, but not costs 
incurred in an action where the subject matter of the action had already 
been decided against the party in a previous suit'*. Costs of action are 
recoverable where there is an indemnity against costs, even without notic^. 

27. Substantial damages. — ^In English law substantial damages are re* 
coverable, as pointed out above, in the case of breaches of contracts to many. 


13 C. & S, 292. 

14 Peatkerston v. Witkinson, LR 8 Ex 122. 

15 2 W> 118. 
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Xbc only^ Other case where such damages can be recovered tm a breadi 
cf;>ntract is from bankers who refuse to pay a trader’s cheque when there kre 
sqiSicient funds of the trader in the bank« if the refusal affects the credit 
of the customer\ A person, not a trader, is not entitled to recover sidbstantial 
damages for the wrongful dishonour of his cheque, unless special damage is 
proved to have been sustained^ 


ISi. Lea£«< — ^If it is known that the premises demised are taken for the 
purpose of a particular business, then if possession be not given at the time 
agreed upon, so that the business cannot be carried on, damages may be 
recovered in respect of the delay caused by the defendant’s wilful refusal to 
perform his contract, and the measure of damages will be the profit the 
^aintiff would have made if possession had been given to him as stipulated^ 
Even in such a case there would be a duty cast upon the plaintiff to minimise 
the damages, if he could, but the burden of proving that the plaintiff hs(d 
the means available and did not take steps to avail himself of the means will 
lie heavily on the defendant^ Where a lessee promises to pay rent to the 
superior landlord in discharge of the plaintiff’s liability, the plaintiff is 
entitled to maintain an action in damages for the amount the moment ihe'^ 
time expires within which the defendant is to pay*. For breath of a covenant 
to yield up in repair, brought after the determination of the term, the 
measure of damages will be tl»c amount necessary to place the premises in 
good repair. For breach of a covenant to keep the demised premises in repair 
the measure of damages is the value of the lessor’s liability to his superior 
landlord*. The measure of damages for the voluntary cancellation of a con- 
tract of lease is the money held as consideration for the lease and the money 
spent by the lessee over the property from the date of the lease, togctlier with 
interest on the entire sum from the dates on which (he payment and expen- 
diture were made^ The proper measure of damages where a tenant holds 
over is twice the amount of rent payable by the tenant®. Where a tenant 
continues to occupy premises after receipt of notice of enhancement of rent, 
the enhanced rate can be recovered from him as damages for breach of contract®. 

Where a contract is to pay rent in kind, a suit for breach of such con- 
tract is a suit to recover the money value of rent in kind, interest on such 
unliquidated damages is not payable*®. When a contract gives a tenant an 
option to pay rent partly in paddy and partly in rice or altogether in money, 
the contract providing the rate in the latter case, the rent is payable at the 
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xatb fixed by the cotiuract end ddes nob depdad oh the rate d£ thd 

paddy^S U the vnnt be fixed partly in cash "and partly in pkddy and the 
fttke bE paddy payable on default of payment in kind be abo*^ed, on a 
rise in the price <d paddy, the landlord will not be entitled to the market 
(arice paddy on the date' of breach^^ 

29. Sale of buid.->Though the iilustratiODS to the section refer mainly 
to breaches of contract with regard to movables, there is nothit^ in the 
wording of the section itself which would indicate that it is not applicable 
to contracts dealing with immovable property‘s Damages are to be assesseii 
on the same standard^*. Thus damages arising on resale of immovable pro;’, 
perty are not recoverable where it is expressly stipulated between the parlies 
that the only damages that a party will be entitled to on breach of any 
condition in a contract is the forfeiture of the deposit’’. The measure of 
damages for breach of contract to sell immovable property is the difference 
between tlie contract price and tlic price at wliich it was ultimately sold 
to a third party*’, ihe question is how much worse off is the vendor 
by reason of the loss oi tiic puniiasc money in consequence ol the non- 
periormance of the contract”, in other words, the law in tliis country Oiffers 
trum llie English law and allows damages the measure of whicli ordinarily 
is the difference between the contract price and the market price at the 
date of the breach’*. I'lie vendors are bound to minimise the loss’*. When 
u vendor tails to complete a contract fur sale ol immovable property, the 
purchaser has two remedies open to him. He can (i) treat tlie cuntiact as 
rescinded, and sue either in equity to be placed in the position he would have 
been in had it never been made, oi sue at law for any money that he has 
parted with, or (ti) treat the coiiuact on foot and (a) ask for damages for its 
brcacli, or (b) seek the remedy of specific performance**. 

The English law upon a breach of contract ior sale and purchase of 
real estate, as laid down in Flureau v. Thornhill', and established by Bain v. 
FothergiU\ is that a vendor of real estate acting in good faith is not liable 
to the purchaser in damages for the loss of bargain where he is unable 

11 mmadhab v. Sitmath, 26 CLJ 94. 
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18 Akhtar v. Haq, 78 1C 87; Adikesaaan v. Gurunatha, 40 M 338; Radfuddshan v. 
Shemkar, 100 1C 422; Ranchod v, Manmokandas, 32 B 165; VaUathdag v. Nasar* 
das, 23 Bom LR 1213 ; Tukun v, Honuman, 7 CWN 108. 

19, Motikd V, fammadas, 162 IC 944. » 

20 PraU 9 V. Rsvhu, U9 IC 887 ; see Wal^gim v. Townsnad, 1939 Ch S88 : (193!^ 
. 2 All -ER 235. 

1 2 W B1 1078., 

2 7 H-L. 185. 
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to pexfotm hi$ contract owing to a defect oi title*. Even the expcifises of 
irking the purchase money are not recoverable*. But numerous exceptions^ 
have since been engrafted upon this rule. Thus ordinary damages for breach 
of contract have held to be recoverable if the sdler had no title to the land, 
at the date of the contract and failed to complete the sale at the time fixed 
for completicNQ*, or where the delay has been caused by reason of the vendor 
not having taken reasonable pains to give the purchaser possession pursuant 
to the contract®. In an action for breach of an implied covenant of title the 
measure of damages is the difference between the purchase money and the 
value of the premises as conveyed, in other words, between the value of the 
property as purported to be conveyed and that which the vendor had power 
to convey’. 


The English rule has been applied in one case® in this country, ^n 
this case the vendor could not make out a good title, so the contract coijld 
not be completed in time, the plaintiff was held not entitled to reco^r 
damages for loss of the bargain. But it has since been pointed out th^ 
the Legislature has not prescribed a different measure of damages in the ca^ 
of contracts dealing with land from tliat laid down in the case of contract^ 
relating to commodities. It is not open to the court to reduce the real 
damages arising from the breach of contract on the part of the defendant 
by the introduction of consideration of expediency, or by an extension of 
the principle laid down in Flurean v. ThornhiW, to a case not within its 
purview’®. As this section imposes no exception on the ordinary law as to 
damages, whatever -the subject matter of the contract, in case of breach of 
a dontract for sale of immovable property through inability on the vendor’s' 
part to make a good title, the damages must be assessed in the usual way, 
unless it can be shown that the parties expressly or impliedly contracted 
that the vendor would not be liable”. 


Vendee is not entitled to compensation when he knows that vendor is 
a minor**. No question of damages arises for the non-performance of an 


3 See Lock v. Furze, LH 1 CP 411, 454; Compton v. Banley, (1892) 1 Ch 313, 321. 

4 Hanslip v. Padwick, 1 9 I.l Ex 372 ; see Hodges v. Litchfield, 1 Bing NC 492 • 
(1835-42) AU ER Rep 551. 

5 Halkett v. Dudley, (1907) 1 Ch 590 : (1904-07) All ER Rep 465. 

6. fmes V. Gardiner, (1907) 1 Ch 191 ; Braybrooks v. Whaley,, (1919) 1 KB 435 ; 

Engell V. Fitch, LR 4 QB 659 ; Day v. Singleton, (1899) 2 Ch 320 ; see cases refd. 
to in Nagardas v. Ahmedkhan, 21 B 175. 

7 Turner v. Moon, (1901) 2 Ch 825. 

8 Pitambar v. Cassibai, 11 B 272. 

$ 2 WB 1 1078. 

10 Nt^anfas v. Ahmed Khan, 2i B 175 ; Ramsing v, Sajart, 101 IC 704 ; Adikesaom v. 
. Gurunatha, 40 M 338 ; Nabin v. Krishna, 38 C 458. 

11 Rmnekod v. Monmohandas, 32 B 175 ; Jay Kishen v. Arya IMti Nidhi Stdbha, 1 

Lsli 380; Adikesavan v. Gurunatha, 40 M 338 FB; Pamumand v. Ghulam, iH IC 

-Sakharam v. Jairam, 147 IC 1091; Nabin v. Knskna, 38 C 458; Adbtdcdt v. 
IC 269; Muhanumi v. Ladha, 85 IC 421 ; Motilal v. Mnnadas, I6i tC 
: 944; Sakha v, Jai, 1933 N 263. 

1^ V. Hagdt, 1940 O 119. 
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tU^;al contract". A manager of a joint family who agrees to sell 

imnmvable . prc^perty belonging to himseU and the minor' members, cl the 
family is personally liable under this section". Where a contract of sale is 
executed and possessitm given, but the purchaser is evicted, he is ehtided 
to recover from the vendor, who guarantees his title, the value of the land 
at the date of the eviction". On purcliase of immovable property the pur- 
chaser is entitled to claim compensation on actual dispossession". Where 
a vendor knowingly or recklessly (though without intention to defraud) makes 
some material misrepresentation with respect to the property sold, so that he 
is unable to convey property answering to that which he contracts to sell, 
he is not entitled to rescind the contract under the rescission clause in the 
contract, but is liable to pay damages. An agreement to transfer non-transfer- 
able property is void and no damages are recoverable for its breach. But 
for breach of an agreement to convey what one has no authority to convey, 
and for breach of a guarantee for quiet enjoyment, damages are recov€rable‘^ 
Where in consequence of a change of circumstances the defendant’s breach 
of contract has not produced the full damage which the contract originally 
provided against, only the loss which has actually been incurred can be 
recovered". Thus, where there is a defect in title, but the land is still in 
the possession of the plaintiff, the lair measure of damages will be to give 
to the plaintiff such compensation as will compensate him for tho defective 
quality of his tide, riie question of the amount of compensation to be 
awarded is undoubtedly of some difficulty'®. Where A enters into a contract 
with B for the piurchase of B’s house for Rs. 5,500 and A refuses tp carry, 
out the contract, the house is sold in execution of a decree obtained by one 
of A’s creditors and realises Rs. 3,100, B is entitled to recover Rs. 2,400 from 
A". Where the owner refuses to part with his property after entering into 
a contract of sale thereof, he is to pay damages assessed on the difterence 
between the contract price and the compensation allowed to the vendor by 
local government, by whidi the property was acquired, excluding however 
the allowance of 15 p. c. awarded by die government'. The English rules 
have in some cases been followed. Thus it has been laid down that upon 
a contract for the sale of land, if the vendor without fraud is incapable <ii 
making a good dtle, he is not liable to pay any damages. But this rule does 
not apply where the vendor fails to free an enciunbrance which is a dottd 
on the tide®. In several cases compensation has been awarded for materud 

13 Kateswar v. K. R. B. & Co., AIR 1969 SC 504. 

14 Adikesavan v. Gurunatha, 40 M 338. 

15 Ramsing v. Sajan, 101 IC 704 ; Parmanand v. Ghulam, 116 IC 449. 

16 BhagwaH v. Badri, 1936 O 141. 

17 Vallabhadtts v. Nagardas, 23 Bom LR 1213; Culab v. Surya, 1930 B 401, 52 Bom 
LR 614. 

18 Wigsail V. School for Blind, 8 QBD 357. 

19 HarUal v. Mulchand, 52 B 883 ; Sundera, v. Pandhari, 1938 N 441. 

20 MohanUd v. Chunibd, A Bom LR 814. 

1 NaBitt V. Krishha, 38 C 458, fold in Radha Kishari y. SmkO't 100 IC 422, 

' ‘.;2. iyaWn v. JCni*fow,-3B C 4^. 
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-defect in title not matteri^ defect in tbe {nppcitjf*^ 

fdi^ There is however a difiereace between ihe-tw#i , 

'Each case depoids upon its own particular circumstances. Where a 
, ophtract for the sale of immovable property was entered into at a time when , 
ttodouhtedly there were difficulties in the owner obtaining possession OE tire 
lapd (which was leased to a tenant), and the difficulties were within the 
know;le(^ of both parties to the suit, on the plaintiff rescinding the contract 
fta failure of the defendant to complete the contract within the time fixed, 
haymg regard to the circumstances of the case the plaintiff was entitled to 
the return of his deposit and the costs of investigating the tide, and not 
to the extra profit that he might have made, if the original contract had 
been duly fulfilled, on resale of die property to a third party*. Where the 
v^dor by his delay in answering the defendant’s requisition contributes tp 
the resuldng loss he is only entided to the costs on the agreement of salk 
and to the forfeiture of the earnest money'. A purchaser’s cause of action 
arises when he is dispossessed or is compelled to pay money which he shoulcfi 
not be compelled to pay*. A person who agrees to buy a house for another, \ 
to pdy the purchase money and to pay a sum as damages in case of default \ 
is’ himself liable for the breach as the contract is made on his own behalf. The 
court is not bound to award the exact sum stipulated between the parties 
as 'damages. The measure of damages is the difference between the contract 
price and the value of the house at the date when the contract ought to have 
been performed*. Damages arc not given simply for delay in completing 
a contract for sale, except where special damage has occurred e.g., from 
deterioration in the meantime or from efflux of time in a short lease'*. 
Ordinarily the remedies of a person who is injured by a breach of a contract 
of mle are these : He can either rescind the contract and sue for restitution 
to' his former position, or he can affirm the contract and sue either for damages 
for the breach or for specific performance of the agreement". 

, 30 . Mortgage and Pledge. — ^In ordinary cases a mortgagee, when dep- 
riyed , of his security, can only recover his mortgage money as damages for 
bnarii of the covenant, yet where the mortgage deed contains a covenant not 
to pay off the mortgage for a term of 99 years the plaintiff is entitled to 
for being deprived of a favourable and long term investment'*. The 

f Nmol v. Surju, 54 A 774 ; Narsing v. Chuttoo, 50 C 614 ; Hmlal v. Mulchand, 
S2 B 883 ; Adikesavan v. Gurunatha, 40 M 338 ; Sundew v. Ptmdhari, 1938 441. 

4 Haji Essa v. Dayabhai, 20 B 522. 

% ; v. famnadas, 162 IC 944, 

m v. Tata & Sons, 49 B 1, distgd. in Parma Nand v. CkuUm. 116 1C 

. . 449 ; y. Died, 1940 L 159. 

-f,' .Shamtsvddin v. Dayabhm, 48 B 368. 

V. Mamppan, 1938 M 255. 

Sf iLtk^tumtmgn v. Subwmanittp, ^ IC 69, See illust (c)! 
iMmock V. JJftf, 34 hi Ox 399 .; -46 .''1;;^. ' , . , 
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^Qbaalirai^ £rc<tt tl^t <xE dib{iN)j9»e!u^ sno^'SUii^ : 

iV^aldi :^tild iaot luve been {»id”. A mortfagor ivtriio sues im mdi^pi^ : 
Is mtided to mterest <m the surplus mortgage naouey that is found «rl^. the 
ntortga^ after the satisfaction of his claim from the date of the instiurtum 
the suit^*. In the case of mortgages the practice is that if thore he tap ^ 
{HTOvision for payment interest on default of repayment of the priadpa} 
on the stipulated day the interest continues to run'*. An equitable mortgi^ 
by deposit of tide deeds carries interest upto the date of actual payment”. 7 
In a mmrtgage account in the absence of special agreement only simple interest 
and not compound interest cw be charged". For breach of an agreement 
to give security by way of mortgage for a loan, the lender is entidbd to 
compensation the measure of which is the amount of advance with iiitereitt 
remaining due”. A contract to lend money on a mortgage does not create 
an obligation to pay money. But a breach of the contract may give rise tO. 
a daim for damages”. Where money has been left with a vendee me morii 
gagee in order to discharge some earlier mortgage debt and such vendee tw 
mortgagee fails to discharge the liability, a cause of action for dainages 
arises immediately and the vendor or mortgagor need not wait until the 
property is actually sold or until he is sued before bringing a suit for damag^*"^ 
If the notice to sell given by a pawnee be not proper, the pawnee becoh^. 
liable in damages to the pawnor. The measure of damages is the loss whidi 
the pawnor has actually sustained taking into account the pawnor's interest 
in the goods at the time of the conversion*. 

31. Paragraph III. — ^The paragraph speaks of an obligation resembling 
that created by a contract and not necessarily a completed contract. Where 
compensation is payable under the Land Acquisition Act to A, the legal' 
representative of C, but it is paid by mistake to B, the obligation on B to' 
repay the amount is one resembling that created by a contract, and B is 
bound to refund the amount to A®. 

32. Explanation. — assessing the damages for breach of performam^' 
the court will of course take into account whatever the. pAaintifi has^ 

or has had the means of doing, and as a prudent man ought inf reasem 
have done, whereby his loss has been or would have been diminished’**, 
i,€., to have the damages suffered through breach of contract miniiiiised. 


13 Arumugham v. Mariappan, 1938 M 255. 

14 Hafi Abdul v. Haji Now. 16 B 141. 

15 Price V. C. Vf. Ry., 16 LI Ex 87 ; see Morgan v. Jones, 22 LI Ex 232. 

16 Fitzgerald’s Trustee v. Mellersh (1892) 1 Ch 385 : (1891-94) All ER Rep 979. 

17 Domett v. SiwMr, 6 AC 181 ; 44 LT 257. 

18 /aidoyal Ram. 17 C 43Z 

HinM V. Kfdzar, 161 IC 251. , 

, 20 Abdul V. Abdul, 34 ALI 940, see cases refd. to; Jedu y, Jahtynoi 194d P 
mohtrnmad v. M., 1939 A 289; Mofumbd v. Moti, l935 14 13?. 

I Cboosfp v, MttU>ii, 38 Bean Ml 982. 

, 2, Anrudh % JJcuifdtnU 

; fU. ;M5 s; 'fiiiSl-W). A»;BR Rep, ■221. 
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ItWi ftrindpJe Eau^ish law is recognised in the Eixplanalion*. Thw, A 
buyer of goods is not entitled to recover hrom the sdler dunages arising 
Iroin dejMredatum in the value of the goods owing to his retai^g thttn 
in his possession for some length of time instead of forthwith selling them**. 
In other words, damages recoverable are to be diminished by the amount 
affected by the conduct oi the plaintiff or his agent*. The burden is upon 
the plaintiff to prove that he has taken all reasonable steps to mitigate 

Where plaintiff claimed damages tor delault in building a wall which 
the defendant had agreed to build, held, the plaintiff was entitled to damages, 
hut this must be based on what the damages weie within a reasonable period 
of the breach of the contract. Compensation under the section is not to 
be given for any remote and indirect loss or damage sustained by reason of 
the breacli oi the contract*. Nor can the consignor of goods claim damages 
for delay in delivery where the delay is partly due to his own unjustifiable 
ccmduct. The general rule as regards the extent of carrier’s liabillity is thus 
laid down. “Generally speaking, when a carrier fails to deliver articles ^ 
fneichandise in the ordinary course, and the goods come to a fallen markei 
the difference between the marketable value of the goods at the time they 
would have been sold, if they had been carried according to the contract, 
and their marketable value at the earliest period at which they could have 
been brought to the market, after the delivery to the consignee, will be the 
measure of damages recoverable”*. In order to minimise damages a buyer 
is not bound to force the sub-purchaser to take and pay for the goods’®. 

The Privy Council have pointed out that the Explanation is in accor- 
dance svith the decisions in Dunkirk Colliery v. Lever^^, and in British Westing- 
house etc. v. Underground Electric Railways Co'K Ii is undoubted law that 
a plaintiff who sues lor damages owes the duty of taking all reasonable stepv 
to mitigate the loss consequent upon the breach, he cannot claim as damages 
any sum which is due to his own neglect to lake such steps. The loss to 
be ascertained is the loss at the date of the breach. If at that date the 
plaintiff could do something or' did something which mitigated the damage, 
the defendant is entitled to the benefit of it”. 

The first principle on which damages in cases of breach of contract 
are calculated is that, as far as possible, he who has proved a breach of a 

4 K«rim v. Debt, 150 IC 440 ; Aliya v. Mohini, 1943 O 17. 

5 Waddell v. Btockey, 4 QBD 678. 

6 Wilson V. Hicks, 26 LJ Ex 242. 

7 M. ffonfappa v. M. P. Mvthuswamy, AIR 1975 Knt 146, 149, 
f Bam Kuar v. Shankar, 108 IC 433. 

• Afiundas v. Secretary of State, 85 IC 786. 

^ t ‘ 

%t 19 Or B 20, 25. 

|| 19112 AC 673, 689. 

^ 43 lA 6, 10: Ohulam v. loM. t9W i. iia* mAmh kt 
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liMuyiu^ to supply what he f^mracted to get it tu be {Aaced, as £«e m 
sucmejf can do it, iu as good a situation as if the contract bad been* pui^ 
lopned; but this principle is qualified by a second, vdiich imposes on a 
pluntiff the duty taking all reasonable steps to mitigate the loss cOb- 
sequent on the breach, and debars him from claiming any part oi the 
damages which is due to his neglect to take such stcjn. These ‘two principles 
also follow from the law as laid down in S. 73 read with the exfdaoatkm 
thereof**. 

Where plaintiflb could have taken delivery of goods at an earlier date 
but instead of doing so they allowed the goods to go from bad to worse, so 
that they became unsaleable when they weic actually ordered by the plain- 
tiffs to be sold, the plaintiffs certainly failed to do what they might have 
done to remedy the inconvenience*’. Whc'ie a plaintiff took a shop on lease, 
paid an advance, but the delcndant could not give him possession, and 
the plaintiff chose to do no business for 8 months though there were othlar 
shops available in the vicinity, he was entitled only to a refimd of his advance 
as his duty was to minimise damages*'. 

33. Actions lor damages. — cause of action for breach of contract; 
can only arise as and when the plaintiff has actually suffered damage*^ Where 
plaintiff has already recovered damages in respect of the same cause of 
action in a suit, in which he could have recovered damages for loss sub- 
sequently arising, a fresh suit for the recovery of the latter is not maintain- 
able**. In case of a continuing breach, however, damages recovered in a 
former action are no bar to a ftesh action**. Recovery of judgment in a 
suit for the recovery of the price of work alleged to have been improperly 
done is no bar to an action for damages for the nonperformance or improper 
performance of the work®. In case of a breach of contract all parties who 
arc damnified by the brearh must join in the suit*, but not If the action 
be for damages for wrong independent of the contract®. A defendant in 
a suit for breach of contract is entitled to know exactly the case he has to 
meet®. A suit is maintainable although it combines a claim for damages 
against one defendant and for wrongful detention of goods against another, 
both claims being covered by the two parts of the section*. A court passing 

14 MwUdhar v. Harishchandra, AIR 1962 SC 366, 369. See also British Westit^hMisf 
etc. Co. v. Underground Electric Railway Co., (1912) AC 673, 689 : (1911-13) AB 
ER Rep 63. 

15 Commissioners, Port of Rangoon v. Moolla Dawood, 9 IC 470. 

16 Neki v. Pirbhu, 100 1C 662. 

17 Karim v. DeH, 150 IC 460 ; Jado v. famuna. 1946 P 263, 

18 Gibbs V. Crmkshank, LR 8 CP 454 ; Re Sneyd, 25 Ch D 338. 

19 Coward v. Gregory, LR 2 CP 153 ; Child v. Stemtlng, 11 Ch D 82 : Henderson v. 
Thorn. (1893) 2 QB 164. 

20 Gaois v. Hedges. LR 6 QB 687, Mondel v. Steel, 8 MSfW 858 : (1835-42) All EB 
Rep 511 fold. 

1 Ram y. Hogfw, I CLJ 496. 

2 EaHk V. Atios, 15 CLI 225. 

3 fmnshed v, Kun^, 1938 N 530. 

. 4 li«m V. SBriOar, 94 K 999. 
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< « Urn mmiy upm a plains wbidt oa &e face oi it «dt* up m iii 

» <ip)M ai action tjMe breadi a contraa which i# void in law, acta illeg^y 
j In " the exenciae oS iu jurisciiction'. A suit for mesne prolSts is not a wit 
’ fen damages*. Where the plaintifTs breach of obligations under the contract 
leads to the termination of the contract by the defendant, the jdainUffs 
• flyiw* for damages must be dismissed as the termination is not wrongful*. 

3A Dfscretion of A^eal Court. — ^The Privy Council have observed that 
their Lordships “would never think of interfering with a measuie of damages 
which had been fixed by a learned judge unless they saw that there was 
amnething very clearly wrong with the figure he had fixed upon’’*, or there 
has been no exercise of judicial discjeiion at all*. I'he question of damages 
is ,not one which is normally to be consideied in a second appeaP*. 

35. Proof. — ^In a smt for the recovery of damages for breach of contmet 
it is for the plaintiff to establish the contract, the breath of contract”] as 
also the extent of his suffering**. I'hc plaintiff must give the best evid^cc 
U> prove damages, otherwise every presumption would be made against hon, 
hut this does not relieve the court altogether of the duty of assessing tne 
damages as best as it can on the evidence and materials actually before if^\ 
Where a contract imposes mutual obligations on the parties, it is for the 
party suing for damages for breach to show that on the date fixed for per- 
formance of the contract he was ready and willing to perform his part of 
the bargain**. Where under a contract goods were delivered in Calcutta 
by the vendors who knew that they were intended for export and after a 
searching examination by the purchaser were ultimately sent to America 
where delivery wsis refused on the ground that the goods were not of the 
contract quality, he/d, the burden of proof lay on the pun'haser who accepted 
the goods after full examination in Calcutta to rebut the presumption of 
due performance and of the breach of contract by the vendors”. Oral 
evidence of the due date specified in a contract is admissible if it is absolutely 
repugnant to the express terms of a contract**. 

No plaintiff can maintain an action for breach of contract unless he 
cska aver and jwove that he has performed or has at all times been ready 
t0 perform his part of the contract”. To entitle the plaintiff to succeed 
in » suit to recover damages for procuring a breach of contract, the plaintiff 
n wst establish not merely that the defendant procured the other defendants 

5 Rabi V. t^ranwf, 1? TC IS Alston v. Pitamb 0 -. 25 A 509 reld. to. 

S Kon/atu v Vuppala, 1935 M 307. 

7 <J. I. mikar v. State of Konda AIR 1971 SC 1196. 
t SMpp V. Kelley. 94 IC 331 PC : Halubasia v. Rup Kishore. 62 IC 72 
9 Kmbha ▼. Motichatid, 39 1C 121. 
td Ponesctt V. Anand. 154 1C 320. 

11 JJdeurka Cod v. lummdas, 33 IC 838. 
li V. Gandt, 29 fC 952. 

15 jfOMph V. Shewbia, 29 CLI 348 PC. 

I# bMmutd V. ffasan, 67 IC <M2. 

1$ Gm KRm ▼. Ilidht Bros., 13 C 237 PC. 
t iikdfwthafiits v. RowHt 76 IC 62, 

75N 7. state of fohore, 163 1C 417 PC. 
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36. Intuestr-The words 'loss or damage* include interest which 4 
party to a contract has to. pay to a stranger as part ol the compensatioh^ 
in the absence of an agreement and a demand in writing interest canhdt 
be awarded upon sums which are not payable under a written instrument 
and of which payment has been illegally delayed*. This law has hot beeiit 
altered by the subsequent enactment of the Contract Act. No doubt illustia- 
tion (n) of the section applies to and includes cases of breaches of contract 
to pay money, but to construe the section as giving a right to interest even 

in those cases in which it could not be awarded under the provisions ci.. 

the Interest Act, 32 of 1839, would be to hold that the latter enactmeift* 
was virtually repealed by the former. Where therefore the provisions ^ 
the Interest Act have not been complied with and no agreement or iisage 
giving a right to interest is alleged, the plaintiff is not entitled to a decree 
for interest on equitable or other grounds’. Thus, where a sale fell through 
interest was allowed on the purchase money from the date of demand*’. 
Interest can be allowed only under a contract express or implied betweim. 
the parties or when the requirements of the Interest Act have been satisfied. 
Interest cannot be claimed by way of damages where there is no contract 
for the payment of money on a specified date®. Interest can be recovered ' 

on an equitable mortgage*, or on a legal mortgage in lieu of notice on 

failure by the mortgagor to repay on due date*. Interest on damages aftor 
date of notice upto the date of judgment has been allowed*. Int^est h^ 
been decreed on arrears of rent due from a lessee®. Even though the daim 
of the plaintiff is limited to interest which is not recoverable either unddr , 
any contract or under the provisions of the Interest Act it is open to the^ 
court to award the amount of interest as damages for wrongful detention*,. 


]g Pandurang v. Nagu, 30 B. 598, see the elaborate discussion as to law regarding 

curing a breach of contract in Khimji v. Narsi, 39B. 682 ; Jekisondas v, Ranchodd^^ 
41 B 137 ; Rarmlinga v. Muthuswami, 51 MLI 765. 

19 Edshambhar v. Jagprasad, 146 IC 804 ; Tripathi v. Jag, 1933 A 455. 

20 Kisara v. Cripati, 1 MHR 396; see Subrtmania v. Subranumia, 18 MLJ 245. 

1 Kanudammal v. Peeru Meera. 20 M 481; Ttotda Prasad v. HoH Ltd, 46 A 625;- 
Ismail V. Mehdi, 46 A 897. Interest by way of damages is nqt recoveraye fpr^ 
the mere wrongful detention of a debt Prosonnomoyi v. Copal, 31 CJ 34.8 ; STtieiifeft; 
Mehtab v. Dhantm, 1944 N 330 ; Ralli Bros. v. Bhagtoan, 1945 L 35. 

2 Alice V. Chard, 25 Bom LR 837. 

3 Nmdram v. Coktd, 149 IC 688 ; Palahari v. Gafapathi, 1933 M 729 ; Copal Vi 
MumcitmHtp, 1948 S 1 ; M. C. G. v. Prabbu, 1933 t 556 j Kalyan v. loohfdm, 1951 
Raf 11 (see Sale of Goods Act s. 61). 

4 lie KerPs Policy, hR 8 Eq 331. ’ ' 

5 Smith V. Smith, <1891) 3 Ch 550. 

6 Matdtd V. Ram, M CLI 308 ; Abdul y. Aziz, 1933 O 259. ^ ' 

f : V. 18 A 240; |irovhaons of the Intnesc . Ag£ ’ 

8 StmAaiimtappa v. Sldvbasecwd, 31 B 354, 359; L(da Ch^rmd v. Brifhhyhhm JLal, 22 
lA 199; Atouah AU y. GulaH, 10 A 85 , /author v,,^hanpd»m, 5 CBFN 356;^ 

' ■ 'CMki'.-.Kom' yi^Midiammari, 19 C 19; Mnitf Sinphyr. Jtfphpdlari, 24 C 699, tqr: 
y. Rm^ tOulmpath 45 
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Miistraticni (n), it has been observed, is not exhaustive ahd canstot he : 
considered as coextensive with the provisions of the sectitm itself ; in dthi^ 
weeds, interest can be allowed on equitable grounds even if the case does 
not fail within the statutory enactment*. On the other hand, it has been 
pointed out that the section being declaratory of the English commtm law as 
to damages, the section cannot be deemed to abrogate the rule of common 
law as regards the award of damages. Under the common law, which is 
now t^dl setded in En^and, interest cannot be awarded as damages for the 
mere wrongful detention of money. This means that, where it is shown 
that the nonpayment of money due is itself the breach of contract, and 
nothing else is proved to make out the claim for compensation for such 
'#ach. no interest can be awarded in addition to the recovery of the money 
withheld. But if adequate proof is given that, by reason of the brpeh 
of contract, special loss or damages was sustained by plaintiff for which the 
mere repayment of the amount due under the contract would not be an 
adequate compensation, and that the proper measure of damages awardable 
diould indude a reasonable rate of interest also on account of the foss 
proved to have been sustained, the court can award interest as part of ihe 
dams^s, either under illustration (n) or illustration (r). If the awarding of 
interest is deemed to be giving a remote damage, then such a relief will 
not be given under the section”. The question whether in the absence of 
any demand or any stipulation as to interest, interest can be daimed by 
way of damages for the period between the date of breach and date of suit 
on money advanced for the supply of goods at specified times has been 
daborately discussed with reference to authorities in the Full Bench case in 
Kmdappa v. Muthuswamt°, where it has been hdd by the majority that 
interest on the advance by way of damages cannot be recovered. Unless 
the matter can be brought under the Interest Act. or within the proviso, 
there is no warranty under the section for awarding interest for the mere 
detention of money after the date stipulated for repayment”, or unless the 
ccmtract is a special one e.g., where the defendants are bound to honour the 
drafts of the plaintiff, the plaintiff is entitled to substantial damages for 
btestch of the contract”. In spite of the divergence of judicial opinion, 
the Calcutta High Court has held that, in a proper case, interest could be 
awarded by way of damages, in the case of detention of a debt”. The Rangoon 
JHif^h Court adopted this view”, which went to the length of awarding 
^iSpmpOund interest. In a suit interest can be given either by way of damages 

, 9 Abdut V, Hamida, 42 M 661 : Anrudh v. Lachhmi Chand, 50 A 818 ; Sheortmi v. 

Goorf, 95 IC 175 ; Ahdut v. Mohanmad. 30 ALJ 733 ; Bishambketr v. Jag, 31 AXT 963. 
lO Bajotvm v. Krishna. 57 M 205 ; see Lalmm v. Chintanmani. 41' A 254. 

; ll 50 M 94 ; see Nanchappa v. Ittichathara. 53 M 549 j RamaUnga v. MuthustaaoH. 5} 
,MLT 765; Uandivm v. Gokei, 149 IC 688 ; Ckettp v. Chettg, 1934 M 503 ; Masodd 
f V. paJkm, 1941 P 6. 

PfSiliwfon V. Bindhya, 146 IG 56: Naonitdas v. Maneharsa, 148 JC S22« 'QtdtA 
CM, 101 K S7 1 Dist, Board v. BulcJmd; 1942 S 165; tHsi, Comit 
▼. Anna, 1941. N 273. 

Mi... Lamit V. Omvty, IR 5 PC 346. 

dWwi V. Pnyog, 61 C Tit. 
i:||| - V, AnmnaM, .11^6 PaiQt Mt 
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or ninwr scniie scacute or because it is a matter of contract,' Where in a 
suit for damages for breach of contract it is not a matter of contract and 
the rig^t is not givoi under the sutute, it is wrong to give damages t^xm 
damages'*. The decision that interest can be giveni by way of damages for 
detention of money even ii, on a construction of the instrument, no interest 
is payable, as laid down by the Privy Council in Chajmal v. Brij Bhukm”, “ 
has lost its force in view of die later decision of the Privy Council in B. N. 
Ry. Co. V. Rabanji^, which says dial interest cannot be paid unless there is 
a stipulation, express or implied, to pay interest. This decision sets at rest 
the conflict on the point which was prevalent in the judgments 
various High Courts'*. An agent is not liable to pay interest on money 
lying in his hands and belonging to the principal in the absence of an 
express agreement or of some mercantile usage**. No interest is chargeable 
under the Interest Act or as damage's under the section in a balance of 
account between the plaintiff and the defendant which makes no mention 
of interest when notice has not been given that interest would be charged*. 

A creditor not entided to any interest under the Interest Act is not debarred 
from claiming interest by way of damages*. Interest is not claimable as 
of right on the price of goods in the absence of specific agreement or mercantile 
usage*. Mercantile dealings however generally carry interest*. Interest suW- 
sequent to suit is entirely a matter within the jurisdiction of the court*. 

Substantial damages are not allowed to be recovered in English law for 
non-payment of money on the stipulated day*. Interest has not been allowed 
upon the arrears of annuity in the absence of special circumstances*, or 
under a mortgage deed which contains no provision for interest*. In a suit 
for the recovery of a certain sum for the use and occupation of immovable 
property interest is not payable on the sum*. Interest on mesne profits from 
the date of institution of suit has been awarded'*. Interest has been allowed 
on the refund of money deposited in court and wrongly withdrawn by a 
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Arjuma v. tiarakchand, 172 IC 812. 


17 A 511. 

(1938) 2 Ca) 72, see post; Chaudhury v. Chaudhury, 1945 P 196. 

Nirupama v. Amth, (1938) 2 Cal 590, 597 ; Shiva v. Prayag, 1935 C 39 ; Randme^ 
V. Muthangi, 194 2 M 429 ; Shiva v. Sins, 22 Pat 220 
Lalman v. Chintamani, 41 A 254. 

Raniit V. Karim, 68 IC 678. 

Sur/a V. Pratap, 26 C 955, refd. to in Prosonnomoyi v. Copal, 31 CLJ 348. 


DeoM V. Tularam, 109' IC 785. 

Rowther v. Vancata, 14 IC 573. 

Hakim v. C<mga, 1942 PC 61. 

WaUis V. Smith, 21 Ch I> 243. 275 ; Qrdkam v. Campbell, 7 Ch D 490 : 


47 LJ Ch 


593 : 38 LT 195. 

Re Powell's Tnut. 10 Hare 134. 

ThoMPSOfi Ve 20 49. 

uammma D,. Mwtefc » IC m M «« 

Vdit V. Rampal, 2 IC 920. per contra Naroi/pn v. 8 1C 4U. Interest 

allowed because lease provided for it, Ktfayat v. Prot^, 21 K 82. 

Htinopefmd v. Shmwperacmd. 3 C 654. but the rate is In the difcretiaa of d» 
pooit, fVmfM V. NfiW. 24 Bom lit PC. 
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pArty'^, or on the uftpaid balance consideiaticm money in caae o£ aide or 
acquisition o£ land”. On a sale falling through, interest was allowed ost 
the purchase mcmey advanced from the date of demand”. The liability for 
interest on a promissory note payable on demand arises from the date of 
the note”. Where the principal sum becomes barred by statute the daim 
for interest, in the absence of an independent contract to pay the interest”, 
bectnnes barred as the claim is only accessory to the principal”. 

Money lying in current account with a bank is a loan and does not 
carry interest”. Interest will not be allowed by way of damages for delay 
where the party daiming it is himself guilty of delay”. The award of 
interest on the amount of damages from the date of breach of contract is 
illegal”. A mortgagee is entitled to claim interest up to the date of the 
decree if not barred,” but not as a matter of course to interest at the icon- 
tractual rate up to the dale of payment’. The court has power to Wve 
interest after suit*. On the question of interest Their Lordships ofVtho 
Judidal Committee have thus observed : Interest for the period prior to 
the date of the suit may be awarded if there is an agreement for the paymi^nt 
of interest at a fixed rate, or it is payable by the usage of trade having 
force of law, or under the provision of any substantive law, e.g., the Negoti- 
able Instruments Act, S. 80. Under the Interest Act, the court may dlow 
interest to the plaintiff if the amount claimed is a sum certain which is 
payable at certain time by virtue of a written instrument or when the dreum- 
stances are such that a court of equity would allow interest. There is a 
ctmsiderable divergence of judicial opinion in India on the question whethci 
interest can be recovered as damages under this section where it is not 
recoverable under the Interest Act. Illustration (n) does not deal with the 
right <rf a creditor to recover interest from his debtor on a loan advanced 
to the latter by the former. It only shows that upon breach of a contract 
to repay a loan on a specified date^ interest may bd recovered but not remote 
damages. The illustration, however, docs not confer upon a creditor a rif^it 
to recover interest upon a debt which is due to him, when he is not entitled 
to such interest under any provision of law. Nor can an illustratitm have 

11 Collector of Ahmedabad v. Laoji, 13 Bom LR 259. 

12 Ratanlal v. Munidpal Commissiotters. Bombay, 21 Bom LR 114, 129 PC, cited in 
'Pandurang v. Maluideo, 23 Bom LR 1000. 

13 Alice V. Chard, 25 Bom LR 837. 

14 Fnmroz v. Mahomed, 28 Bom LR 141. 

15 Cheang Thye v. Ixm Kin, 1929 AC 670. 

U Elder v. Northcott, (1930) 2 Ch 422 : (1930) All ER Rep 398. 

17 Joachimson v. Sunss Bank, (1921) 3 KB 110 : (1921) All ER Rep 92. 

^ 18 Edwards v. Warden, 1 AC 281, 294. 

Kavutu V, Naragbiha, 26 1C 429. 

36 Daudbhtd v. Daudbhsd, 14 % 113. 

I Btdwaat v. 35 A 534. 

C3ud»ddtiti V. Ambandng, 55 5 «S7, m S 34, tPC, 
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the effect toodifying the langue^ of the sectioh which alone fcmns the 
enactment^. ' 

Interest for a pciiod prior to the conunenceincnt suit is daimable 
cither under an agreement or usage of trade or under a statutory provision 
or under tlie Interest Act, for a sum certain where notice is |^ven. Intesrest 
is also awarded in some cases by courts of equity*. It is well settled that 
interest as damages cannot be awarded. Interest up to date of suit, there- 
fore, is not claimable. As regards interest pendente life until the date of 
realisation, such interest is within the discretion of the court®. 

74. Compensation for breach of contract where penalty stipn- 
lated for—When a contract has been broken, if a sum is named 
in the contract as the amount to be paid in case of such breach, 
or if the contract contains any other stipulation by way of penalty, 
the party complaining of the breach is entitled, whether or not 
actual damage or loss is proved to have been caused thereby, to 
receive from the party who has broken the contract reasonable 
compensation not exceeding the amount so named or, as the case 
may be, the penalty stipulated for. 

Explanation.’-^K stipulation for increased interest from the 
date of default may be a stipulation by way of penalty. 

Exception , — ^When any person enters into any bail-bond, re- 
cognizance or other instrument of the same nature, or under the 
provisions of any law, or under the orders of the Central Govern- 
ment or of any State Government, gives any bond for the perfox- 
mance of any public duty or act in which the public are interested, 
he shall be liable, upon breach of the condition of any such instm- 
ment, to pay the whole sum mentioned therein. 

Explanation.— A person who enters into a contract with 
the Government does not necessarily thereby undertake any public 
duty, or promise to do an act in which the public are interested. 

tllusirations 

(a) A contracts with B to pay B Rs. 1,000 if he fails to pay B Rs. SOO on a 
given day A fails to pay B Rs. 500 on that day. B is entitled to recover from A 
such compensation, not exceeding Rs. 1,000, as the Court considers reasonable. 

(b) A contracts with B that if A practises as a surgeon within Calcutta, be will 
nav B Rs 5 000 A practises as surgeon in Calcutta. B is entitled to such compcitsa- 

not exceeding Rs. 5,000. as the Conrt considers reasonable. 
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B. N, Ry. V. RaumH, (1938) 2 Cal 72; ^ <m$e, 

BwMioI NMPUt* v* RutMtji Ratitfif AXR 1938 ^7 ! £5 lA 66* 
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(e) A givei a retiognjaBoce biadhig Mm in a peoalty <;tf . lU. 500 to appear 
. t» a certain dqr. ' Hei forfeita Ua recogniaanoe. He is UaUa to tlw whole \ 

{d) A given B a bond for the repayment of Rs. 1,000 with- interest at t% i>e^4!di»t. 
at. the ei^ of six months, with a stipulation that in case of default, interest shdU he 
myaUe at the tate of 75 per cent from the date of default This is a stipalationi^ 
way of penalty, and B is only entitled to recover from A such compensadoa as 
Comt consideis reasonable., 

<a} A, who owes money to B, a money lender, undertakes to repay him tor 
deiivering to him 10 maunds ^of grain on a certain date, and stipulates that in the event 
(d bis not delivering die stipulated amount by the stipulated date, he shall be Umile 
to deliver 20 maunds. This is a stipulation by way of penalty, and B is only entitled 
to reasonable compensation in case of breach. 

(0 A undertakes to repay B a loan of Rs. 1,000 by hve equal monthly instalments 
with a stipulation that in default of payment of any instalment, the whole shall become 
due. This stipulation is not by way of penalty, and the contract may be enforced 
according to its terms. 

(g) A borrows Rs. 100 from B and gives him a bond for Rs. 200 payable 
five yearly instalments of Rs. 40, with a stipulation that, in default of payment of any 
instalment, the whole shall become due. This is a stipulation by way of penalty. \ 

L Amendment. — The section has been amended by Act VI of 1899 
vahich added ceriatn woras to the section anu illustrations [(d), {e), (/), and (|g>j 
as also the Explanation. Previous to the amendment the first paragraph o£ 
the section ran as follows : “When a contract has been broken, it a sum 
is named in the contract as the amount to be paid in case of such breach, 
the party complaining of the breach is entitled, whether or not actual 
damage or loss is proved to have been caused thereby, to receive from the 
party who has broken the contract reasonable compensation not exceeding 
the amount so named.” 

The Amendment Act came into force on the 1st of May 1899 and 
ap{died to “every contract in respect of which any suit) is instituted, or which 
is put in issue in any suit" after that date. There has been a conflict of 
deduon sa to the meaning of these words. They have been construed 
(m the cme hand to comprise two cases, namely, (t) the case of any contract 
in respect of which any suit may be instituted after the commencement of 
the Act; and (ti) the case of any contract which is put in issue in any suit 
after the commencement the Act though the suit may have been ins- 
tituted before the Act*. On the other hand, it has been held that the Act 
1899 only applies to suits instituted after the commencement of that Act*. 

^ 2. The section.— -The section, prior to the amendment, did away with 

the distinction between a penalty and liquidated damages*. The terms of 
the section were broad enough to include the cases of liquidated 
and penalty and a wide discretion was given to the courts in the assessment 
of damages even in cases where the parties to the contract had, in antidpa- 
the breach, expressly determined by agreement what should be the 
linn payaMe as dam^ for tire breadi. The section was introduced to 

v. ..iSl i iill^ wrg g^ ^ 25 M 345; ■ 

33 ,'M'375, on app. 38 M 178.' ■ . 
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pes^ty in law ; tibe «iea dE it was that courts yneip boi^ 

{6<^‘awaxd tjbe entire unount oi damages agrcied tiptm by the {nuct^ In 
antidpatkm of the breacbu The cmly restriction was that the court could, 
not decree damages ^ceedhtg the amount previously agreed upon 
parties*. Accordingly, a plaintiff was not entided to recover sin^pUdUt the 
sum mentioned in the contract whether as penalty or as liquidate dsun:^. 
He must prove the damages he had suffered and would be entided to the 
amount he succeeded in actually proving not exceeding the sum mentitmed”.. 
But this simplicity of the law was disturbed by the fuactice of the courts 
in giving rdief in certain cases by invoking their equitable jurisdicdon 
(see below). The Amendment Act was passed with a view to bringing these 
cases within the scope and operation of the section, at the same time intar> 
fering as litde as possible with its letter and spirit. It is a mistake to think 
that the section only speaks of agreements that are unreasonable, it speaks 
of all agreements in which the damages to be paid for breach of contract are 
stated as a certain sum of money or are otherwise specified. The effect 
of such a stipulation is that the damages awarded cannot exceed the sum 
of money or other matters specified, but, on the other hand, can exceed Che 
actual damages or loss proved^‘. The section is as much applicable to 
consent decree as to any contracts^. With regard to the section the follow^ 
is the intention of the legislature : (t) the plaintiff must prove his damage 

in a general sense ; (it ) tlie contract made by the parties estimating their 
damages is in itself evidence ; (tit) if there is no other evidence of cUtmage 
this evidence alone will be considered sufficient in certain cases"; {iv) the 
sum named is not conclusive evidence, i.e., if there be other evidence or 
circumstances showing that it is excessive, the court will not consido' itsdf 
bound by it; (vj if, on the other hand, the evidence and circumstances 
indicate that the damage equals or may equal or is likely to exceed the 
amount named, the court will abide by it; and (wi) in case where other 
evidence shows that it is unreasonable, the plaintiff will have to prove his 
damages irrespective of the figure^*. The section applies only to cases where 
the plaintiff omits to prove that he has sustained any actual loss or damage 
at all". Even where liquidated damages are entered in a contract its^ as 
payable in the event oi breach, then the damages payable, when a brea^ 
occurs, are to be assessed in the ordinary way subject to the fixed amount 
as a maximum. It is for the plaintiff to prove the exact amount of damaf^' 

9 Nmt Ram v. Shib, 5 A 238 ; see Dharendra v. Altafur, 62 IC 759 ; Skamhhu v. 
S. of S„ 1940 S 1. 

10 Bhai Pttnm v. Bhai Arfm, 33 CWN 949; PC; Shahabuddin v. Vilayat, 95 1C;61A 

11 Jttffmnath v. Vishnu, 96 IC 382. 

12 Ahmed v. Amin, 1946 S 150 ; ffirpM v. Durga, 1937 N 413. ; ■ 

131 \The Privy Council in Bhni Panna v. Bhai Arfan, 33 CWN 949 did not exclttfe ' 
- v.sa(ih.a possHdU^. 

14 Miffhadeb v. Siemens, SO C 1379, die lai:«||p td tfaa secdoa oritidbad. / . 

■ 1 %,, wm; ' ■ ' 
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tbk- aaidaat onl^r.-caia 'be awai^e#*. "'libf nisist^ 
applies, as staited thereto, when a contract has been iwdtoh. H a 
lor sale provides fo^r ^temative modes whereby a j^rchaser may pay ei^tod^ 
tostsdments or by a lump sum, it, may be a questitm whether theie is any 
Itoeac^ tinttl toe purdbasa: has wholly failed to pay and not merely failed 
to pay to one mode”. 

3odi Sections 73 and 74 provide for reasonable compenmtion, and 
. Secti<m 74 contemplates that the maximum reasonable compensation may be 
t^ amount which may be named in the contract. Therefore, where to a 
case toe arbitrators awarded toe maximum amount so named and nothing 
more, their award could not be said to be bad on the face of it or against 
toe law of India as contained in these sections of the Indian Contract Act”- 

Section 74 of the Indian Contract Act is clearly an attempt to dimtoate 
toe somewhat elaborate refinements made under toe English common! law 
in distinguishing between stipulations providing for payment of liquidated 
damages and stipulations in the nature of penalty. Under the common law 
a genuine pre-estimate of damages by mutual agreement is regarded as a 
stipulation naming liquidated damages and binding between the parties :\ a 
stimulation in a contract in ierrorem is a penalty and the court refuses to 
<mforce it, awarding to the aggrieved parly only reasonable compensation. 
The Indian Legislature has sought to cut across the web of rules and pre- 
sumptions under the English common law by enacting a uniform principle 
i^pl^icstole to all stipulations naming amounts to be paid in case of breach, 
dnd stipulations by way of penalty. 

Jurisdiction of the court to award compensation in case of breach of 
contract is unqualified except as to the maximum stipulated ; but compen- 
sation has to be reasonable, and that imposes upon the court a duty to award 
compensation according to settled principles. The section does not justify 

award of compensation when in consequence of the breach no legtd 
injury at all has resulted. 

S. 74 applies not only to cases where the a^ieved party is seeking to 
risceive some amount <m breach of contract but also to cases where upon 
btoach of contract an amount received under the contract is sought to be 
fmtoited. In' ^1 cases, therefore, where there is a stipulation in toe nature 
pensdty for forfeiture of an amount deposited pursuant to toe terms of 
iccmtract which expressly provides for forfeiture the court has jurisdiction to 
award such sum only as it considers reasonable but not exceeding the amount 
in the contract as liable to forfeiture. An amount deposited by the 
•ddhttactor as security for due performance of contract for supply of goods is 
not ctonest money ; hence toe court can give relirf to the contractor under this 
i'^l^on in case of default. If toe promisee sustains no loss by reason of toe 

Hf Mh»Ai V. Sant Singh, 154 IC 146; Dies v. BJM.F, Corif^ il939^ I KB 724; 
' III 51^ /«*« Betow dtd. ¥, JffiniBeg di, Co, Ltd^ AIR 195$ SC 1357. 
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l»amtsot*« defftuit the promliK»r can recover the entire amount de{x»ited by 
him in spite oC his failure to perfonn the ocrntract”. 

The words "to be paid” which appear in the fiist condition do not 
qualify the seomd condition relating to stipulation by way oi penalty. The 
expression "if the contract contains any othci stipulation by way of penalty" 
widens the operation oi the section so as to make it applicable to all stipula* 
tions by way ol penalty, whether the stipulation is to pay an amount ci 
money, or is oi anothci character, as, ioi example, providing for forfeiture 
oi money already paid. 

The application oi the enactment is not restricted to cases where the 
aggrieved paity claims relief as a plaintiff. The section merely declaies the 
law that, notwithstanding any term in the (ontiact predetermining damages 
or providing for forieiturc oi any property by way oi penalty, the court will 
award to the paity aggrieved only reasonable compensation not exceeding 
the amount named or penalty stipulated. The jmisdiction of the court is not 
determined by the accidental circumstances of the party in default being a 
plaintiff or a defendant in a suit. The court has to adjudge in every case 
reasonable compensation to which the plaintiff is entitled from the defendant 
on breach of the contract. Such compensation has to be asccitained having 
regard to the conditions existing on the date of the bieach®. 

3. Penalty and liquidated damages.— Penalty is a liabihly ^reed to 
by the paities to be imposed as a punishment on the paity committing a 
breach of the contiact To constitute a penalty it would appear only 
necessary to establish the element of punishmmL^ however well deserved 
and tempeiate such punishment might be’. Irafe woid “penalty" can be 
used only if failure to comply with the condition puts a person in a worse 
position than he would have been if there had been no agieement at all and 
makes him liable to pay a large sum than that to which he would otherwise 
have been liable®. It is a secondaiy stipulation which places an additional 
burden on default'’. Where a condition in a contiact carries with it an 
clement of punishment it is in the natuic of a penalty*. A penal provision 
is not restricted to money, increased interest oi the like, but is wide enou^ 
to include any other stipulation by way of penalty, e.g., a stipulation to 
convey propeity in default of the payment of a debt on a fixed date*. A 
condition of forfeiture in a contract carrying with it an element of punish* 
ment is in the nature of penalty*. A stipulation in a contract introduced 

19 Afaafa Bux v. Union of India, AIR 1970 SC 1955, 1958. 

20 Fateh Chand v Balkishan Doss, AIR 1963 SC 1405, 1410, 1411, 1412 

1 Narendra v. Oudh, Commercial Bank, 30 IC 323 ; V. Narasmha Rao v. Supdt. of 
Excise, AIR 1974 AP 157. 

2 Ko Kyan v. U, Ba, 159 IC 801. 

3 KmtaH v. NeH, 1934 M 31. 

4 Munshi v. Ahmad, 1933 0 291. 

5 R»4oh of Mamnod ▼. SeUoehmii, 34 IC SClb; MaMko v. 57 tC Sl3. 

4 MuttsM V. Ahmad, 144 IC 756. 
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itAdy £ot securiqg th« pdfoma&ce of the amtract is penal^. In judging 
whether an agreement is penal or not, the court has to decide whether th«i" 
terms are unreasonable as a whole and whether in fact they are so unreason- 
able that the parties never contemplated that they should receive effects 
It is therefore necessary to ascertain the intention of the parties*. A sum 
fixed by the parties will not be regarded as penalty simply because it is 
enormous'*. What may be considered as a penalty in an ordinary contract 
, may not be so in a contract of insurance". 

Although the distinction between penalty and liquidated damages has 
been said to depend upon the intention of the parties and the construction 
of the document, yet the following rules may be of assistance : 

(1) Where the contract contains a variety of stipulations of different 
d^irees of importance and one large sum is stated at the end to be paid on 
breach of performance of any one of them, that must be considered as |a 
penalty". When a single lump sum is made payable by way of compensation 
on the occurrence of one or more or all of several events some of which 
may occasion serious and oUieis but trifling damage, the presumption is 
that the parties intended the sum to be penal and subject to modification.^ 
Where a sum is made payable by a contract to secure the performance of 
several stipulations, the damages for the breach of which respectively must 
be substantially different, or in other words, to secure the performmee of 
stipulations of varying degrees of importance, that sum is pritna facie to be 
regarded as a penalty and not as liquidated damages". 

(2) That a very large sum should become immediately payable in 
cemsequence of non-payment of a very small sum, and that the former should 
not be considered as penalty, appears to be a contradiction in terms". 

(3) Where there is one event" on which money is to be paid on breach 
of a contract, or the payment is agreed to be made for breaches (of any one 
tff several events) which are of an uncertain nature and amount", and there 
are no means of adequately ascertaining the damages, the money should 
be taken to be liquidated damages, unless the amount fixed is so large that 


7 BinM V. Durga, 1937 N 413. 

8 VtdtHnatha v. Govinda, 42 ML 551, 557, followed in Subbiah v. Muthia, 65 
MLf 302. 

9 Reynolds v. Bridge, 26 LJQB 12. 

10 Astley v. Weldon, 2 B&P 346 : (1775-1802) All ER Rep 606. 

11 Sankuni v. EJJL. Assce., 1932 M 241. 

12 Magee v. Laoell, LR 9 CP 107, 111 ; Elpkinstone v. Monkland I & C, Co.. 11 

AC 332, 342. ’ 
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Monkland /. & C. Co., 11 AC 332, 342 cited. 

Kemble v. Earren, 6 Bing 141 ; (1824-34) All ER Rep 641 ; see Wallis v. Smith, 
21 C3» D 243 ; Ptatap v. Raghu, 1937 N 243 ; Rama v. Saptha, 1943 M 598. 
SMmUr V, Pergiaon, 18 LJCP 217 ; Leao v. Local Board of Redditch, a892) 1 QB 
m; Asm e.VfOdon, 2 Bob RR 353 : (X773-imMER Rap sol 
Bimde V, Emm, 6 Biafi'Hl : (1824-34) All ER Rqp 641 ; see WaSis SmitH, 21 
0 SMS’ 
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it cuiQOt be rqgsarded z fenuine pre-etdinate of the fttcdMhlfi extent of 
(jbe damage. 'I'hus, it has been pointed out that iliusbratiott {4) dea^y 
impUes that even though the parties agree to pay 73 p-c. interest, t^ sUpult' 
tion is by way of penalty and the courts should hold that parties are not 
bound by it, but should pay only reasonable compensation in lieu of such 
enhanced interest. The reason has been stated to be that the contract 
regarded as primary is the promise to repay the amount due to the aeditot 
with interest, if any, agreed upon, and the contract to pay enhanced interop 
is regarded aa a secondary one intended to secure the fulfilment of the primary 
contract ; the courts do not feel bound to carry out such a secondary contract 
apart from its justice and rea8onableness^^ On the other hand, a provisiem 
in a mortgage deed for the payment of deorha (prindpal and half as mudi 
again) cannot be considered as a stipulation by way of penalty. It is merely 
an undertaking on the part of the mortgagors that they would pay at the 
time of redemptiem not the prindpal but a larger sum'*. But a stipulation 
to pay Rs. 27,500 if a sum of Rs. 22,500 be not paid within a certain time 
is of the nature of a penalty**. An increased rent reserved in case of breach 
ci covenant by lessee is not a penalty**. Illust. (g) has been held to have 
no application to certain forms of chit fund transactions*. A stipulation or 
a provision in a decree that the entire remaining balance will become due 
on failure to pay an instalment is not a penalty, so nO relief can be given 
under this section. A distinction has been made between a decree of the 
above nature and a decree which does contain a penalty for non-compliance*. 
The section applies to the case of a compromise decree, therefore, a court 
executing the deaee may relieve against any penal provision contained in 
the compromise*. Where a compromise decree in a suit for ejectment 
and arrears of rent provides that the judgment-debtor wUl be allowed to 
occupy a portion as a tenant if he gives up possession of the remaining 
portion within one month and dears up arrears within three months and 
that in case of default the decree will be executable in toto, the default dauMi 
cannot be regarded as penal*. The court has jurisdiction to award rdUef 
against a penal dause in a decree*. 


17 

18 

19 

20 
1 
2 

3 


4 

5 


Muthuhishna v. Sankardtingam, 36 M 229 FB, see cases tefd. to. 

Lala V. Hirajan, 96 IC 538. 

Narayana v. Ponmsctwmy, 3 IC 933 ; see Radhakishtn v. Secretary of 4 K. 
607. 

Kanchari v. Nandi. 1935 M 899 ; but see Krishna v. Narayana, 1949 M 618. 
Subbiah v. Muthia, 65 MLJ 302, fold in Raghaoan v. Artmugham 68 MLJ 283. 
Yeo mean v. Abu, 4 CWN 552 PC ; Rup v. Gopi. U CWN 903 ; Ka Km 


XJ Sd 159 IC 801» 

Mohiuddin v. Kashmiro, 55 A 334 FB All ; Chhunna Mat v. Hanunmn, AIR 1927 
Lah 659 ; Jmta Ram v, Mathira, AIR 1931 hah 696 (Lah) ; Burjarfi v. MadhOuM, 
58 B 610 ; Alldvarapu v. Jakka, 169 IC 345 ; Krishrui Bat v. Han\ 31 B 15 BB 
(Bom), Shirekuli v. Mahablya, 10 B 435 ; faya Rao v. Verdufta, 80 IC 

925 (Mad) ; Surendra v. Secretary of State, 24 CWN 545 j ’ Ganesh v. Chawbm 28 
CWN 984; Shyam v. Indnmmi, 1951 Orl 46; but the Patna {IC has agrasd 
With the dedsfon in ShirekuH v. Mahablya, and hdd that In the coirt umeutiaB 
tiie decree the plea that there was a penal danse in the agteemmt ytoNjld not 

he entertained, J; fSk' 

finiteti IM V, Matfin AJU 1972 All 457, 460e 

19J8*S 185* 



mt 60^ (xmhcx Hit 


$i6 


tf. w 


Wb«re » contract sale oontaini a sUfmlation of foifeituse o£ instaimmU 
p9iii and the vendor cLainu to exercise his right on default by tihe purchaser, 
the purchaser is entided to be relieved iirom such hufeiture". Stipulations 
as to forfeiture of materials on demised premises^ or of money under a 
contract*, if not unreasonable, arc not penal. A court of equity has juris- 
dktion to grant relief against forieitme but not in all cases. Where an 
agreement is simply for the payment of money, relief is afforded against 
forfeiture on the ground that such a condition is intended merely as security 
lor the payment money*. A stipulation tor foifeiture in a contract of 
inwraace for non<payment before expiration of the days of grace is in the 
nature of a penalty against 'which reliet may be obtained**. In case o£ 
sale^ or lease**, a stipulation tor iorleiture is not a penalty**. Where a. 
stipulation is penal the court will give reasonable compensation not exceeding 
the penalty stipulated for**. In case of non-payment of money on due date 
the court relieves against penalty or forfeiture, but when it is not a question 
of a penalty or a forfeiture, but a privilege is conferred upon payment of 
money at a stated period (e.g., a right to repurchase property sold), tho^ 
privilege is lost if the money is not paid accordingly**. \ 

4. niustrations. — ^A stipulation not to partition may be binding be* ' 
tween the parties and the sum fixed tor breach of this agieemcnt may be 
regarded as liquidated damages’*. A stipulation to pay rent at the rate ol 
Rs. 76 on the expiry ol a lease and until a fiesh settlement is made, while 
the landlord is actually getting Rs. 50, is penal**. A stipulation in a lease 
that should the tenant remain in possession on the cxpiiy of the lease, he 
should pay rent at an enhanced latc is not in the nature of a penalty**. 
Where a lease is executed and simultaneously or as part of the same tran- 
saction the lessee purports to pay in advance the money payable under the 
lease by executing a bond making himself liable to pay the lease money, 
the question whether the bond is executed as a mere security for the due 
payment oi the lease money or whether it entirely puts an end to the 
liability of the lessee depends on the intention of tlic parties gathered from 
the surrounding circumstances'*. If on account of the delay ol the vendor 
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t«r quifce oat a marlc,eta]»le title there is a ddiay io the cpmipletiQO oE thO' 
pthridtaa^ the vendor is not entitled to ask £or the provisioa in the natore 
oi a penalty which the intending buyer was to incur in case ol such delay*. 
A seizure dause in a hire-purchase agreement, however severe in its terms, 
is not a stipulation amounting to a penalty', 

A ccmtract in effect that it the principal with 12 p-c. interest be not 
repaid within thice months double the amount shtdl be payable CiUlmot 
be enforced. Even a sum, fixed as liquidated damages, is not recovorable 
under the section as a matici of course, but it is taken as an outside limit. 
By (Claiming interest in the shape of paddy instead of money plaintiff canoov 
escape from the operation of this principle^. A stipulaticm that if on a 
certain day an agreement remains wholly or in part unpeiformed, c.g.. if an 
instalment remains unpaid, there is to be a ceitain forfeiture incurred, is 
to be treated as in the nature of a penalty’. Interest at the rate of 2 p.C. 
p.m. was regarded as unconscionable and the court reduced it to 6 p.c. 
per annum*. A provision in a bond that, on default in payment of the 
principal sum with 12 pc. inteiest svithin a certain date, 25 p.c. of the total 
amount of the principal and interest due shall be added to the debt and 
will carry interest at 12^ pc. p.a. is a penal provisiem and therefore 
unenforceable*. 

A stipulation by a servant agreeing to pay double the amount of daily 
wages for the days of absence is one by way erf penalty*. A promise to 
return double the value of the gifts made at the time of betrothal in case 
the promise of marriage be broken off is not enforceable, only reascmable 
compensation can he recovered’. A provision in a deed stipulating that 
in default of payment of maintenance by the defendant the plaintiff wiU 
be entitled to claim possession of certain fields for cultivation and appro- 
priation of profits in lieu of maintenance is of the nature of a penalty*. 
In awarding compensation for the breath of a promise to marry the court 
may award under the section any amount which appears to the court to 
be reasonable not exccxiding the amount named in the agreement*. Hie 
provision in a kuraiwan that on a piire-winner making default in paying 
a future instalment on its due date, the entire amount of all future instal- 
ments will become payable is not in the nature of penalty”. Where during 
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tbe peilidbicy ctf ^ecution proceedingi, the decreeholder agreed to aoeepk 
a an^er suio io fuU satisfaction of the entire decree if payment was ntadl^ 
within 2 mcmths, and, in case of default, he was to proceed with the execution 
without the judgment debtor bemg competent to raise ahy objection, this 
was not a case of forfeiture of the kind where equity would relieve the judg* 
ment debtor”. Wheic a mortgagor undertook to repay the loan in paddy, 
in ddEault of delivering this paddy the price was to be charged at Rs. 3 a 
tnaund, and there was no suggestion that the mortgagor acted under undue 
Influence, the fact that the result of the breach of his contract was that he had 
to pay nearly double the amount advanced would be no sufficient reason 
for holding that the contract was not binding”. An administration bond 
does not come within the exception ; therefore, only reasonable compensation 
can be recovered”. Where the primary and main agreement is to pay a 
sum of money which is not in excess of the decretal amount and it is onli[ 
on failure to fulfil this agreement that any interest will be charged, the 
main agreement is not void”. Where an agreement for sale of immovable\ 
property provided that the party retracting from the contract should pay\ 
Rs. 10,000 as damages, and the purchaser broke the contract, whereupon the ^ 
vendmr resold the property at a loss of Rs. 1,000 but sued the original purchaser 
for the recovery of Rs. 10,000, no more than Rs. 1,000, the actual loss on 
resale, were allowed". 

There is no special law in India in respect of earnest money. Every 
in which any question of earnest money arises can be decided on the 
provisions of Ss. 64, 65, 73 and 74. When a contract to sell is rescinded 
the seller must restore the benefits he has received under it, under S. 64 if 
he rescinds it himself, and under S. 65 if the purchaser rescinds the contract, 
i.e., he must refund the earnest money. But when he rescinds it himself, 
if he has suflered any actual damage he is entitled to get compensation for 
it under S. 73, if he has sufi^ed none he can be awarded a reasonable 
amount as compensation not exceeding the earnest money under this section, 
if there be the usual agreement of forfeiture in the contract under S. 74. 
R jth fr sum, awarded as damages, can be set off against the amount of the 
earnest money he has to receive". Where the plaintiff repudiates the con- 
tract into which he has entered with the defendants, he will not be entitled 
to recover that portion of the earnest money which he has paid". The 
payment of earnest money is a custom or usage of trade in India as well 
as in England. It is normally paid under an implied agjreement with the 

II Kisim V. Madan, 16 Eat 395. 
n Ashnf V. Mahbul 49 C 1040. 

1$ CJutndra v, Rohirtif 64 IC 366. 
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16 V, Skhmn, 100 IC 860; Rgarebd v. BtdkisAm, 102 IC 766; bat see 

JMtmath v. Mahfi, 32 Bom LR 272 where it is said ffiat S 73 or S 74 has no 
aaitiication to the ease of a deposit as it Is a paymest aettially made. 
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vtilidbfr Chat if the cotttmcc u broken the vendor ii entitle^ to retain the 
said amount, whereaa if the contract u fulfilled the earnest m<mey is cri^ted 
as part payment of the fndice. Earnest money which is not in essendtil a 
penalty, but is a mere security £or the fulfilment of an agreement, is excluded 
from the operation ol the provisions of $s. 63 and 64. Under S. 74 earnest 
money as such cannot be described as a stipulation by way of penalty. For> 
feiture of the earnest money is not invariable when such payment is dva* 
siderable in amount, li part payment of a portion of the puichase money 
be regarded by the couit as analogous to earnest money given as a security 

ioi tite due fulfilment of the contract it cannot be recovered'^ But in JRe 

Dagetiham^ the earnest money being 50 p.c. of the total sum to be paid 
was not allowed to be foiieited. The incidents of earnest money have no 
application to a case where the understanding between the parties is that 
the original advance is to be immediately adjusted oi is only to be adjusted 

in the final settlement of the contract between the parties*®. In the absence 

of any agt cement between the parties that the whole of the advance payment 
of earnest money should be forfeited on breach of contract by the puidiaset 
the seller must prove special damage. Even when there is an agreement 
between the parties that the whole of the advance payment shall be forfeited 
on breach of the contiact, that agreement is subject to the provisions of 
this section'. Earnest money is not only part payment but a guarantee of 
performance*. Whether an advance paid under a contract is earnest motley 
or part of the purchase money depends upon the real intention of the parties. 
If it be earnest money it is liable to forfeiture, if it be merely payment 
in advance of a part of the purchase money it can be claimed back on the 
failure of the contract*. Where the contract requires the buyer to deposit 
25 p.c. of the total value of the goods and also further provides that the 
deposit shall remain as earnest money to be adjusted in the final bills and 
provides that no interest is payable to the buyer and that it shall be forfeited 
unconditionally cm default by the buyer, and the buyer deposits 25 p.c. 
of the price the amount so deposited is a deposit as earnest money*. Advance 
paid as part consideration cannot be forfeited in the absence of provision 
for forfeiture though the defaulting party would be liable in damages'. A 
stipulation for the forfeiture of a certain amount paid by way of advance aa 
a guarantee for the payment of a larger amount is not one by way of penalty*. 


18 Abbas v. Kodkusao, 114 IC 461 ; Kanhaiya v. LakshmU 143 TC 192 j BaiJabMas v. 
Pttikaji 38 IC 915 ; Krishna v. Khan. 63 C 804, reftng to CMranfi v. Htutwamp, 
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W^iece a pundtaser approved ctf the tide but failed to pay the purchMe 
xnooey within the period stipulated, the vendor, under the agreement, waa 
held entitled to forteii the deposit, though there was a flaw in the title not 
then discovered by the purchaser^ Where in an agreement to sell there b 
no stipulation by way of penalty the buyer is entitled to a refund of the 
earnest money even if he fails to perform the terms of the contract in the absence 
of any proof oi loss or damage incurred by the seller”. A deposit on terms 
that if certain woik weic not completed within a stipulated time, it should 
be forfeited, is a stipulation by way of penalty, and only reasonable com- 
pensation, not exceeding the penalty stipulated is recoverable*. A deposit 
made to secure performance oi a contract can be forfeited only when a 
breach of contract occuis and results in a legal injury. The party seeking 
to forfeit must prove that he has sustained loss or injury, otherwise he cannot 
forfeit'*. Even when earnest money is made forfeitable in case of breach, 
courts have to adjudge the reasonable compensation to which a paity wouln 
be entitled to, in such circumstances". In oidcr that the vendor may retain 
the dieposit there must be acts on the part of the pui chaser which not only 
amount to delay sufficient to deprive him of the remedy of specific performanexA 
but which would make his conduct amount to a repudiation on his part^ 
erf the contract.'*. In Habtbullah v. Arman" it has been laid down that the 
deposit, if nothing more is said about it, is according to the ordinary inter- 
pretation of businessmen a security for the completion of the pmthase, so 
that in the event of the contract being performed it is brought into account, 
but if the contract is not pei formed by the payer it is forfeited by the payee. 
But every payment made by the purchaser to the vendor is not in the nature 
erf a deposit liable to be forfeited it the purchaser violates his contract. It 
is incumbent on the court in each case to ascertain the leal intention oi 
the parties from all the tcims of the contract. A vcndoi is entitled to the 
return of deposit on default in completion of the contract by the purchasenr 
in the absence of any express stipulation in the contract to the contrary. It 
makes no difference that the money is in the hands of shareholders'* There 
is nothing illegal imder a hire-purchase contract in a party enforcing his right 
to realise arrears of instalment while recoveiing the machine at the same 
tlme“. In order to entitle a plaintiff to relief from! a penalty, it is necessary 
for him to show that there is some ground upon which it would be uncon- 
scionable in the defendants to retain the money. The mere fact that the 
plaintiff finds himself in difficulties is no ground for relieving him from the 
cofifract he has entered into^. 
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4* JESBEect ol fixiiig « siui as pmiity or li^iiidited dfuai^(«8#~VVlu»t jpaiHes 
name in a contract reduced to writing a sum of money to be paid as liquidated 
damages they must be deemed to exdude the rig^t to claim an unascertained 
sum oi mcmey as damages. The right to claim liquidated damages is enforce* 
idde under S. 74 of the Contract Act and where such a right is found to 
exist no question of ascertaining damages really arises. Where the parties 
have delil^ately specified the amount of liquidated damages there can be 
no presumption that they, at the same time, intended to allow the patty 
who has suffered by the breach to give a go-by to the sum specified and 
daim instead a sum of money which was not ascertained or ascertainable 
at the date of the breach”. One point, however, is fully settled, namely, 
the term penalty or liquidated damages describing the nature of the payment 
is not condusive of the rights of the parties, but the court may look to 
all the circumstances in order to ascertain the real nature of the transactioai**. 
The term as used by the parties is not altogether to be disregarded as mere 
brutum fulmen. Where a sum of money is spoken of as a penalty the onus 
lies on those who seek to show that it is to be payable as liquidated dami^ieti^. 
Where the parties have mentioned a fixed sum as damages in case breadii, 
unless there is something to show that the amount is exorbitant or uncoil- 
sdonable the court would award that amount as damages for breadl eff the 
contract®, A penalty dause merely fixes a maximum for damages which would 
be difficult to estimate in terms of money and does not deprive the aggrieved 
party of his right to the damages actually sustained^ Where a contract {UOvi- 
ded for the payment of a sum of £20 for every week that the contractors wCte 
in default in the completion of certain work, though this amount was not 
a pre-estimate of actual damage, still the employers were entitled to recover 
this amount only and not more by svay of compensation for dday*. The 
fact that a penalty is stipulated in case of failure to comjfdete the work within 
the stipulated time indicates that in' case of such failure it is not the avoi- 
dance of the contract by the defendant that is contemplated but acceptance of 
performance after the stiptilatcd time subject to the payment of damages 
which are fixed*. If a thing be agreed upon to be done, though there is a 
penalty annexed to secure its performance, yet the very thing itself must be 
done, i.e., the agreement cannot be avoided by paying the penalty. This is 
different from another class of contracts where a man may do an act on 
payment of what i.s agreed upon as the equivalent*. When interest is reduced 
by tihe court, the reduced rate is a daim under the contract, though the word 
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^fnaalty’ is used in the section^ Whete the questicm whether the tntexest 
deimed is a penalty depends on an interpretatim of a clause in a deed, it 
is not a simple question of fact and may be raised in first appeal*. The court 
is not bound to allow a rate of interest not reserved in the contract but 
claimed in the suit, which would not have been penal if it was reserved in 
the contract*. 

6, Enhanced rate of interest— Stipulations for enhanced rate of interest 
may be of one of two kinds, the enhanced rate may be prospective or retro* 
spective in its operation. When the contract is merely that if the sum 
borrowed is not paid at the due date it shall thenceforth carry interest at 
an enhanced rate, such a stipulation is not a penalty, but the higher rate 
may be recovered in its entirety. Enhanced rate of interest may be a penalty 
when in case of default of payment on the due date it shall be payable fi^om 
the date of the contract. This has been held in the leading case of Mackmiosh 
V. Crow*. A provision, therefore, for retrospective enhancement of intemst, 
in default of payment of interest on due date, is generally a penalty which 
should be relieved against ; but a proviso for enhanced interest in the future 
cannot be considered as a penalty unless the enhanced rate be such as \.o 
lead to the omdusion that it could not have been intended to be part of 
the primary contract between the parties*. Where the parties have stipulated 
that in case of default in payment on the due date of interest, or of principal, 
or of an instalment of principal, an enhanced rate of interest shall be payable 
from the date of the contract, the agreement has been regarded as of the 
nature of a penalty and relief has been granted against”. In another class 
of cases the contract is merely that if the money is not paid at the due date, 
it shall thenceforth carry interest at an enhanced rate. It cannot be said 
that there is any sum named in such a case as to be paid in case of breach”, 
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Jinn, 1939 P 457. 

11 'Mopkintoat v. Crow, 9 C 689, 693 ; Dam Nath v. Nibmn, 27 C 421 ; SaiMndm 
V. Sanduddin, 2 CWN 234; Manoo v. Durga, 2 CWN 333, refd. to in Abdul v. 

DuMhdas V. laksmandas, 14 B 200; ttmarkdam v. SSildmn, 
f ^Dir 9 Id mi fnMa V. anew, 38 )C 933 ^ 
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The imr as thus settled was upset, for a tunc at any xate, by the l*tivy 
Ctoundl ifkidikm in the case of Salhishen v. Atm Bekadwr^. There the |udicial 
Committee was dealing with a decree ; therefore, the decision is no authority 
on cases of contract”. Following the above Privy Council deasion, it was held 
in certain cases that a stipulation for inaeased rate of interest, on default, Ironii 
the date dE the bond was not penal”. But these views have since been 
overruled”. 

Now, however, the law is settled by the decision in Sundar Koer v. Aei 
Sham Krtshen", which states : "The Indian courts have invariably held that 
(as in the present) if the stipulation is retrospective, and the increased 
interest runs from the date of the bond and not merely from the date of 
default, it is always to be considered as a penalty, because an additional 
money payment in the case becomes immediately payable by the mortgagor. 
Their Lordships accept that view of the statute." When in a decree in a 
mortgage suit the court grants interest on the decretal amount at a hig^her 
rate than the contract rate the increase is in the nature of a penalty‘^ In 
the absence of a specific provision to the contrary the parties must be demned 
to have intended that the enhanced rate of interest would run from the 
date of default The circumstances of each case have to be taken into con- 
sideration for determining whether the particular covenant for payment of 
enhanced interest is excessive or unconscionable”. One test is whether the 
enhanced interest was intended to be part of the primary contract between 
the parties or was introduced only in fcrrorcm”. In fact it has been said 
that a stipulation for increased interest is always to be regarded as a penalty 
but it may be allowed if the plaintiff claims it from the date of default*. 
An increased rate of interest in case of default provided for in a bond does 
not amount to penalty when the bond also specifically provides for penal 
interest at a still higher rate*. 

7. Explanation. — A covenant for enhanced interest from the date of 
default may or may not be a stipulation by way of penalty Whether sudi a 
stipulation is penal depends upon the construction of the decument and 
the intention of the parties* A provision for an enhanced rate of interest 
from the date of default, not from the date of the bond, is not by way of 

12 10 C 305 PC. 

13 See Naniappa v Ncmiappa, 12 M 161 ; Kafachand v SMb, 19 C 392. 

14 Banwari v. Muhammad, 9 A 690, 699 ; Bahke v SundarUd 15 A 232 ; Baii Hath 
V. Shah AU, 14 C 248 ; See Arjan v. Ashgar, 13 C 200 ; Bampom/a v Subbanatu, 
11 M 294; Narauanaumi v. Narcama, 17 M 62; Natihak v. Ram, 1939 P 457. 

15 Brii Bhukan v. Sanduddin, 25 A 169 i Kakchand v. Shib, 19 C 392 FB. 

16 34 lA 9. 

17 Banod* v. Hira. 44 IC 726, 1918 Pat 76 

18 KmdM V. Hussain, 77 IC 768. ... 

19 HaHnder v. Bhaaum, 128 IC 287 ; Pal v K. A. Firm, 76 IC 83$. 

2Q iiokmmad v. Kondtba. 89 IC 119 ; see Nmhak v. Ram, 183 1C 866 ; see tdmsdma 
V. Damodhaf, 1938 N 91. 

1 F, Bhandat Ltd. v. Fatima Bed, AIR 1971 Mys 250. 

a V. tmm, 114 IC 444 ; Dana Hath v. Hibanm, 27 C 421 1 Mad* t, liibku, 

hSf tC Th« Extdinaden hm bem ddbotatdfy dfsoosliedi la Mahmmad y* 
Hhdandtfam S9 C <13, * ’ * 
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{Kiudty i£ the pROViiScni foniu part of the primary contract ikad if the 
lesthancemeat ia reasonable*. There is nothing in the Explanatiim to predude 
a tXNUt from holding that the stipulation oug^t not to be regarded as a 
stipulation by way trf penalty*. The Explanation, read by the light of the 
illustrations, diows that it is for the court to dedde on the facts of the 
particulaur case whether the stipulation is or is not a stipulation by way of 
penalty. If it is, the court may award reasonable compensation not excee^g 
the penalty stipulated for. The Exjdanation provides that a stipulation for 
increased interest from the date of default may be a stipulation by way of 
penalty, e.g,, if there be something unconscionable or unreasonable about the 
agreement or the enhanced rate of interest be not moderate*. Considering 
the unusual nature of the transaction the provision on default of payment 
of interest at a slightly higher rate was not considered to be penal*. A 
provision for enhanced interest in the future cannot be considered as a 
unless the enhanced rate be such as to lead to the condusion that it 
not have been intended to be a part of the primary contract 
parties*. The Explanation therefore says nothing more than what was al 
laid down in several cases. It does not purport to make any change in 
law as enunciated in the old section*. 

8. Compound interest. — The courts do not lean towards compound interest, 
they do not award it in the absence of a stipulation, but where there is a 
dear agreement for its payment it is, in the absence of disentitling circum* 
stances, allowed*. In the absence of proof of undue influence, exorbitant 
amount, dealing with an ignorant person, or the like, a stipulation for 
payment of compound interest, on failure to pay simple interest, at the same 
rate, is not a stipulation by way of penalty within the meaning of the present 
amended section, therefore it cannot be relieved .against*®, S. 74 does not 
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Jtfoti Cold Stores v. Punjab Financial Corporation, AIR 1973 Punf 38. 
Sankaranarauana v. Sankaranaranana, 25 M 343 

Abhakke v. Kinhiamrrta. 29 M 491 ; Devindra v. Samhhu. 84 IC 677. 

Vishnu V. Tallapragada, 85 IC 392; Mylapore H. P. Fund v. Sabapathi, 53 MLJ 
272, 278. 


Umarkhan v Sdlekhan, 17 B 106, 113 PB. 

Pardhan v. Nursing, 26 C 300, 310; Umarkhan v. Satekhan, 17 B 106, 113 FB; 
Sankaranarayana v. Sankaranayana, 25 M 343, 346; Devindra v. Sambhu, 84 IC 
677, an increased rate of interest prior to date of defeult was always deemed a 
penalty. 


Conga Pershad v. Land Mortgage Bank, 21 C 366, refd. to in Hart v. Ramfi, 23 
B 371 ; Asaram v. Dnanoba, 105 IC 758 ; Sitaram v. Ramrao. 130 IC 817 ; CMranfi 
V. Dost, 79 IC 995 ; Ram v. Nanak, 91 IC 762 ; Alu v Sukhan, 3 A 620, 627 FB ; 
lOwBo V, JatMda, 101 IC 759 ; but see Chajmal v. Brij Bhukan, 17 A 511. 

Conga V. Baehchu, 25 A 26; Surya v. fogendra. 20 C 360, 364; AwW Das v. 
Ahmad, 25 A 159 ; AbdvX v. Puran, 25 IC 560 ; MiAli v. Veeranna, 41 MLJ 470 ; 
Atdt Khan v. Dum‘ Chand, 23 CWN 130 PC ; BaBa Mat v. Ahad Shah, 23 CWN 
233 PC; Miwgat Hof v. Babu Singh, 103 IC 437; Ramalinga v. Sulmmtonia, 50 M 
614 ; Pardhan v. NarHng, 26 C 300, 310 ; Kisanlal r, Kisansingh, 103 1C 148 ; R«n 
v. MafiaMr, 64 IC 247 ; Tirkhanm v. Haidar, 107 IC 617 ; Chhannu v. Raf, 43 IC 
a»5 ; Afmiaperumdl v. Piehamuthu, 47 MLJ 910; Ram v. Btddao, 47 1C 649 1 
JCsflMik V, tatipenrmsa, 5 1C 556 ; Mothunt v. Dmian, 2 A 639 ; hf i Ktfm v, 
Amtmatai, 1936 Banc 141; Kamaraat v. Dmofea^pmxiptt, 104 IC 827; JlWfMlii 
S'S?***^ ^ V. Ditd, 150 IC 878 ; v. 
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say that M’vivery case an inorease c^ the rate at interest she^ be treated 
as a pmalty, it would be dUBcult to say that a change hrom simple to com* 
pound interest, when interest was only at the rate o£ 12 p.c., would amount 
to a penalty within the meaning cd S. 74^. In En^ish law compound interest 
cannot be charged on the money due on a mortgage account m the absence 
oi a contract between the parties^. There cannot be a title to compound 
interest without a contract expiessed or implied. In the case cd advances to 
customers in mercantile accounts it ceases on the death ol the customer**. 
Where a sum of money was borrowed at 25 p.c. compound interest, the 
interest was held to be recoverable. Under the Usurious Loans Act two 
conditions must be satisfied before the debtor can be relieved : (t) the interest 
must be excessive: and (li) the transaction substantially unfair as between 
the parties^. Thus, compound interest at 300 p.c. in default of payment 
on the due date is a stipulation by way ot pcnalty‘^ A clause in a mortgage 
deed providing tor the payment ot simple interest but that in case of default 
the interest already accumulated should be added to the principal and there* 
after compound interest should be paid on the whole is penal“. The court 
in such a case either gives compound interest at the original rate or simple 
interest at the enhanced rate^^ Compound interest may be allowed where 
there is a specific agreement or comse of dealing between the parties showing 
an agreement to pay it'*. ‘ There is no rule which Ihcii Lordships can 
discover, which binds them when the terms of a loan arc challenged, to 
lean to their reduction or to presume that simple interest must always be 
judicially (ncferable to compound interest, or that rates, because they might 
seem high here, must be unreasonable in India. Compound interest is 
common and may often be necessary and piopcr in India under the circum* 
stances of that country. The matter is not one upon which, one way or the 
other, Their l.ordships' Board ever decided that there is presumption in one 
way””. The debtor must show that there is some stipulation in the contract 
legal ding the payment of the interest which is penal. An agreement to pay 
compound interest is not by itself a stipulation by way of penalty*®. The 
interest upon interest is clearly part of the contract ; the fact that under 
the section the court is given the power to reduce that rate under certain 
contingencies does not make the interest at the reduced rate any the less 


U lakhi Ckand v. Pear Chand, 2, Pat LJ 283 ; Kanheti v. Neti, 1934 M 31 FB. 

12 Page V. Broom, 4 CI&F 436 

13 Fergusson v. Fvffe, 8 Cl&P 121 : (1835-42) All ER Rep 48 ; Williamson v. WUliant- 
son, LR 7 Eq 542. 

14 Narendra v. Paban, 52 CLJ 73 ; Budhsingh v Baldeo, 69 IC 681, interest at 1 px. 
pip- compoundable not penalty; Abdul v. Sheodayal, 56 A 496; Mukteriiuw v. 
Satifd, 1939 P 360 (18 p.c. not penal). 

15 Ganapathi v Sundara, 22 MLJ 354. 

16 mhttra v. Mathura, 81 DC 758. 

17 JQdiffwm V. Shamrao, 163 IC 562 ; Dadhu v. Somnath, 7 IC 547 ; Smiem v. 
Choma, 163 IC 954. 

18 Hiredd v. Laehnd, 50 CW 183 PC; Maina E Power v. Sort, 57 MtJ 682 PC} 
tmrnhm V. Band, 116 IC 43 ? see Eatoet v, Jtefi, 5 MAld 34 

IP Muh V, Satga, 32 CWN 657 PC, 

20 Smt f d d V. /ogWMlt, & 1C 71A 
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z daim the Ch&tract Act. The there use c£ the esinressUio {leSMdty 

for damages oaj^t not to be understood as amounting to a daim outside 
the contract^ 

A provision for compound interest at an enhanced rate has, however, 
been difEerenily treated. A Their Lordships of the Privy Council have 
observed : Compound inteiest is in itself perfectly legal, but compound 
interest at a rate exceeding the rate of interest on the prindpal moneys, 
h«»ing in excess of and outside the ordinary and usual stipulation, may well 
be regarded as in the nature of a penalty®. Where a mortgagor agreed to 
pay 5^ p.c. simple interest but if he failed to pay the interest, compound 
interest at 12 p.c. would be paid, the stipulation was not regarded as a 
penalty. Whether such a stipulation is a penalty or not is a question of 
construction and what one has to ascertain is what the parties really inten- 
ded by it®. A clause providing for compound interest on the entire sum 
advanced to the debtor in the event of his failing to deliver a fourth part 
of the mortgaged property to the mortgagee has been held to be an unc^s- 
cionable bargain^ A stipulation for the annual capitalisation of prii^i- 
pal and interest at the contract rate is not by way of penally®. A lender 
may protect himself against a breach by the bonowci, of his contract to 
pay interest, by an agreement that in case it be not paid pundually the len- 
der shall be entitled to add it to the principal, and so recover compound in- 
terest, or that simple interest at a higher rate will be charged. But he cannot 
stipulate for both kinds of damages, namely, for compound interest at an 
increased rate*. Having regard to the very general words of the section the 
court can treat any stipulation, the object of which is to secure the performance 
of the main contract between the parties, as a penalty. In case of stipulation 
for the payment of 18 p.c, simple interest with a separate agreement for payment 
of compound interest at the same rate, the latter was regaided as pen^. It 
has been observed that there is no distinction in principle between a provision 
for compoimd interest at the same rate as the original rate of interest and a 

1 Vepa V Chakka, 58 M 266 

2 Sundor Koer v. Rai Sham Krishen, 34 lA 9 ; Mangat Rat v. Baku Singh, 103 IC 
437 ; Kamarazu v. Damoteepurapu, 104 IC 827 ; Behanlal v. Asaram, 105 IC 477 ; 
Bttidnath v. Shamanand, 22 C 143 ; Rameswar v Rm Sham, 29 C 43, 51 ; Syed 
Baouddeen v. Esaff, 3 IC 20 : Dadnu v. Somnath, 7 IC 547 : Sent v. Chhutae, 20 
IC 667 ; Oauri v. Dohan, 43 IC 459 ; Muhammad v. IndrapaU, 100 IC 679 ; 
GmffMhar v. Parashram, 106 IC 38; Raja Venkata v. Code, 64 CLJ 141 PC; 
Muthu v. Marutha, 58 MLJ 435 ; Rama v. Neti, 148 IC 467 FB ; but see Abbdkka 
V. Sanhkmma, 29 M 491, 496; Annamalat v. Veera, 26 M 111; Venkata v. 
Suhbayya, 38 Bom LR 1229 PC ',Raia Venkata v. Cade, 64 CLI 141 PC : Kanketi v. 
Nta, 1934 M 31 FB. 

3 Jd Ram v. Shea Shankar, 9 IC 406 ; but in Rajaram v. ManetM, 34 Bom LR 55 
the court reduced 12 p c. compound interest to 12 p.c. simple interest : see 

V, KMaiingk, 103 1C 148 ; per contra Ram y. Copda, 1932 N 169. 

4 idma ▼. mird» 136 IC 556. 


5 jUrfit Pmmd v. Bedmadho, 1883 AWN 208 ; AHmuddin v. Raltatidbt, SO IC 383« 
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]»rovi 9 i<>n W % lugiii«r me intoreat than the origmal rate. The qucMlmt 
in each caie w0 be whether the stipulation is penal.’ ^ 

9. Interest payaUe if princlini not duly repaid.>~Wliere there was a 
stipulation for the payment of interest at a specified rate, which the court 
regarded as exorbitant, if the principal or a part thereof was not paid on the 
due date, the court observed in Moloji v. Sheikh Hosmn*, that the rate of 
interest was penal and granted relief in spite of Act 28 of 1855. The uniforitt* 
ity of the current of deasions was arrest^ by the cases of Arjen Bibi v. Asgor 
Ah* where it was held that as there was one rate oi interest provided by the 
contract the cases came under Act 28 of 1855 and not this section. Not- 
withstanding this small group of cases, the more modem cases repudiate the 
doctrine that one rate of interest, however exorbitant, cannot be deemed penal. 
Tnus, stipulations to pay interest at the rate of 75 p.c. or 60 p.c. on failure to 
pay the principal sum in instalments on specified dates have been held to be 
in the nature of a penalty"*. 

The test to be applied to determine whether a contract contains a stipula- 
tion by way of penalty is to find out whether the agreement to pay the 
damages for the breach oi covenant or contract is unconscionable and extra- 
vagant such as no court ought to allow to be entered upon”. It is impossible 
to lay down as to what may or may not be unconscionable or extravagant 
to insist upon without reference to the particular facts and circumstances 
which are established in the individual case”. Where a bond carries no interest 
but provides that in case of default of payment of any instalment the entfre 
amount of the debt found due at the time of default will become payable at 
once with interest at the rate of Rs. 2 p.c per mensem from the date of 
execution of the bond, no interest being charged until default, the provision 
as to payment of interest might be treated as a penalty, if exorbitant”. 


7 VenktttaranUah v. Subranumia, 37 IC 799. 

8 6 BHC 8 : Paoa v. Covtnd, 10 BHC 382 ; Bansidhar v Bu Ah, 3 A 260 ; ChnAm 
Mol V Mir, 2 A 715 ; Bhagwansa v Amm, 65 IC 963 ; Bishen v. Nandn, 110 IC 
311 ; Najaf v. Muhammad, 107 IC 249 ; Maya Ram v. Nawbat, 1885 AWN 85 ; 
Vythtlmga v. Ravarn, 6 M 167, but in Kunjbehan v. Ilahi, 6 A 64, 24 p.c. interest 
was not allowed. 

9 13 C 200; Gofcol v. Khwdia, 1890 PB. 32; Lachhman v. Santa, 64 1C 350; 
Sankaranarayana v. Sankannarayana, 25 M 343 ; Chinna v Pedda, 26 M 445 ; 
Periaswarm v. Subramaman, 14 MLJ 136; Krishna v. Brojo, 7 CWN 876; Prayat 
V. Shyam, 31 C 138 ; one rate payable from date of bond, per contra Kanhiy/a Ld 
V. Narayan, 1894 PR 99. 

10 Mtaian v. Abdul, 10 CWN 1020 ; Velehand v. Flagg, 36 B 164 ; Krishna v. Sanoi, 
44 C 162 ; Ttm V. Daoda, 8 IC 301 ; per contra Pmathambi v. Aagammol, 19 MU 
630 See in this connection Ganapatht v. Sundara, 22 MLJ 354 ; Salem Town Bank 
V Venkata, (1911) 1 MWN 134 ; Kah v. Muhammad, 54 IC 833 ; Trimbak v. 
Bhagehand, 27 B 21 ; Muthuknshna v. Sankaraltngam, 36 M 229 FB ; Ntdkuni v. 

39 IC 352; see the conclusions drawn in Mahmmad v. NaOmfiama, 59 


C 613 ; see post 

11 See "Webstar v. Bosanguet, 1912 AC 394. 

« ^ BTOi««*W a, .. iw AC « , ww »• w J 

Xhagram v. Ramasankar, 42 C 652; Vpendra v Maheraft 21 CWN 108; Hobo 

Bhsmar v. Abdtd, 21 CWN 112. .... ... .... .. 

II .iUftifit f* Otund V. Karaht, IW IC 111 t see ffabtburt v, 154 IC 200 ; AlatfUiN 

tSfoMnd, 1946 P 404 (debt not soadntareit benhii^ 
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A pcoial dause m a ccmtcact (e.g.> as regiarcls the rate oi interest) fifuanot be 
etkidveedt and the court is not bound to allow a rate o£ interest not reserved 
in the contract**. It would not be right to hold that in every case wha:e 
there is a stipulation ior payment oi interest on non-payment ol rent within 
a certain time it must be taken to be pcnal^*. Wheie mterest at X8| pe. 
became payable only on default in the regular payment of monthly mstalment 
ol the pnndpal sum due. the stipulation as to mterest was not regarded as 
penal**. 

10. Reduced rate of mterest on punctual paymentr— A mor^agee may 
stipulate ior a higher rate of interest m default oi punctual payment. In 
orto that such a stipulation may be cjQEccied he must reserve the higher rate 
of interest as the interest payable undei die mortgage and piovide ior its 
reductUm in case of punctual payment. He cannot efidet his object by reserv- 
ing the lower rate and then fixing a higher rate m case of non-payment of ^e 
lower rate at the appointed time, such an agi cement being considered Im 
equity as in the nature oi penalty. Where iheie is an absolute covenant by 
a mortgagor to pay a certain rate oi interest widi a promise that the murtgagM 
will take less if the mortgagor punctually makes die payment on the days 
fixed ior such payment the agieement is valid.” A promise to pay interest 
at a certain rate, with an option to pay a lowci latc in a ceiiain contingency, 
does not make the original rate of intcicst a peniilty"*. A stipulation to pay 
a higher rate of interest on default in lepaymeni oi a loan on a specified date 
is oi the nature oi penalty**. If a mortgagoi agrees to pay 5 p.c. and the 
mortgagee agrees to take 4 p. c. if it is paid punctually, that is a perfeedy 
good agreement; but if the mortgage interest is 4 p.c. and there is an 
agreement that if it is not paid punctually, 5 pa. sliall be paid, that is in 
the nature oi a penalty. It is not the high latc oi interest which constitutes 
the penalty. Having made the contract with his eyes open the mortgagor 
cannot complain that the rate oi interest is heavy oi that it is in the nature 
ol a penalty. So also if the contract provides that the interest for the first 
two years shall be 5 p.c., for the next two years 6 p.c., and so on, that is a 
perfectly good contract. It is quite distinct from a stipulation that if the 
interest be not paid regularly the amount shall be increased". 

11. Whwe die rate of interest is exorbitant ^ — A court is competent to 
grant relief whenever the rate of interest appears to the court to be penal, 
idthoug^ the provision for payment of interest mentions one rate only*. 


14 Bkagwant v. Damodar, 1938 N 112. 

15 Rafkumar v. Gtrindra, 41 CXI 453. 

14 Sdm Tom Bank v. Vtnkatachar, 9 IC 197. 

17 IMon Bank v. Ingram, 14 Ch D 53. 

II JEW Chunder v Atktnson, 10 CWN 640; Administrator-General v MooUa. 5 
Itang 573 ; Kulada v, Ramananda, 48 C 1036. 1041. 
lb Rfansttnait V. NtbnotH, 52 IC 335. The cotut give reasonable compensadon Shoo v. 
Mitfma, 76 IC 500. 

M hrertert v. $. A Y, Ry. Co„ LR 2 Eq. 221. 

I' V. Sanat, 44 C 162, 34 IC 609, foling Bouwang v. Baiiga. 20 CW 408 ; 

V. Jadao, 43 C 632 j Abdul v. Ade, « i 690TSAwSm V. 

; Sanai v. Indra, 21 CWN 740 ; but see Natdr v. 30 C(J[ || 



^ wimai 4WW i99r i^ rui ji fi Biir it^ W fiMWilTO Jj|{lr 

The P^lnie Hig^ Couiii allowed the ccmtract rate oi intetm at 75 p^c l;M»caiiie 
no undue influence wu jnoved*» The Calcutta Court Wuced inteiem 
varying from 150 to 300 p.c. as they were exorbitant and thereiore rqfarded 
as penalty*. The Lahore High, Court has, observed that a penal rate of interest 
is neidier contrary to law not voidable at the instance of the party making 
the stipulatitm, but the plaintiff is entitled only to reasonable compen8ation*r 
A high rate of interest (64 p.c. p.m.) stipulated to be paid cm arrears of rent in 
the absence of special circumstances is not penal*. A penal rate oi interest 
may be reduced but interest should not be disallowed altogether*, thus 18 p.c. 
compound interest was reduced to 10 p.c. simple interest^ A stipulation for 
payment of interest at the rate of 36 p.c. has been regarded as penal*, also 
as not penal*. When the alleged penal rate is a common rate of interest, such 
as 12 p.c„ the court should not depart from it^*. Where the consideration 
for a bond was Rs. 5,000 and a sum of Rs. 3.400 representing interest 
calculated in advance for 34 months at the rate of 2 p.c. p.m., and the 
obligor agiced to repay a sum of Rs. 8,400, the plaintiff was not allowed 
interest on sums repaid^. A stipulation that if paddy rent be not paid 
within a certain time, then in the next year half as much grain of paddy 
would be lequired to discharge the arrear is a stipulation by way of penalty, 
A stipulation for enhanced interest at an exorbitant rate is a 8ti{Hilatioa 
by way of penalty and the plaintiff is entitled to no more than reasonable 
compensation for the breach of contiact”. Where a karta borrows mcmey 
at a high rate of interest, the question is entirely one of authenity of the 
karta to borrow at the rate stipulated and not whetho: the rate stipulated 
is hard or unconscionable under S. 16. The court has no discretion to fix 
a fair rate of interest apart from what was beyond the authority of the 
karta to offer”. In a case wlitre there is nothing to show that there wae 
any fraud or undue influence the court cannot modify the terms as to 
interest made by the parties”. In other words, where parties have stipulated 
for the payment of interest at a certain rate, the interest will not be affected 
by the consideration of the reasonableness or otherwise of the rate**. A 
court is competent to grant relief whenever the rate of interest appears to 


2 Nathum v. Bmjnath, 2 Pat LJ 212, 217 ; Satyabhama v Mokamed, 68 IC 497. 

3 Mohammed v. Naderajamma, 59 C 613. 

4 Shagen v. PhuJehand, 158 IC 359. 

5 Abdul V. Safer, 42 IC 614 ; Reham v Zaman, 11 IC 519, 2 p.c. p.iii ; Hdbibm V. 
Baldeo, 154 IC 200. 

6 Hrtshtkesh v Lakht, 46 IC 384 ; but see Bhagwant v. Damodar, 1938 N 112. 

7 Lat Stngh v. Surjan, 15 ALJ 124 ; Rajarant v. Maneklal, 34 Bom LR 55. 

8 Amur v. Ram, 32 IC 697. 

9 Subrammta v. Subnmama, 22 IC 411 

10 Vadlamatmati v. Damera, 25 JC 702. 

11 Kmv^ V. Bayley, 44 B 775. (Usunous Loans Act entitled court to give nlleOf 
Mother V. Sardar, 2 A 769 ; ChumM v, Chrtstophar, 50 B 107 (court not entitied 
to reduce interest at 75 p.c. under the above Act). 

12 Shyandal v. Ktdhn, 58 C 84; see Kanehari v. Noeidt, 1935 M 899. 

13 Mdhabir v. Mahortmad, 83 IC 92. 

14 Smder Mutt v. Satya, 32 CWN 657 PC. 

15 Moh$ab V. loM. 125 iC 629. 
i(6 CIM V. IMiM, 7 A 333. 



Che cofurt to t>e petud, al^ou^ the {nrovision fctf payment of intenatt 
mentiont one rate only”. Under the section the Appellate Court has ju3d»< 
dieUoo to cut down the rate interest which is peaal though no issue 
has been raised on that point” See n. 9. 

In some cases the courts, without apparently considering the {novisioni 
oi this section, have held that relief cannot be given against an excessive 
rate of interest unless the case comes under S. 16, <•«•, the court finds that 
the lender was in a position to dominate the will of the borrower when 
the contract was entered int(^. 

12. Assessment of damages. — ^The e^^ression “reasonable compensation’* 
used in the section necessarily implies that the court is to exercise its 
discretioa and that the discretion so vested must be exercised with care, 
caution and on sound principles. When the injury consists of a breahh 
of a contract, tlie court, acting upon the above principles, would assess 
damages with a view to restoring to the plaintiff such advantage as he mignt 
reasonably be expected to have derived from the contract had the bream 
never occurred. There are of course cases in which it is impossible to fix 
the mcact amount of damages ; in such cases the courts of equity do nofi 
interfere with the contract of the parties, who, in anticipation of the breach 
of contract, have stipulated that a fixed sum shall be regarded as the measure 
of compensation to be paid by the person who violates the contract”. What 
is reasonable compensatiion must depend on the circumstances of each case^. 
To disregard the provisions of the section in assessing damages is a material 
irregularity within the meaning of S. 115 of the Civil Procedure Code*. 
Where it was agreed that if a tenant did not execute a fresh kabuliat he 
would pay rent at a much higher rate on the expiry of the term, the Full 
Bench of the Calcutta High Court differed in its opinion, it being held by 
the majority that the stipulation came within the purview of this section, 
was of the nature of a penalty, therefore could be relieved against*. For 
failure to take up a loan as stipulated, the claim of the lender to recover 
as damages the difference between the interest on the sum promised to be 
taken by the borrower and that paid by the banker, where it was lying in 
deposit, for the full period for which the loan was to be made, was not 
allowed, but the plaintiff was hdd entitled to interest for the time required 
to find another borrower*. A provisiem contained in a lease whereby the 
lessee is made liable to deliver to the lessor 5 mudi^ of rice as additional rent 


17 Samtt V. tndra, 21 CWN 740. 

18 Meoim v. ChmganH, 117 IC 124. 

19 Beet Safud v. Gangn Sahtd, 32 A S89; Gertdan Lai v. Sahzadi, 18 IC 76$; Befoy 
V. SatUh, 24 CWN 444. 


80 Nait Ram v, SMb Dot, 5 A 238, distgd. in Dilbar v. foysri, 3 CWN 43, where ia 
asawdog daniages such amount as would be likely to prevent any future breach 
Of the contract was takm into conrideration. 

I Brildbm V. BtUiao, 154 IC 800. 

i mf/mg tha V. Skm, 27 1C 88$ ; v, Bmm, 1939 M 1072 {tipptA mm not 

^ 80 huerfsre Ughfiy with compensation awarded). 

$ V, Asfcad, 82 C 658 ; but aee iltuat (ci 

4 V. AOnbabar, 12 8 242. 
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if tibte lewtee should £^ to pay in premier time the Govenupent metnte or 
interest on a mortgage or the rent due to the lessor is not by way of penalty 
but by way of liquidated damages*. 

Where a contract for the construction of sewerage works provided that 
a lump sum of £ 100 and £ 5 for every seven days during which the wqdts 
remained incomplete, after a specified day, might be recovered “as and for 
liquidated damages,” as the sums were payable on the happening or not 
happening of a single event they were to be legarded as liquidated damages 
and not as penalty and were therefore recoverable*. On the other hand* 
where it was agreed between the manager of a theatre and a principal 
comedian that for breach oi any one of a number of stipulations between 
the parties, of varying degrees of importance, a sum of £ 1,000 should be 
paid by one party to the other, this stipulation was of the nature of a pehalty*. 
Where there is a debt and tlie creditor agrees to reduce it and grant an 
extension of time, provided it is secured in a certain way and also repaid 
within a certain date and on default of any of the stipulations, the whole 
of the ong.nal debt will be payable, the stipulation is not a penal one^; 
because a penalty is something which a debtor is to pay, over and above 
his original liability, as a punishment*. 

13. Exception. — ^Although the exception says that a person entering into 
any of the specified bonds shall' be liable upon the bond to pay the whole 
sum mentioned therein, that does not mean that the court is bound to exact 
the whole of the liability to the extent mentioned in the bond and to pasa 
a deaee foi the whole amount. All discretion is not taken out of the hamds 
of the court, so that it can reduce the amount of the penalty according to 
the circumstances of the case“. Where a license to import a foreign car 
is granted on condition that the licensee shall re-export the car within a 
certain time, and the licensee executed a bond agreeing to pay a certain 
sum in case of the non-fulfilment of the condition, the entire sum can be 
recovered on his failure to re-export, because the said sum is not a penalty. 
Besides the fulfilment of the condition is an act in which the public are 
interested as contemplated by the exception^^ A bond given by the collector 
of tolls of a market providing for the payment of a sum of Rs. 50 in the 
event of his non-compliance with cettain conditions is a bond given for 
the petfoimance of a public duty and is not one within the meaning ol 
the exception of this section and the plaintiff is entitled to recover a reaaod' 


5 BaOturaya v. Senkamma, 22 M 453 ; WaUts v. Snath, 21 Ch D 243, 258 ; ElptdnOpny 
V. MonkUmd I. & C. Co., 11 AC 332. 

i iMO V. LoctA Board of Redditch, (1892) 1 QB 127 ; Clydebank Er^neering Co, v. 
Castaneda, 1905 AC 6 : (1904-07) All ER Rep 251 ; Webster v. Bosanqjaet, 1912 
AC 394. 

7 KmnJyle v. Barren, 8 Bmg 141 : (1824-34) All ER Rep 841. 

8 Thompson v. Hudson, LR 4 HL 1. 

9 Me Burdent 18 Ch D 875. 

10 Secretary of State v. JMEttian Breres, 45 fi 1213. 

11 MMkttr V. Ufdm of Am 1974 Mad 233. 
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conpeiuatioa fxom tlie defendant”. In the case of an adniiiisfinMion 
bond, on breach of a ccmdition, the whole amount of the bond does not 
beCmne payable under this section”. Otherwise than in the case of bonds 
specified in the section the lulc seems to be here the same as in En^ish 
law, VIZ., the question whether a sum payable on infraction of a term is 
Co be regarded as penalty or liquidated damages is to be construed in the 
same manner as in the case oi an ordinary contract according to the intention 
of the parties”. 

14. Where the section does not apply.— The party to a contract taking 
security deposit from the other party to ensure due performance is not 
entitled to forfeit the deposit (m the ground of default ; he is only entitled 
to reasonable compensation. In Union of India v. Rampur Distillery Co. 
Ltd.'*, die rum supplied by the Company to the Union of India was found 
not to conform to the quality stipulated. The Union cancelled the contract 
and forfeited the entire security deposit of R$. 18.332. The Company having 
disputed the right of the Union to forfeit the security the dispute was refeneq 
to an aibitrator who held that the Union was entitled undci sec. 74 to the 
awalfd of reasonable compensation only, which was fixed at Ks 7,332. Thc\ 
award and the judgment in terms thereof wete upheld by the Supreme Court 
on appeal by the Union. The Supreme Court relied on an earlier decision, 
namdy. Maula Bux v. Union of India'*, wherein it was held that the amount 
deposited as security to ensure due performance cannot be regarded as 
earnest money, and that the teim authorising foifeiturc of security is in 
the nature of a penalty. 

A stipulation between an emplo) ei aiui an employee tliai ilu iattei should 
give 15 days' notice before leaving the former’s service, in default forfeit 
all arrears of wages, is not illegal or contrary to public policy, or 'one by 
way of penalty ; it is therefore cnioiccablc” But in the case of a stipulation 
for work on Sunday, if required, with an allowance for overtime pay and 
liability to summary dismissal and forfeituie of 15 days’ wages on refusal, 
the prescribed penalty of forfeitme of pay for 15 days was not allowed to 
be exacted”. On failure of the purchaser to purchase according to the 
emtmx of sale, forfeiture of the purchase money by the seller is not regarded 
as a penalty”. A provision in a lease for re-entry for a breach of covenant 

omnot be regarded as a stipulation by way of penalty and therefore as 

OORning within this sectiem”. The terms of the section are not applicable 

IJ President of Taluk Board v. Burde Kampthi, 31 M 54 ; Srinivasa v. Rathrmahapathi, 

16 M 474. 

13 Lachmm v. Chater, 10 A 29 ; Chandra v. Rohtm. 64 IC 366 ; sec author’s Com- 
mentary <m the Indian Succession Act, S. 292 note. 

14 Mwver v. Inriving, 27 LIQB 291. 

^ Df Am 1973 SC 1098. 

.14 Am 1970 SC 1955. 

I Ihnpress of Indian Cotton Mi/lj Co. v. Naffer, 2 CWN 687, fold in Aryodaya Spitming 
! , li VfeoBittg Co. V. Swa Virchandf 13 Bom LR 19 
Singh V tiaram Singh, 25 IC 441. 

'li' fdnna v. Bhai Arfan, 31 Bom IR 909 PC. 

V. Pfm 42 M 
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to deoM smd a deccedudder is entitled to itcover intcaMst at tbe tate 
pKe8ai1>ed in the decree*. 

15. Ittstalmentr-When there is a present debt and an agreement to 
pay it in instabnents, a supulation that on non-payment d an mstalment 
the whole amount is to become payable does not constitute a penalty. An 
acederation of payments is not a penalty^ The illustrations to the section 
make it dear that in order tliat a stipulauon may amount to a penalty some 
further sum is to be paid by the person giving the undertaking, larger than 
the amount that was due irom him, independently of the agreement. The 
term ‘penalty’ cannot properly be applied where all that is agreed between 
the parties is that they shall revert to the situation existing immediately 
prior to the new agreement, even though that may involve liability on the 
part of one of them for a sum greater than that if he had carried out the 
agreement Thcrefoie, where a mortgagee agrees to accept a smaller sum 
than was due to him if paid before a certain date, but in case of delay the 
full amount payable under the mortgage deed would be realised, the latter 
stipulation is not a penalty*. The case in illustration (f) relates to a mere 
acceleration and not to the exaction of any extia amount by way of penalty* 
whereas in illustration (g) the bonower not only has the payment accelerated, 
but he is to pay upon it the intciest which was properly due only up<m 
the loan if it had run its full course^ A stipulation by which on default 
of payment of one instalment double the entire amount of the debt is to 
become at once payable is of the nature of a penalty because of the enhancing 
of the amount*, but not if only the debt due is to become payable*. Similarly, 
a stipulation that on failure to pay any instalment under a decree by the 
due date the judgment-debtor will be liable to pay up the whole of the 
decretal amount is not a penalty' A stipulation in a chtt fund that thtl 
whole of the future instalments would become due in default of payment 
of any one of them is not a penalty* Whete a bond is payable in instal- 
ments and some instalments irregulaily paid are accepted, on a fresh default 
the plaintiff is held entitled to sue for the recovery of the balance due upon 
the bond with interest provided therein*. Where a judgment-debtor maket 
default in the payment of an instalment as provided in a consent decree 
containing a forfeiture clause, but a payment is made after the due date and 

L Raghumnda v. GhuUxm, 46 A 571 

2 Wdlltngford v. Director of Mutual Society, 5 AC 685 

5 Sheo Prasad v. Sanaullah, 115 IC 639 ; Ramalinga v Meemkshisundaram, 85 IC 
261 ; see Re Neil, 16 Ch D 675 44 LT 525 ; Ktshen Prasad v Kunf Behtni, 

91 IC 790 ; Popular Bank v Cherann, 1947 A 136 

4 Vtnm V. Kakarla, 105 IC 789 distigmg Ramahnga v. Meentdt^dsundmam, 85 
IC 261. 

5 JosM V. Ktdi, 12 B 555. refing to Sterne v Beck, 1 DGI&S (595)} Pfoteetor 
Endowment Loan Co. v Grice, 5 QBD 592 

6 tatayya v. Gangat/ya, 53 MLI 562 ; Hotchand v. Premehend, 131 K 710 ; Jumdamn 
y Mathradas, 132 IC 580 a famir v. Ram, 32 IC 697 ; Sampttt v. Chmgo, 10 IC 238. 

7 Mohiuddin v. Kaskmiro, 55 A 334 FB. 

8 Ayyakamtu v, Dormswatm, 145 IC 1008; Ramalinga v. MatmaksfU, 47 MLf 833, 
838; bat see Subbkh v. SJunmugHam, 108 IC 319; wn also Purshotum t. Adm. 
^ bC 295 : bat see JkogWetua v. Amin, 65 IC 963. 

f V. ioEf, 5 Ail ▼. 17,11 


99i tmt <mmcp Aot 

^WBepted by dM» clteredtiollder, the judgment<4cbtar i« rdieved against f<Mr* 
£e{kun». Where a bond is payable in instalments without interest, but with 
a condition that if the instalments are not paid regularly interest will 
be cfaaiged, acceptance after the due date is sufficient evidence of the waiver, 
but the payment must be of the specific instalments in arrears. A mere 
payment on account generally will not suffice^. A claim to enforce a con- 
ation entitling a crolitor to recover the whole amount due under a bond by 
reascm of default in payment of one instalment is baried under Article 75 
after 6 years from the date of the payment of the last instalment**. Instal- 
ments pay|Lble under a decree become barred if no application for execution 
be made within 3 years from the date on which any one instalment falls due 
and is not paid”. A provision for the enhancement of the rate of interest 
from 12 p.c., to 75 pc. on default in its payment for 3 successive months 
has been regarded as not penal**. 

75. Party rightfully rescinding contract entitled to compens 
ideal. — person who rightfully rescinds a contract is entitled 
compensation for any damage which he has sustained through 
the non-fulfilment of the contract. 

niustratton 

A, a smger, contracts with B, the manager of a theatie, to sing at his theatre 
for two nights in every week during the next two months and B engages to pay 
her 100 rupees for each mght's performance On the sixth night, A wilfully absents 
herself &om the theatre, and B, in consequence, lescinds the contract B is entitled 
to chum compensation for the damage which he has sustained through the non- 
fulfilment of the contract 

The section. — When a contract is resanded under S. 39, the party res- 
dnding the contract must lestore any benefit that he may have received 
thereunder (S. 64) and may be called upon to make any compensation to 
the other party which justice may require (S. 38 Sp. Rf Act). Under this 
metion he is entitled to compensation for any damage he may have sustained 
through the non-fulfilment of the contract. The proper measure of com- 
pensation payable to a party on breach of a contract is to be determined 
under Ss. 74 and 75**. As to rescission in case of reciprocal promises, see 
Sst 53 and 54, and in case where time is of the essence of the contract, see S. 55. 



10 Ifmiyan v. RajinuA, 27 Boro LR 1453, but see Raghunath v. Naraym, 28 Bom 
LR 543 ; see also Subraya v Sombaya, 20 Bom LR 335 ; Deepehmd v. Ticamchand, 
AIR 1974 Cal 222. 
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U dtber party to a contract rightfully retdiMiU it, he is entitled undet 
the section to compensation for any damage which he has shstained throu|^ 
its non-fulfilment”. Where damages are claimed tinder this section the 
person who rescinds a contract must be entitled to compensation for the 
damage which he has actually sustained through the non-fulfilment the 
contract bdEore the court can award him damages for the breach of the 
contract". 


Ml Kumpmim V. <5s«si(. 49 IC 811. 
17 XttOm V. GwMfi. 39 IQ 992> 
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( SMons 76^223. Sale of Goods. ] Repeaiedt 
Act III of 1930, s. 65. 


Ghaj^ VII, comprising sections. 76-123, is repealed by the Sale of Goods 
Act (III of 1930), section 65. 
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Of Indemnity and Ouarantbe 

124. *^oiitnict of indomiiity” deftiiei."^A contract by wiM 
one party promises to save the other from loss caused to him by 
the conduct of the promisor himself, or by the conduct of any 
other person, is called a "contract of indemnity.” 


Illustration 

A contracts to indemt^fsr B against the consequences of any proceedings tiriUeb 
C may take against B in respect of a certain sum of 200 rupees. This is a oonlxMit 
of indemnity. 

1. Contract of indemnity.— In English law the right of indemnity extanda 
to the case of perfectly independent parties between whom there is no spedtd 
relation arising out of contract. As has been observed in Toplis v. CrenA 
"when an act has been done by the plaintiff under the express directions 
of the defendant which occasions injury to the rights of third peirsons. yet 
if such an act is not appaiently illegal in itself, but is done honestly and 
bona fide in compliance with the defendant’s dircctitms, he shall be bound 
to indemnify the plaintiff against the consequences thereof." The ptinctpal 
also applies to the case "when a person is requested to exercise a statutory 
duty for the bcnefii of the pet son making the request." In such a case 
“there is implied by law a contract by the peison making the request to 
keep indemnified the person having the duty against any liability whi<^ 
may result from such exercise of the supposed duty"*. A contract to pay a 
debt* or discharge an existing encumbrance is a contract of indemnity*. 
A suit for breach of such a contract is governed by Art. 8)'. A bond 
containing these words, “If tlie afoiesaid person fails to pay the amount there' 
of, £ wUl pay it in accordance with the bond", has been held to be a contract 
of indenmit^. In Birkmyr v. DamelV the distinction between a ccmtract 
(ff guarantee and that of indemnity has been thus put ; “If two come to 
a shop and one buys and the other, to gain bis aedit, promises the sdlqr 
“If he does not pay you, I will", this is a collateral undertaking (contriet 

1 5 Bing N. C. 63«, dted in DugdOe v. Lowering, LR 10 CP 196. 200 : (1874401 
AU ER Rep 545, in Shelfwld Corpn. v. Barclay, 1905 AC 392. 401, 399 : (190447) 
All ER Rep 747 ; Kuppan v. Bama, 1946 M 472. 

2 Shgfim Corpn. v. Barclay, 1909 AC 392, 401, 399 : (1904.07) AU ER Rep 747, 

3 Kumar v. Hobo, 26 C 241. 

4 lUmgwMtA y. Pochusao, 156 IC 94. 

5 fyUyarnuud v. Kolandaotilo, 38 IC 188. 

6 Nandld v. Surafnudt 138 Ki 879. 

7 t Sm. IC. 
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al guarantee) and void (uneiifovceable) frithout writing the ttatiita df 
frauds. But if he says, “Let him have the goods, I will be your paymaster,"' 
or “1 will see you paid,” this is an undertaking as for himsdf, and he sludl 
be intended to be the very buyer and the other to act as but his servant." 
A ccmtract trf indemnity is assignable and is not a merely personal covenant^. 
Hie giving up and postponement of a nght b) a party implies a fwomisc 
to indemnify him against any resulting loss*. The section does not deal 
with those dasses of cases where the indemnity arises from loss caused by 
events or accidents not depending upon the condua of the indemnifiei^*. 

2. Contract of indemnity and of guarantee . — A promise to be liable for 
a debt conditionally on the prindpal debtor making default is a guarantee. 
On the other hand, a promise to become liable for a debt whenever the 
pdrson for whom the promise is made should become liable is a contract of 
indemnity. “There is a plain distinction between a promise to pay the etjeditor 
if the prindpal debtor makes default in payment, and a promise tolkeep 
a person who has entered, or is about to enter into a contract of liability, 
indemnified against that liability independently of the question whetqer a 
third person makes default or not””. As has been said in Harburg Co. 
V. Martin'*, “a promise of guarantee is a promise made to the persoi^ to 
whom another is already or is to become answerable.” A contract of indem* 
nity has no reference to the debt of another, but creates a new liability 
which is undertaken by the promisor. Contracts of guarantee, therefore, 
unlike contracts of indemnity, require the concurrence of three persons, 
namely, the principal debtor, the creditor and the surety. S. 126 refers to 
a contract of guarantee and speaks of three persons with reference to the 
contract”. Where there arc only two parties to a document, the contract 

one of indemnity”. As to the distinction between a contract of indemnity 
and a contract of guarantee, see Punjab National Bank v. B. C. Mills'*. 

3. Right to indemnity of i^ents, etc. — As to the liability of the principal 
to indemnify the agent, see secs. 222, 223, 224. As to indemnity by a trustee, 
see Hardoon v. Belilios'*. 

125. Rights of indemnity-holder when sued. — The promisee 
In a contract of indemnity, acting within the scope of his authority, 
is entitled to recover from the promisor— 

(1) all damages which he may be compelled to pay in 

8 British Insurance St Co. v. Rawson, (191S) 2 Ch 476. 

9 Ra ChappeU, 16 QBD 305 : 55 tj QB 721. 

10 Gtdan V. Moreshuxo', 44 Bom LR 703. 

ti Guild y. Conrad, (1S94) 2 QB 885, 895 : 63 kl QB 721 : 71 LT 140 : 42 WR 642 : 
10 TLR 549. 

,12 a902) 1 KB 77S, 78A 
tS JIMmiemwt v. Bankuts Co., 49 M 136. 

14 Comndttea v, Ownydbar, 1»49 If 48 ; l(«# V. 192 RJ J75* 

19 A 1970 SC 1972. 

16 AC U8, 
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muy $11^ in inject of miy matter to which the proatise to incMl^ 
ttiiy i^>p)ie$ ; 

^2) all costs which he may be compelled to pay in any muih 
suit if, in bringing or defending it, he did not contravene the 
ordere of the promisor, and acted as it would have been prodent 
for him to act in the absence of any contract of indeowity, or 
if the promisor authorised him to bring or defend the suit ; 

(3) all sums which he may have paid under the terms of any 
compromise of any such suit, if the compromise was not contrary 
to the orders of the promisor, and was one which it would have 
been prudent for the promisee to make in the absence of any 
contract of indemnity, or if the promisor authorized him to com- 
promise the suit. 

1. The sectioii.— The section is not exhaustive. It does not set out 
all the reliefs which an indemnity-holder who has been used may get. It 
leaves untouched ceitain equitable reliefs which he may get”. 

2. Sub-section (1).— -Although the ordinary rule of law is that a judg- 
ment m rent is conclusive, but a judgment tnter partes is conclusive only 
between the parties and the persons claiming under them, yet a judgment 
upon a contract of indemnity is condusive’*. Where there is a contract Of 
indemnity, if a decree has been passed against the person entitled to indetimSty* 
the correctness of that decree cannot be impeached by the person booaid. 
to indemnify. Courts have held that a contract of indemnity is sufficioli|b^ 
broken when the court has found in a suit honestly defended by the pailey 
entitled to indemnity that there has been a violation of duty by the indaa- 
nifier which has entided a third party to the damages for which the indemnity 
has been given”. 

3. Sub-section (2). — A surety who is called upon to disdiaige the debt 
or duty owing from the principal may well be justified in defending an 
action at the pr'ncipal’s expense. Therefore, in case of contracts of indemnity 
costs reasonably incurred in resisting or reducing or ascertaining tiie daim 
may be recovered”; the costs of an appeal however have been disallowed^ 
But the party indemnified cannot recover costs when he has not acted as 
a prudent man in defending the action against him, or has not been autiuMrised 
by the indemnifier to defend the sui^, or where the costs incurred baVe 

17 FrotvXUi V. Gopee, 1946 C 159 ; Ge^m v. Mor«cftt00r, 44 Bora IR 703. 

18 PflfSer V. Lewis, tR 8 Ch 1035, 1059; Am v. Rato. 1944 M 457. 

19 Namppa V Vriamcheh 37 M 270. fold in Ramdhan v. Pmwhettm, 88 IC 699, 
703 ; fUmammi v. KaU, 43 1C 124 ; see M«f«aMile hmstmem Co, v. JUmt tUtte 
Trust, n894) I ^ 578 ) Opmn Umui A Sons p, Gopti, 56 C 362. 

20 Pepin ▼. ChunAm', S C 811« see ases reM. to. ; v. Sohtmm, VMA M 211. 

1 Mimil V. Heim T, d ft Go^ <1904^ 2 KB H2. 

I QoptH V. Id«i si wt 10 A HA 



|)M|< unmxanabfai in mum^. Under a oonttniet <rf Itodemnity 
ittfennificd ia entitled to recover irom the indemnider ooata H between 
aqlicttor and dient^. But in an English case*, he has been hdld entitled 
10 oostt incomd between himsdf and his own attorney, if he acted prudently 
in bringing or defending the action. Where the father as die guardian Of 
his minor apn adla any immovable property of the minor to P and mcecutea 
an indemnity bmid in favour of P and P is put in possession, P is not 
indemidfied if the sale is set aside at the instance of the son so long as 
F remains in possession ; he is, however, entitled to recover from the father 
ifan expenses incurred m protectmg his possession. For instance if P in 
order to protect himself repurchases the property put up for sale in execution 
of a money decree obtained by a creditor of the son and also incurs expenses 
in defending the suit he can recover the amoimt paid as price and the 
expenses incurred in defending the creditoi's suit from the father on the 
bissis of the indemnity bond*. i 

4. Snb*section (3)* — ^“The law with reference to express contracts \ of 
indemnity is that if a person has agreed to indemnify another againstla 
fHuticular claim or a particular demand and an action is brought on that 
demand, he may g^ve notice to the person who has agreed to indemni^ 
him to come in and defend the action and if he does not come in or refuses, 
he may then compromise at once on the best terms he can, then bring an 
action on the contract oi indemnity^ 

5. Right to recover indemnity. — ^It is not necessary that the person 
hldeinnifying should have been compelled to make the payment. It is 
sufficient that a decree has been passed for such payment*. In Osman Jamal 
if Sons V. GopaP, the plaintifi company before having actually made any 
{Mtyment to the vendor in respect of its liability to him was held entitled 
to recover from the indemnifier under the contract of indemnity "Indemnity 
is not necessarily given by repayment after payment. Indemnity requires 
that the party to be indemnified shall never be called upon to pay." But 
the contrary view has also been maintained, namely, the indemnifier cannot 
be called on to make his promise until the indemnified has incurred actual 
loss by payment or transfer of property. The cause of action arises when 
ttm money is actually recovered from the indemnified. The payment which 
gives the surety the right of action against the principal debtor must be a 
payment of money or money’s worth and not a mere liability to pay", AH 


3 WaOetr v Hatton, 11 Lf Bx 361, 365. 

4 Vardkafam^avifa ▼. Varitpnaada, 43 M 892. 

5 Honmd V. Lootgrooe, LR 6 Ex 43 : 40 LJ Ex 13 : 23 LT 396. 

6 Pimuuwami v. Muthukriskna, AIR 1967 SC 359. 

7 Ptaker v. JLeiris, IR 8 Ch 1035, 1059 ; AUa v. Palo, 1944 M 457. 

I CMranH UA v. Nandm, 41 A 395, see discussion ia Ksaotad v. Ancnffie. 31 MLI 
356# ChatAhhal v, NaSha, 1944 P 185 
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V. Gumk, (1893) 2 CSi 514. 528 ; (189m) AH ER R«p 740; 

' ” Fmpdb V. Gapaa, 1946 C 159. 

*C 94; man v. Chaniu. 150 1C 8M; J*|iW v, 
26 M 322, told ift Mwwtswdmy v, Rortor# H B 511, mafet Bern 
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4 w Bi p» iiduch he h ocMiifieUftble to pay. The aiwount whkh oat be 
i«c;oveebl tuwier the section is the amouat whkb has been paid, sthetiaer 
under computekm of an adjudkatitm or under the terms of a primer ooelir 
peotnise of the suit. Hie measure of damages is the extent to whkh the 
surety has been damnified, and not the benefit derived by the persons for 
whom he stood surety. The section makes a distinction between a contested 
suit in whidi the promisee has been compelled to pay damages and coats by 
order of the court and a suit which u properly compromised and in pursuance 
of which compronuse money has been paid'^. The assignor of a lease has 
a r^t to an indemnity from the assignee m respect oi the rent payable 
to the landlord. He will be entitled not merely to recover the rent from 
the assignee if he himseU; has actually paid it to the landlord, but will also 
be entitled to an “anticipatory remedy”, ue., to protect himsdlf against the 
consequences of being called upon by the landhcdder to pay. Unless the 
assignor has actually paid the rent, he will not be entitled to sue for payment 
of the money to himselP. A suit will not lie on a contract of indenonity 
when the original agreement is illegal (such as a champertous agreement 
is under the Lnj^ish law^’. Where a sum of money is left with the buyer 
to be paid to the mortgagee, on default by the buyer in the payment of the 
amount, the vendor is entitled to have it refunded to him and it can, there* 
fore, be looked upon as a debt due to the vendor**. The transaction may 
assume one of three forms : (t) the amount left in the hands of the vendee 
may be a part of the purchase money remaining unpaid in which case it 
IS obviously money belonging to the vendoi and is due to be paid to the 
vendor ; (it) or, it may amount to a covoiant with an undertaking to rdiev^ 
the vendor from his existing liability, in which case a suit on the covenant 
will lie; (tu) or, it may be a mere promise to peiform an act for a ctm* 
sideration, or a contract of indemnity, in which case a suit for damages 
incurred on the breach of the contract will lie under this section, but it 
miuu be proved that the loss has been sustained”. As has been observed by 
the Privy Council ; "If the purchaser covenants with the vendor to pty 
the encumbrances, it is still nothing more than a contract of indemnity. 
If the encumbrances turn out to be invalid, the vendor has nothing to 
complain of””. The cause of action for breach of such a covenant kriilei 
when the plaintiff vendor is actually damnified by the sale of the property 
by the mortgagee”. 

11 Amor V. GuUm, 50 IC 611, a smt by a surety ts said to be premture ndten the 
surety has made no payment, but see above case ; Alia v. Adis, 1944 M 457. 

12 Bc^opda V Venkata, 157 IC 1005. 

13 HateUtm v. Hoskm, (1933) 1 K3 822 • 11933) AU lUp 1. 

14 JMtadw V. Bahadar, 152 IC 645, Raghunatka v. SadtfBopa, 13 1C 353, MAi m 
Dmrika v. Priya, 36 1C 792 ; Humah v. On, 155 1C 550. 

15 NStom v. Bownt, 149 IC 781 PC ; TVbk v Stout, 1938 Alt SOp; hut aae IMbtar 

V. Guni, 17 Pat 338 : Mehdat v. Balmt, 1939 P 194 ; y, Mja k Hmi j itA l, 

IP9 A 289, 

bwatoMtosa v, Pbtoh, 31 A 383 pc. 

17 V, IkM, 17 Pat 711, 
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6. Rights of the indemnifia’^ — “It is a well-known principle of law 
that where one person has agreed to indemnify another, he will, on making 
good the indemnity, be entitled to succeed to all the ways and means by 
which the person indemnified might have protected himself against or 
reimbursed himself for the loss”“. The Act in S. 141 applies this principle 
to the contract of suretyship, but Ss. 124 and 125, which deal with the 
contract of indemnity, are silent on this point. Only the rights of the 
{MTOmisees are stated ; those of the promisors are not mentioned. They are an 
essential part of the law of indemnity and clearly based on natural equity 
and are thus of general application. The Act does not impair those rights”. 
A contract of insurance is a contract of indemnity”. It follows that if 
the assured saves anything upon the loss the salvage must go to the under- 
writer, otherwise the assured would be more than indemnified^ A payment 
honestly made by insurers, in consequence of a policy granted by thenji in 
satisfaction of a claim by the insured, is a claim made under the policy, 
which entitles the insurers to the remedies available to the insured*. The 
assured by any contract with a third party cannot deprive the insurers' of 
this right*. 

7. Limitation. — ^The cause of action arises when the damage is suflfered. 
Any suit brought before the actual loss has accrued will be dismissed as 
premature. See Art. 83, Limitation Act, 1908‘. 

126. “Contract of guarantee,” “surety,” “principal debtor,” 
and “creditor.” — A “contract of guarantee” is a contract to per- 
form the promise, or discharge the liability, of a third person in 
case of his default. The person who gives the guarantee is called 
the “surety” ; the person in respect of whose default the guarantee 
is given is called the “principal debtor,” and the person to whom 
the guarantee is given is called the “creditor.” A guarantee may 
be either oral or written. 

1. The section. — A contract of guarantee implies the existence of the 
liability, actual or prospective, of a third party. Such a contract is therefore 
a collateral undertaking given by way of additional security to the creditor 
by the surety at the request of the third party. If the third party be not 
primarily liable the contract is not one of guarantee. The guarantee may 

18 Sinwm v. Thomson, 3 AC 279, 284; see King v. Victoria Insurance Co,, 1896 
AC 250. 

19 NMumma Jasvatsingji v. Secretary of State, 14 B 299, 303. 

20 Darrett v. Titbits, 5 QBD 560 ; see Pertamanna v. Banians & Co., 49 M 156. 

1 Dane ▼. Mortgage Insurance Corpn., (1894) TQB 54, 61 ; Castellain v. Preston. 11 
QB0 380 : (1881-85) AU ER Rep 493. 

2 Victoria Insurance Co., 1896 AC 250 ; cf. Ss. 140, 141. 

3 Phoenix Assurance Co. v. Spooner, (1905) 2 KB 753, the portion of an 
is similar to diat of a surety. 

4 SfAm T. Chandu, 159 IC 853; Shankar v. Laxn^, 1940 B 161. 
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be a fidelity guarantee i.e., an agreement guaranteeing the employer against 
the misconduct of the employee or a guarantee to answer for the debt or 
default of another. 

Where a transaction between the same parties is contained in more 
than one document, they must be read and interpreted together and they 
have the same legal effect for all purposes as if they are one document*. 

2. Contract of guarantee. — ^If a debtor transfers his property to a trustee 
and direct him to pay off his debts, but the trustee does not undertake any 
personal liability to the creditors, the relationship of principal and surety 
is not constituted between the trustee and the debtor*. Where a proceeding 
in execution of a decree was compromised by the judgment debtor giving 
security and the contract of suretyship provided that the judgment debtor 
should be liable personally to perform the decree, if he failed to fulfil his 
obligation the decreeholder would be able to realise the money from the 
surety, the contract amounted to a contract of guarantee and under S. 145 
execution could be levied against the surety. It is not necessary that the 
contract should be in the form of a security bond or in writing or in 
favour of courts A money bond conditioned for the performance of the 
contract by the contractors is a contract of guarantee*. Under a contract 
of guarantee for such goods as the principal debtor may require and the 
creditor may supply, the guarantee operates if die goods are supplied, and if 
the goods are not supplied the guarantee is not binding. There is no 
binding agreement therefore to supply goods*. A enters into a contract with 
B, G without any connection with B undertakes to indemnify A against any 
loss on that contract for a consideration moving from A. Loss occurs by 
B breaking the contract and C is obliged to make good that loss under his 
agreement with A. This is contract of indemnity. The question has been 
raised, can C, in such a case, sue B for damages in his own name 7 The Act 
diaws a distinction between contracts of indemnity and contracts of surety- 
ship. Reading Ss. 126 and 145 together it appears that there can be no 
contract of guarantee, as distinguished from a contract of indemnity, unless 
there is privity between the principal debtor and the surety. No difference 
was intended to be made in the Act between the Indian and the English 
law on the subject, there is no reason to depart from the English law as 
to the necessity of a request actual or constructive, from the principal debtor 
to the surety in order that there may be an effective contract of suretydiip 
[see S. 127 illustration (c)]. So far as a contract of indemnity is concerned, 
by which a person agrees to indemnify another against loss caused by the 
conduct of a third person, and which does not require the consent of, or 
privity with, the third person the person who indemnifies can, on payment or 
discharge of the obligation, sue, but the suit in the absence of any assign- 
ment can only be in the name of the promisee. There is no subrogation 

5 Ckattanatha v. Central Bank of India, AIR 1965 SC 1856. 

6 Arunachellam v. Subrantantan, 30 M 235. 

7 Jenpna Bewa v. Basin, 53 C 515, fold in Karuppan v. Nagoppa, 57 M 688 
« trade I. Corpn. ▼. W. H. A D, Co., 1937 AC 1 : (1936)1 AH ER 454. 

9 Westhead v. Sproson, 30 LI Tgs 265 : 158 ER 301 : 6 728 ; 4 LT 4M : 

9 WR 695. 
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in law as in the case oi a surety who undertakes the obligation at Uw 
request of the promisor. Therefore, in case of a mere indemnity a direct 
right of action on the original contract is not given to the person who 
indemnifies against the person whose conduct has caused loss. So far as 
the Indian law is concerned there is nothing which gives any higher rights 
to a person under a contract of indemnity as distinguished from a contract 
of guarantee^". The contract of guarantee is confined to cases where the 
guarantor agrees with the creditor to discharge the liability of a third person 
in case of his default. Cases where on the face nf the contract two persons 
are both jointly and severally liable do not fall within the definition. In 
other words, the contract of guarantee as defined in the section is confined 
to cases of suretyship strictly so called”. When a person signs on the back 
of a negotiable instrument, oral evidence is admissible to prove that he 
signed as a guarantor^. The conditions required for a contract of suretyship 
are ; (») there must be a creditor, (ii) a principal debtor, (Hi) a guarantdi|: or 
surety who makes himself liable for the liability of the principal debtor. 
The relationship may be established by an agreement between the principal 
debtor and the surety to which the creditor is a party as contemplated by 
the section. It may also be established by an agreement to which the tTcdiCor 
is not a party, when there is a collateral contract between the surety and 
the principal debtor that one of them shall be liable on the default of the 
other (.see S. 132). But when the contract between the surety and the 

creditor is not a collateral undertaking but creates an original liabilty as 
between those parties, then the contract is not one of surety but one of 
indemnity under S. 124. In a sense every contract of indemnity is a con- 
tract of guarantee^*. For a contract of suretyship there should be the 

concurrence of the principal debtor, the creditor and the surety, but this 

docs not mean that there must be evidence showing that the surety under- 
took his obligation at the express request of the principal debtor. An 

implied request will be quite sufficient^. Wliere a person writes to a 
creditor that he will be responsible for the payment of the debt due to the 
creditor from another person, the writer stands in the position of a principal 
debtor and not of a surety^. A contract of guarantee as defined in the 
section presupposes the existence of a principal debtor. A custom whereby 
brokers collect money from purchasers and pay the same to the vendors 
is a custom of convenience and can in no sense make the broker a surety". 
A contract of service providing that future increase in salary would be 
proportioned to the increase of business in not a contract of guarantee^’’. 


10 Periamanna v. Banians & Co., 49 M 156 (see as to the nature of contract of 
insurance); Jagannath v. Chandra, 165 IC 370. 

11 Vuravan v. Official Assignee, Madras, 55 M 949. 

12 Thdkursey v. Kishendas, 76 IC 282. 

13 Mahabir v. Siri, 46 IC 27 ; see Harburg Co. v. Martin, (1902) 1 KB 778 : 86 

LT 505 : 18 TLR 428. 

14 Japmmth v. Chandra, 165 IC 370. 

15 Liquidatar v. DeW, 1937 P 410. 

16 Muthanundd v. Bataji, 148 1C 585. 

17 Prm V. P.LAssce, 1939 L 509. 
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A stranger offing a dieque in satisfaction of the claim of a decreebcdder 
who has attached the judgment debtor’s property is not a surety for the 
judgment debtor. The stranger cannot take advantage of S. 134. Tlie 
consideration for the payment by the stranger consists in the decreeholder not 
insisting on attachment'^ 

It has been stated that contracts of guarantee may be of three kinds ; 
(t) Those in which there is an agreement to constitute, for a particular 
purpose, the relation of principal and surety, to which agreement the creditor 
thereby secured is a party ; (ii) those in which there is a similar agreement 
between the principal and surety only, to which the creditor is a stranger 
(see S. 132) ; and (Hi) those in which, without any such contract of suretyship, 
there is a primary and a secondary liability of two persons for one and 
the same debt, the debt being as between the two, that of one of those persons 
only and not equally of both ; in such a case equity is in favour of the 
suretydebtor'®. 

A contract of guarantee may be created either by parol or by a written 
instrument. A contract of guarantee may be tacit or implied and may be 
interred from the course of conduct of the parties concerned. If it be in 

writing the surety is bound according to the proper meaning and effect of 

the written engagement that he has entered into®’. Such a contract is to 
be proved strictly’. Where a surety undertakes to pay a higher rate of 

interest in consideration of the creditor giving time to the principal debtor, 
the promise is made by the surety not in his position of surety, because 
the principal debtor is no party to the agreement (see S. 126), but the 

surety is personally liable for the amount". When on a promissory note 
signed by the principal debtor tlie second defendant signs an endorsement, 
“Repayment guaranteed by me’’, this is a contract of guarantee by the 
second defendant'. A debt incurred by the father as surety for the repay- 
ment of a loan is recoverable on his death from his assets in the hands 
of his son under the general principles of Hindu law*, but the son is not 
bound to pay debts incurred by the father by being surety lor the appearance 
or for the honesty of another'. A Hindu son or grandson governed by 
the Mitakshara law is liable for the debt of his father or grandfather due 
on account of a contract of suretyship for the payment of money which 
comes within the meaning of vyavarika. which has been translated as lawful, 
useful or customary, unless the debt is either illegal or immoral*. TTie 
test of fitness of a surety is not laid down in this Act or in any other Act, 

18 Karan v. Anant, 1941 Pesh 6. 

19 Duncan Fox & Co. v. N.& S. W. Bank, 6 AC 1, 11, 12, see cases refd. to. 

20 Mathura v. Secretary of State, 28 ALJ 1217 ; Nandlal v. Kishinchand, 168 IC 222. 

1 Janki v. Dhokar, 156 IC 200. 

2 Baijnath v. Misri Lai, 28 ALJ 1181. 

3 Brajendra v. Hindusthan Insurance Society, 44 C 978. 

4 Sitaramayya v. Venkataramanna, 11 M 373. 

5 Tukaram v. Cangaram, 23 B 454 ; Cobind v. Hayagriba, 138 1C 414, see as to the 
four classes of surety debts refd. to by Vrihaspad. 

6 BaHirishm v. Sham, 56 IC 962, 
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t&e aoatter com^ up for discussion more frequently in criminal cases. The 
■ test is whether the surety is a person of sufficient substance to warrant his 
being accepted^ and also whether he will be able to exercise conund ovor 
the accused. A surety in the eye of the law is a favoured debtor. In a 
surety bond the operative part of the guarantee is liable to be controlled 
by the recitals, where the latter are plainly inconsistent with the former, but 
not otherwise*. A surety is a favoured creditor. He can insist on a rigid 
adherence to the terms of his obligations by the creditor. Though his 
contract is not like that of an insurer uberrimae fidae, it is one strictissimi 
juris*. Surety bonds have to be strictly construed. Where a surety bond 
agrees to pay the amount withdrawn by the decreeholder if the defendants 
. succeed in the appeal, the surety is not liable if only one of the defendants 
pcceeds in the appeal^*. 

Under the law the guarantor cannot be made liable for more tb|an 
he has undertaken. It is often said that a surety is a favoured debtor. 
See, for example Prolapsing Moholalbhai v. Keshavlal Harilal Setalvad}'^ and 
Mf, S. Anirudhan v. Thomco’s Bank Lld.^ To this there are some excep- 
tions. In case of ambiguity when all other rules of construction fail, the 
courts interpret the gfuarantee contra preferentem, that is, against the 
guarantor or use the recitals to control the meaning of the operative part 
where that is possible. But whatever the mode employed, the cardinal 
rule is that the guarantor must not be made liable beyond the terms of 
his engagement”. 

3. Liability. — ^The word “liability” in the section means an existing 
liability, one which is enforceable in law, and if that liability does not exist 
there cannot be a contract of guarantee. Therefore, there is no valid contract 
of guarantee which is given in respect of a debt which has become barred”. 
As has been observed, “The law of contract gives you, as a foundation, 
that a person was taken to be liable, and that the suretyship was a surety- 
ship in respect of that liability. Take away the foundation of the principal 
contract, the contract of suretyship would fail”” 

127. Consideration for guarantee.—Anything done, or any 
promise made, for the benefit of the principal debtor may be a 
sufiScient consideration to the surety for giving the guarantee. 

, 7 Adam v. Emperor, 35 C 400. 

8 Bir v. Jadab, 40 CWN 245. 

9 Motm V. Akar, 1939 B 309. 

10 Cfetgantf V. MdUm, 1939 M 932. 

U AIR 1935 PC 21, 24. 

12 AIR 1963 SC 746, 752. 

13- of Maharashtra v. M.N.Kaul, AIR 1967 SC 1634, 1636. 

14 V. SMoappa, 42 B 444. 

15 MotadfMpkm v. Lakemm, LR 7 QB 196, 2W. 
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nJustrations 

(o) B requests A to sell and deliver to him goods on credit. A agrees to do ‘ 
so, provided C will guarantee the parent of the price of the goods. C pronuses to 
guarantee the payment in consideration of A’s promise to deliver the goods. This 
is a sufficient consideration for C’s promise. 

(b) A sells and delivers goods to B. C afterwards requests A to forbear to 
sue B for the debt for a year and promises that if he does so, C will pay for them 
in default of payment by B. A agrees to forbear as requested. This is a sufficient 
consideration for C’s promise. 

(c) A sells and delivers goods to B. C afterwards, without consideration, agrees 
to pay for them in default of B. The agreeemnt is void. 

1. Consideration for guarantee.— A contract of guarantee, like any 
other contract, requires consideration in the sense of the term as defined 
in S. 2 (d). It may consist in the fact of tire creditor having done an act 
as set out in illust. (a) or in forbearing to do something as stated in iUust 
(h). Forbearing to execute a decree against a debtor is a good consideration 
for a contract of guarantee’*. Thus it has been observed, “X take it to 

be undoubted law that the mere fact of forbearance would not be a 

consideration for a person becoming a surety for a debt. It is quite clear, 

on the other hand, that a binding promise to forbear would be a good 

consideration for a guarantee””. In illustration (c) the agreement is void 
because there is no consideration, the promise of the surety is gratuitous. 
One may look at the suixounding circumstances in order to determine the 
intention of the parties to a contract of guarantee”. One may intervene to 
guarantee a debt which has been incurred by a friend, but it cannot be 
inferred from this fact that one has originally guaranteed the performance 
by him of the contract which has, in fact, given rise to the debt. Such a 
contract of guarantee may even be invalid as in illust. (c)”. But a security 
bond executed for payment by the buyer of the sum of money, retained 
by him out of the purchase money, to a creditor of the seller is lor good 
consideration’’*. A contract of suretyship, though distinct from the main 
contract, would fail if the main contract were to fail, e.g., for want of 
consideration’. 

There jaust be good consideration for a contract of guaranteed The 
consideration for a contract of suretyship is the money lent to the principal 
debtor on the faith of the guarantee*. Where a .surety definitely asks the 
creditor to advance money to the debtor, the performance of the condition 
would in itself amount to an acceptance of the proposal and the contract 
of guarantee is completed by the advance being made to the debtor*. Any- 

16 Narain v. Mata, 1887 AWN 52. 

17 Cre(B‘s v. Hunter, LR 19 QB 341, Oted in iagfidindra v. Chandra, 31 C 242, 24S. 

18 Montefiore v. Uoyd, 33 LJCP 4. 

19 Janki v. Dhokar, 156 IC 200. 

20 Ahmad v. Bmhan, 148 1C 639. 

1 Bhumbko v. D,L., 1940 S 199* 

2 Barren v. Tnmell, 4 Taunt 117, 

i ChokaUatta y* Dandayuthapani, 113 IC 337. 

4; RanSiarmt V. RdgBBtr, U3 1C 780. 
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tiling done or any promise made for the benefit of >the principal may be 
a anffident consideration to a surety lor giving a guarantee^. The wtard 
. ‘done* shows that past benefit to the principal debtor may be good ccm> 
sideration for a bond of guarantee. It is not necessary that the jaromise 
or the thing done should be at the desire of the promisor*. Forbearance 
may constitute a good consideration for a contract of guarantee. A request 
for forbearance by the guarantor, followed by actual forbearance by the 
creditor, binds the guarantor’. If the debt contracted be illegal the 
contract of guarantee is void*. But where an agreement was ultra vires, 
therefore unenforceable against a company, a guarantee given in respect of 
the agreement was held binding*. A surety who guarantees the performance 
of an agreement without consideration is not bound by his guarantee, though 
the principal debtor may be bound. Therefore, where there is not any- 
thing done or suffered or any promise made for the benefit of the princ|ipal 
debtor there is no consideration for any contract of guarantee’**. V^ue 
received by the principal debtor is sufficient consideration to bind the surety, 
S. 128 makes his liability co-extensive with that of the principal debtojr”. 
It is not necessary therefore that consideration .should be received by t^e 
surety®. But a contract of guarantee without any consideration whatever 
c^not be enforced®. The rule of law is firmly established that total failure 
of the consideration for the surety’s promi.se of guarantee has the effect of 
discharging him®. 

The mere fact that a person recommends certain advances to be made 
to another and they are made accordingly is not sufficient consideration in 
law for a subsequent promise by him guaranteeing their payment®. Because 
the father is willing to help his son, or on an occasion pays a certain sum 
to the creditors, it cannot be inferred that he is prepared to be a guarantor*'. 
Where a surety gave a guarantee for payment of the judgment debt in 
cemsideration of 'the judgment creditors consenting to postpone the sale 
under the execution, but the sale could not be stopped by them, the con- 
sideration having failed, the guarantee was at end®. The consideration for 
a surety bond executed on behalf of the certificate debtor at the instance 
of the certificate officer is not illegal®. Where a debtor borrowed money 

i Kali V. Abdul. 23 CWN 545 PC. 

6 Ghtdtttn v. Faiyaz, 1940 O 346. 

7 Wynne v. Hughes, 21 WR 628 ; Crears v. Hunter, 19 QBD 341, cited in Jagadindra 
V. Chandra, 31 C 242, 248: Andilaxamana v. Raghurami, AIR 1970 AP 158. 

8 Swan v. Bank of Scotland, 10 BU 638 : 6 ER 231 HL. 

9 Garrard v. James, (1925) 1 Ch 616 ; Yorkshire Ry. Wagon Co. v. Maclure, 19 Ch 
D 478. 

10 Pastonji v. Bai Meherbai, 30 Bom LR 1407, 1420. 

11' Somedinga v. Pachai, 38 M 680. 

12 Pestonji v. Bai Meherbai, 30 Bom LR 1407, 1420. 

13 Ram v. Saheb Jan, 33 IC 732. 

4:4'; Cktrdds v. Gurtmditta, 119 IC 485. 

"0y .[l^hukmippa v. Kathappudayan, 27 MLJ 249. 
v, K^tra, 59 CL} 511. 

17 Cooper v. /ori, 1 BF &t J 240 ; see Het Ram v, Oebi Prasad, 1881 AWN 2. 

%t Dot. Board V. Owndm, 1S>37 C 025. ‘ r 
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aod pLVt > txmd aiuoaliig a surety thereUi, die surety, himev^, iisas Dto pittty 
ca die instrument but entered into a separate engagement subte<|aen%, 
held the creditw did not do or promise to do anything for the benefit idf 
the principal debtor. Hie surety acted not for the benefit of the principal 
debtor but as surety for the benefit of the lender. The subsequoit surety^ip 
agreement, therefore, was without consideration f.e., a nudum pactum‘s. 

128. Surety’s liability.— The liability of the surety is co- 
extensive with that of the principal debtor, unless it is otherwise 
provided by the contract. 

Illustration 

A guarantees to B the payment of a bill of exchange by C, the acceptor.' The 
bill is dishonoured by C. A is liable not only for the amount of the bill but also 
for any interest and charges which may have become due on it. 

1. The section. — ^The section is a mere re-enactment of the English 
common law“. The section states the quantum of a surety’s obligation wheU' 
the terms of the contract do not limit it as they often do. It does not rdfer 
to the nature of the obligation of the principsil^ While by the section the 
liability of the surety is co-extensive with that of the principal debtor, it only 
extends to the liability on the contract guaranteed and not on something 
ditterent®. When fresh surety is taken, his liability commences from the 
date of his surety bond’. The section has no application to the case of a 
surety executing a bond for the attendance of an accused person*. S. 145. 
C. P. C., must be read along with this section’. 

2. Extent of surety’s liability. — ^The liability of the surety is co-extensive 
with that of the principal debtor except in so far as the contract may other- 
wise provide. It does not, however, follow that a surety can never be liable 
when the principal debtor cannot be held liable. The creditor can fall batk 
on the contract of indemnity and enforce the liability of the surety if 
the contract entered into by the principal debtor is found to be, for any reason, 
void or voidable®. The liability of the surety is not deferred until the credi- 
tor exhausts his remedies against the principal debtor. In the absence erf 
some special equity the surety has no right to restrain an action against him 
on the groimd that the principal debtor is solvent or that the creditor may have 
relief against the principal debtor in some other proceedings. Likewise 


19 Nttnak Ram v. Mehin, I A 487. 

20 Hajarimal v. Krishnaran), 5 B 647, 650. 

1 Sohan Lai v. Puran Singh, 35 IC 537 ; see Brajendra v. Hindusthan Co-operaHee 


Society, 44 C 978. 

2 Pratapsingh v. Keshavlal, 59 B 180 PC 

3 Sonepat Co-operative Society v. Kapuri, 16 L 583. 

4 Abdul V. Emperor, 1933 S 320. 

5 Cokul V. Lakshmi, 1933 N 287. 

$ Oarmi v. Sayat, 52 IC 88 ; Bharat N. Bank v. Tludoar, 16 li 757. See S. 427 n. L; 
s^Ganwd^y. James, 1925 Ch 616; dted ante; Sublm v, ifll* 

’'/JiutJtteJa' r. L I6f ' ,.‘v i"' 
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vribere the creditor has obtained a decree against the surety and the principal, 
the surety has no right to restrain execution against him until the creditor 
has exhausted his remedies against the principal’. A contract o£ guarantee 
has to be strictly construed as to the point of time when the liability of 
the surety arises*. A surety to a bond passed by a minor is liable*, so is 
also a surety to an administrator though the letters of administration have 
been revoked on the ground that they were obtained by fraudulent mis- 
representation. Where a surety guarantees the purchaser of property of a 
minor against the minor disputing the sale on attaining age, the surety is 
not liable if the sale falls through because the sale deed is not registered 
and so is inoperative’®. Where sureties represent to the plaintifiE that the 
principal debtor is competent to contract and make the plaintiff enter into 
a contract with the principal debtor, agreeing to compensate him if their 
representations prove false, the sureties must compensate the plaidtiff”. 
The liability of a surety does not necessarily in all cases arise simultaneously 
with that of principal. Their liabilities arc distinct. It often happens \that 
the remedy against the principal is barred when the liability of the surety 

arises. The question depends on the terms of the contract of guarantee^ by 

which the surety has bound himself. The section only defines the meashre 
of liability and has no reference to its extinction by the operation of the statute 
of limitation". A surety would be liable where he had expressly contracted 
to remain liable notwithstanding the discharge of the principal debtor". 
Where the original agreement is void the surety is liable as a principal 
debtor’*. A surety’s liability does not arise where the work is not done in 
accordance with the agreement, for the principal is not liable in such a 
case". A surety is not liable to account for mesne profits where the bond 

makes no mention of them, as it must be strictly construed’®. There is 

nothing to prevent a surety from limiting his liability or making it contingent 
upon some event other than the default of the principal debtor in payment 
of the debt. The right of action against a surety will generally arise at the 
same time as the right of action against the principal debtor". Thus, by a 
contract between the creditor and the surety, the right of the former to 
proceed against the latter may be postponed until the former has taken steps 
to recover the debt by first proceeding against the principal debtor". The 
surety of a receiver is answerable to the extent of the amount of recognizance 
for whatever sum of money, whether principal, interest, or costs, the receiver 


7 Bank of Bihar v. Damodar Prasad, AIR 1969 SC 297. 

8 Subhan v. Lai, 1948 N 123. • 

9 Kaskiba v. Shirpat, 19 B 697 ; Sohan v. Puran, 35 IC 537, 

10 Debendra v. Administrator General, 35 lA 109 ; Sarat v. Rajoni. 12 CWN 481, 
case under the Guardians and Wards Act ; Krishna v. Apparao, 1950 M 179. 

11 Tikki V. Komal, 1940 N 327. 

12 Charu v. Faithful, 53 IC 999. 

W Ayyar v. T. N. Bank, 1940 M 437. 

■ 14 Chhaiiu v. Emperor, 63 IC 454; Garrard v. fames, (1925) 1 Ch 616. 

15 Eshelby v. Federated European Bank, (1932) 1 KB 423 : (1931) All ER Rep 840, 
IC Mauandi v. Roman, 1937 R 499. 

17 JMoo ▼. Sunderabi, 95 IC 707. 

It gMbo V. Aiodhk, 1937 ALJ 1265. 
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b/u been liable, including tl» cents <d his removal and the appointment pi 
a new receiver in his place". Where sureties guaranteed a j^yment cd a pa|t . 

a debt, the exact limit being prescribed, and the creditor was enahied 
upto that point to retain as against the guarantor dividends received in the 
bankruptcy of the principal debtor, it was hdd on a construction oi the 
guarantee that the creditor was not bound to exhaust his remedies against the 
principal debtor before proceeding on the guarantee". Where a surety 
guaranteed payment by the executants of a promissory note by a particular 
date and on failure promised to execute a fresh note, on the failure of the 
surety to execute a fresh note he was held liable to pay aa the edd one. 
Where money was deposited as security on condition that if the judgment 
debtor’s application for declaration of insolvency was dismissed for any reason, 
the money would be paid to the decreeholder and the judgment-debtor 
died before his application could be disposed of, as the application of the 
judgment-debtor was not rejected the condition was not complied with, the 
decreeholder was not entitled to the money deposited^ V^ere a surety 
undertakes to produce the accused on certain dates in a certain place he 
does not incur a forfeiture of the bond if he fails to produce the accused on . 
a subsequent date and at a different place^. Security given pending the. dis- 
posal of the case means that the sureties are to remain liable until the dispoml 
of the suit by final orders in it*. Surety for overdraft and dues of a customer 
is liable on account stated where the account submitted has been signed by 
the principal debtor but not by him*. The language of a security bond 
cannot be strained to include an appeal or embrace a contingency not referred 
to in the bond®. Where it has been stipulated that the surety “shall pay 
on demand” he is chargeable only after demand has been made®, so also 
where the surety’s liability is dependent on notice being given*. On the 
construction of a security bond given in a mortgage suit it was held not to 
be an absolute security which the decree-holders were free to realise immediate- 
ly on obtaining the decree but was a security for the balance of a sum, 
if any, remaining unpaid after the mortgage property was realised*. The 
test to determine whether a suretyship is for payment or for honesty is whether 
the act gives rise to a liability of a civil nature on the one hand, or of a 
tortious or criminal nature on the other. Any liability incurred by a surety 
in consequence of the dishonesty of the principal debtor cannot be enforced 
against his widow*. Under a continuing guarantee for the due performance 
of his duties by the principal debtor, the burden is upon the creditor to 

Rashmani v. Baroda, 20 CLJ 123, 127. 

20 Mitchell v. Phillins. 61 MLT 1H6« C. T. Firm v. Aye, 1937 R 197. 

1 Ashitj AH V. MoH Lai, 4 ALJ 437, 

2 Basudeb v. Emperor, 38 CWN 804 ; Mohammad v. Hussain, 1939 M 933. 

3 Manackiee v. Chettuar Firm. 5 R 496. fold in Lekkuram v. Sain, 8 R 192. 

4 Senaras Bank v. Masudan, 1936 P 444. 

5 Parama v. Rama, 1939 M 152. 

6 Sieklemore v. Thistleton, 6 M&S 9 ; (1814-23) All ER Rep 355. 

7 Eshelhy v. Federated Bank, (1932) IKB 423 ; (1931) AH Rep 840. 

8 Rttgl^unanekm v. Raia Krtyanand, 63 MLJ 85 PC 

9 : V, Sadaskh, 1933 JW 162, 
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pK0vt that the principal debtor was guilty of such lack of diligence and faithful* 
ness as caused a loss to the company and thereby constituted a breadx of the 
agreement of guarantee. There is no breach of this agreement if the principal 
debtor be practically uneducated and wholly unsuited for the task in ydudu 
he is engaged”. 

The section makes it dear that the extent of the surety’s liability caunot 
be greater than that of the principal debtor”, but by contract it may be 
less, e.g., where a surety guarantees a limited portion of a debt. This contract 
may assume one of two forms. The surety may stipulate “I will be liable 

for £250 of the amount which A. B shall owe you,” or, “I will be liable 

for the amount which A. B shall owe you, subject to this limitation that 

I shall not be called upon to pay more than £250"“. The liability of a 

surety is co-extensive with that of the principal debtor ; this implies that 
the surety’s liability must not be extended to his detriment. A managing 

partner executing surety bond on behalf of a firm binds the firm. A non 

agriculturist surety is not liable for the entire debt when the principal dmt 
has been scaled clown by the Madras Agriculturists’ Relief Act“. ' 

Where the whole of a debt due on a banking account was guaranteed 
with a limitation as to the amount on the insolvency of the principal debtor, 
it was held that the bank could prove for the whole amount in insolvency”. 
A person, who guarantees a limited portion of a debt, if he pays that portion, 
has all the rights of a creditor and is entitled to receive the dividend which 
the principal debtor pays in respect of this part”. Where, however, the 
guarantee is in respect of the whole debt, though with a limit as to amount, 
the surety is liable to the extent of that limit without any deduction for 
dividends that may have been paid by the principal debtor”. 

The surety in an action against the creditor can claim a set-off against 
the creditor’s demand”. The liability of the principal debtor to indemnify 
the srarety is limited to the amount which the surety is bound to pay at 
the date of suit instituted by the creditor against the surety. The liability 
of the principal debtor is not affected by a compromise under which the 
surety undertakes to pay the creditor compound interest”. The fact that 
by the operation of law the liability of the principal debtor is limited to 
the estate in her hands does not in any way affect the liability of the surety 
under a cxmtract of guarantee”. The liability of the surety is determined 
by the surety bond and is not limited to amount reduced by the Debt Relief 

10 Balthazar v. James, 167 IC 292. 

II Ali V. Emperor, 11 IC 588. 

12 See Hobson v. Bass, LR 6 Ch 792, 794. 

13 SvweM V. Fazle. 179 IC 771 ; Suhramania v. Manian, 1951 M 48 FB : (1950) 2 
MLJ 694 (overruling Subramanian v. Batcha, (1941) 2 MLJ 751 : 1942 M 145. 

14 Re Rees, 17 Ch D 98. 

15 Hobson V. Bass, LR 6 Ch 792 ; Gray v. Seckham, LR 7 Ch 680. 

16 Ite Sttss, (1896) 2 QB 12. 

17 Murphy ▼. Glass, LR 2 PC 408. 

IB Asumd V. Collector of Siinor, 30 ALJ 868 ; BeopWs Bank v. Hanik, 185 IC 573, 

' 19 IhHBoufi V. Maharbai, U2 IC 740. 
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Coun^. The saxtty for the faithful dischai^^ by hit ton of the duties of 
a Khmmchi to a bank is not determined by the em{>loyee^s deaths The 
principle laid down in the section has no apj^cation to the case of a bond 
executed by an accused person and a surety, as from the wording of the 
bond it is dear that the liability of the surety does not depend upon the 
failure or otherwise of the accused to make good the amount agreed to be 
forfeited^ nor to the case ol an executor giving security to a creditor when 
personal liability was not intended*. Where a Judgment-debtor was released 
on furnishing security for a sum of Rs. 500, the surety undertaking to produce 
the judgment-debtor in court in the event of his not applying to be adjudi- 
cated insolvent within a month, the judgment-debtor, in fact, did not apply 
for adjudication as an insolvent and the surety further failed to produce him, 
held, the sum was to be applied in satisfaction of the decree*. A surety 
for satisfaction of a decree (that may be passed) is liable. He becomes a 
judgment-debtor under S. 145, C. P. C. and an application for an execution 
against him is governed by S. 182 of the Limitation Act*. 

3. Suit against surety. — ^A creditor is not bound to exhaust his remedy 
against the principal debtor before suing the surety*. Therefore, a suit is 
maintainable against the surety though the principal debtor has not been 
sued*. The liability of a surety being co-extensive with that of the principal 
debtor must be held to be jo'nt and several with the latter and, therefore, 
it is at the option of the creditor, in the absence of a clear intention to 
the contrary, to decide whether he shall proceed against the surety or the 
principal debtor*. It is well settled that a creditor is entided to proceed 
against the suicty without exhausting his remedies against the principal 
debtor (see Ss. 128, 137, 140). S. 140 presupposes that the surety is compelled 
to pay without the creditor resorting to the principal debtor for payment*. 
The creditor, of course, can sue both the surety and the principal debtor. 
The liability of the guarantor must depend on the construction of the contract 
of guarantee. A guarantor is prima farie entitled to have his debt proved 
against him*®. The surety may also be proceeded against after a suit has 
been brought against the principal debtor, and the surety does not lose his 
remedy against his debtor in such a case. The causes of action are distinct. 

■’0 Balkrishna v. Atmaram, 1944 N 277. 

1 Bank of Beng<d v. Sen, 42 IC 900. 

2 Ahdul V. Emneror. 147 IC 127. see conflicting rulings refd. to. 

1 Jamshed v. Sorahfi, 1940 PC 75. 

4 Swendra v. Keshab, 25 CWN 36. 

5 Harendra v. Curupada, 41 CWN 1099 ; for construction of a contract regarding 

the extent of a surety’s liability, see Fatima v. Ahmad. 41 CWN 965 PC. 

6 Laehhman v. Babu, 6 Bom HCA CT 241; Sankam v. Virupakshapa, 7 B 14fl; 

Puniah N. Bank v. Arora, 149 IC 1124 ; Budh Singh v. Mukund Murari, AIR 1975 
All 201. 

Totakot V. Kurusingd, 4 HC 190. ..a. 

8 Depak V. Secretary of State, 118 IC 443 ; Mofddeen v. Dowood, 51 MLJ 205 ; 

Chokalinga v. Dandayuthapani. 113 IC 337. - - . .. 

9 Parthasarathy v. Yelchoori, 37 IC 401; Swaminatha V. lakehmmi, 1935 M 748; 

Gokul V. tdkhmi, 1933 N 287. 

10 See M. Mitte v. Rtailal, 1941^ 108. 
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No cause of actiou arises against the surety until the breach oi conditicMi of fhe 
surety bond is proved against the principal debtoriS or until the happening 
oi a contingency if that be the stipulation**. An action against the sureties 
it not barred because proceedings have been taken under the Co-operative 
Societies Act against the principal debtor in which the sureties could not be 
parties’*. A decree obtained against a person who is not the legal represen- 
tative of the deceased debtor is not binding on the surety and the latter is 
not liable to pay what would be due from him under the bond in other 
circumstances’*. A surety is liable on the lessee’s death, in the absence of 
any personal element inducing him to stand as surety**. The section has not 
the effect of converting a suit against a surety on a money bond into a suit 
for payment of money charged upon immovable property**. 

A decree against surety may be enforced in the same manner as a decree 
for any other debt”. In an action against a surety the amount of damage 
cannot be proved by any admission of the principal debtor. Judgment 
against the debtor would be no evidence against the surety for the amountmue 
but the creditor must prove it over again against the surety**. Undw a 
fidelity guarantee the loss, to be recoverable in a suit aga'nst the guarantor, 
trust be proved to have arisen from misconduct on the part of the 
employee in connection with the business in which he was engaged and to be 
istthin the scope of the agreement**. A security bond executed by a surety 
on behalf of an appellant for the costs of an appeal cannot be summarily 
enforced against the surety in execution proceedings ; the remedy is by a 
separate suit**. 

The giving of notice in writing to a surety is a condition precedent to 
(he validity of an order for execution against such surety. TTiis notice may 
be pven by the court which passes the decree or the cotirt to which the 
decree is sent for execution*. Where a surety besides giving his personal 
undertaking mortgages his property for the due performance of the decree, 
the decree-holder can attach and sell the property in execution in the manner 
set out in S. 145. C.P.C., O. 34, r. 14 would be no bar*. The two must be 
read together. Therefore, after the judgment-debtor has failed to pay the 
decretal amount, the decree-holder is entitled to proceed against the surety*. 

11 Kirkpatrick v. Chetram, 11 ALT 689. 

12 PhilHps v. Mitchell, 1930 C 17. 

13 Traders Co-operative Bank v. MaUick, 147 IC 702. 

14 Pukhraj v. Jamsetji, 28 Bom LR 1382 

15 K. Estate v. Sheo, 1942 O 325. 

16 Muthu V. Rangappa, 105 IC 168. 

17 Lachhman v. Bapu, 6 Bom HCA CJ 241. 

18 Re Kitchin. 17 Ch D 668; Rambhajan v. Sheo Prasad, 5 ALT 142: Kdkmnd v. 
Sn Prosad, 19 CLf 152. 

19 $ri Kishen v. Secretary of State, 12 C 143 PC. 

^ KaU V. BalgoHnd, 15 C 497 ; Tokhan v. Udwant, 22 C 25 : Sonatun v. Dinonath, 
26 C 222 ; bat see Sukunuai v. Mugneeram, 54 C 1 ; per contra Kusafi v. Vinayak, 
23 B 478 : Jamsedji V. Bawobfud, 25 B 409. 

1 Lakshpsishanktu’ v. Rat^hstmed, 29 B 29. 

2 Chpwhantofiptt ▼> Qurtm, 50 B 339. 

, 8 Ham 'T. tasm 130 IC (89, 
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HieM 1$ nothing to debar the other nireties fton filing an ‘appeal if one of 
them refrain from doing so*. 

4. Limitation*— The liability of the surety arises immediately on ex* 
ecution of the guarantee and limitation runs from that date. Art 115 
applies to such a suit*. But in another case it has been pointed out that the 
liability of a surety on a promissory note executed by the principal debtmr 
begins on the date of the note and extends to three years from t^t date whether 
Art 63 or 115 applies* The question as to when time begins to run has to 
be decided on the terms of the contract of guarantee*. The provisions ctf 
the section must be read together with the Limitation Act and not so as 
to nullify its provisions limiting the time within which a suit must be 
brought after the accrual of a cause of action. Payment of interest by the 
principal debtor cannot create a new period of limitation for the surety’s 
debt, for the principal cannot be regarded as an agent duly authorised by the 
surety to pay*. The section defines the measure of the surety's liability and 
has no reference to the extinction of the liability by operation of the Statute <rf 
Limitations. “The fact that the interest was paid with the knowledge and 
consent of the surety, and even at his request, makes no difference unless the 
circumstances could be said to render the payment as one on behalf of the 
surety’’*. An acknowledgement by the principal debtor does not save limita* 
tion against the surety, unless it is shown that the latter allowed himself to 
be represented by the person who made the payment*®. 'The same principle 
applies to a continuing guarantee’*. In an English case it has been laid 
down that the Statute of Limitation does not run against a surety until 
demand has been made by the creditor upon the principal debtor for pay- 
ment**. Where the surety is liable under a registered contract the limitation 
is s’x years**. An application to enforce the security bond against a surety 
should, under the Limitation Act, be made within three years if it is made by an 
application in the suit, or within six years if made by an independent suit**. 

129. Continaing gnarantee. — A guarantee whicTi extends to a 
series of transactions is called a “continuing guarantee.” 

Illustrations 

(a) A. in consideration that B will employ C in collecting the rents of B’s aamin- 
dari, promises B to be responsible, to the amount of 5.000 rupees, for due collectioa 
and payment by C of those rents. This is a continuing guarmtee. 

4 Ckattar v. Makfian, 1936 Pesh. 20. 

5 Raia Sreenath v. Raia Peary, 21 CWN 479. 

6 Braiendra v. Hindusthan Insurance Society, 44 C 978. 

7 DalHt V. Harkishan, 1940 A 116. 

8 Copal V. Copal, 28 B 248. 

9 Braiendra v. Hindusthan Insurance Society, 44 C 978. 

10 Dialu y. Nandu, 13 L 240. 

11 Suioalid V. Pazle, 1939 N 31. 

12 Rufa Raghunandan v. Raja Kirtyanand. 63 MLJ 85 PC. 

13 Bmgdfprd Bank v. Sutcliffe, flJlS) 2 KB 833. 

14 y. 95 1C 707; Solum v. Purm, 35 SC 517 fold. 
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Hb) A giwnuiteM pmyntnt to S,,a tea-dealer, to the amount of £100. lor any 
tea he may from time to time supply to C. B supplies C with tea to above the value 
of £100, and C pajrai B for it. Afterwards B supplies C with tea to the value of £200. 
C fails to pay. The guarantee given by A was a continuing guarantee, and he is 
accordingly liable to B to the extent of £100. 

(c) A guarantees payment to B of the price of five sacks of flour to be delivered 
by B to C and to be paid for in a month. B delivers five sacks to C. C pays for them. 
Afterwards B delivers four sacks to C, which C does not pay for. The guarantee given 
by A was not a continuing guarantee, and accordingly he is not liable for the price 
of the four sacks. 


1. The section. — ^“The distinction between an ordinary and a continuing 
guarantee is important with reference to the duration of the liability of the 
surety. Under the former the surety is liable only in respect of the single 
transaction. Under a continuing guarantee the surety is prima facie liable 
in respect of any of the successive transactions which tome within its scofje’'“, 
unless revoked in the manner laid down in the following sections. \ 

2. Continuing guarantee. — ^Whether a guarantee is a continuing one\ or 
not "must be construed according to the intention of the parties as expressed 
by the language they have employed ; this intention is best ascertained t>y 
looking to the relative position of the parties at the time the instrument is 
written’’". The question cannot be decided "upon the mere construction 
of the document itself, without looking at the surrounding circumstances to see 
what was the subject matter which the parties had in their contemplation 
when the guarantee was given.” Where the guarantee is intended to be 
limited to one transaction, one would expect something to limit it to that 
dealing, but where the language is gcneial and is capable of meaning that 
the defendant is intended to be answerable for a series of transactions, e.g., 
goods at any time supplied, it is a continuing guarantee", "Each case must, no 
doubt, depend entirely upon the language used, and the document must be 
looked at with reference to the special circumstances under which it is 
g^ven”“. In determining the construction of a written contract of guarantee, 
the court is entitled to look at the suriounding circumstances in order to 
consider (i) who the parties were, (it) in what position they were, (Hi) what 
the subject-matter of the agreement was". All contracts of guarantee are called 
collateral contracts being dependent on another contract which is the main 
contract. 'The test to distinguish a continu’ng guarantee from a simple guar- 
antee is the nature of the consideration. If it is fragmentary and divisible 
supporting, for example, a running or floating balance, the guarantee is con- 
tinuing and revocable. It it is entire, supporting, say, the grant of a lease or 
the fidelity of an employee, it is non-revocable. Illustration (a) has been said 
to be wrong, for a guarantee which depends upon a main contract <rf 
employment between a master and a servant in the nature of a surety for 


15 CftS391. 

Coles V. Pack, LR 5 CP 65, 70, 

17 tiemd V. Meadows, tR 4 CP 595. 

IS Nottingham Hide Co. v. BottriH. LR g CP 694. 

M W » P 290. 103 5 imirie v, 

mMefMd, Uk 4 CP 622. ‘ 
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tlvt servant’s liability is not a continaing guarantee. The surety is entitled 
to recall a fidelity guarantee once exact infcmnation readies him that the 
prinopal debtor has been guilty o£ misconduct*”. 

A guarantee intended to secure advances to be made irom time to than 
during a period of 18 months, the sureties intending to make themselves 
liable lor those advances to the extent of £1,000, is a continuing guarantee 
with a limit as to the guarantoi's liability. It does not render the obligation 
void if the advances go beyond it, unless that clearly appears to be the 
intention of the parues*. Where the managing director of the managing 
agent company managing the affairs of another company in his individual 
capacity executes a bond guaranteeing to a bank payment on demand ci all 
monies which may at any time be due to the bank from the managed company 
on the general balance of that account with the bank, the guarantee is a 
continuing guarantee for the ultimate balance which shall remain due to 
the bank on such cash credit account*. In a case where the facts were similar 
to illust. (a), the court held the guarantee to be a continuing guaranteed. 
But a fidelity guarantee has been held in one case by the Privy Council to 
be not a continuing guatantee. In a guarantee given in connection with 
the appointment of a person to a place of trust there is no series of tran- 
sactions but it is all one transaction. So long as he continues in that place 
the guarantee lemains and will not be revoked by the death of the guarantor*. 
Where A was in debt to B on account of coals supplied and a further dealing 
on credit was contemplated, and a guarantee by A’s father, C, was expressed 
to be given in consideration of that credit, held, it not only referred to the 
exist.ng debt but refeired to ciedit to be supplied. The guarantee, therefore, 
was a continuing guarantee'. Illustration (c) is taken from the case of Kay 
V firoees®, where an agreement “to be answerable to K for the amount (rf 
five sacks of flour,” to be delivered to 1 in one month was held to be a 
guarantee for flout, not exceeding five sacks delivered at one time, and not 
a continuing guarantee for parcels delivcied at subsequent periods thou|^ 
not exceeding in the whole five sacks. 

A guarantee lor payment of 11 instalments by the licensee of a liquor 
shop on due dates is not a continuing guarantee*. A guarantee given for 
tlie payment of bills in respect of goods supplied to the principal debtor is 
a continuing guarantee, the surety is liable up to the limit of his guarantee 
even though after the guarantee is given goods to a gi eater amount than the 
limit are supplied*. A request to advance monies to another person up to 

20 Mt/ingmn Municipdl Committee v. Po., 127 IC 369; Phillips v. Foxatt, Ut 7 QB 
666, 681 dted. 

1 iMtrie V. Scholefield, LR 4 CP 622. 

2 Pufijoh NetiOiutl Sofih v. B. C. hdtlls, ATR 1970 SC 1973 

3 Durga v. Durga. 55 C 154, value of illustration stated. 

4 Sen V. Btmk of Bengal 49 lA 164. 

5 Wood V. Priestner, LR 2 Ex 66, on ai^. 282, see as to die difficulty of constraction 
of such an iastmmeot 

6 6 Bing 276. 

7 BhagiMndtts t. Secretary of S^tte, 28 Bom UR. 662. 

8 M/y/tr v, tmup 6 MAW 805. * 
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a certain limit for trading purposes is a ccmtinuing guarantee. Such a requmt 
may be accepted by actmg upon it, i.e., by making the advance, no formal 
acceptance is necessary*. Where a guarantee has been given lor the perfor> 
mance of a definite engagement, which has already come into existence, and 
is not contingent, the consideration for which is not variable as the result 
of future deaimgs between the parties, the contract is not one of continuing 
guarantee. Thus, a guarantee lor the due performance of the payment of 
rent under a lease is not a continuing guarantee"*. Where sureties guarantee 
the performance of “all such orders and decrees as may be given against the 
isud defendant on appeal", the guarantee extends to the final decree passed 
on the matter being remanded by the High Courts. 

A substantial variation in the terms of a continuing guarantee discharges 
the guarantor. In National Bank of Nigeria Ltd v. Awolesi^^ D executed 
a guarantee of T’s account with Bank P up to £ 10,500. The bank thereafter 
permitted T to open a second account without the knowledge of D. It was 
held that, on its true construction, the guarantee was of the account u it 
existed at the date when the guarantee was made and the parties did \ not 
contemplate the opening of a second account and that, by permitting the 
opening of the second account, the bank had permitted a substantial varia- 
tion of the terms of the contract without the defendant’s knowledge and to 
his detriment. The defendant, therefore, was disdiarged from his guarantee. 

It was further held that even where the guarantee to be construed as 
covering all three acebunts, since they had not been operated as one account, 
whereby the principal sum guaranteed would have been reduced, but had 
been operated in such a way as to increase the burden on the defendant, 
the defendant was discharged from his guarantee^. 

130. Revocation of continuing gnarantee.— A continuing 
guarantee may at any time be revoked by the surety, as to 
future transactions, by notice to the (^editor. 


Illustrations 

(lO A, in consideratioa of B’s discounting, at A’s request, bills of exchange for 
C, guarantees to B, for twelve months, the due payment of all such bills to the 
extent of 5,000 rupees. B discounts bills lor C to the extent of 2,000 rupees. 
Afterwards, at the end of three months, A revokes the guarantee. This revocation 
discharges A from all liability to B for any subsequent discount. But A is to 
B for the 2,000 rupees, on default of C. 

(6) A guarantees to B, to the extent of 10,000 rupees, that C shall pay all the 
UUs tiut B shall draw upon him. B draws upon C. C accepts the bill. A gives 
notice of revocation. C dishonours the bill at maturity. A is liable upon his 
guarantee. 

9 TJfJ. Firm v. Muhammad, 146 IC 60$. 

10 Uaaan AU v. 'WaliuUah, 52 A 997 ; Gopal v. Bhaxoaai, 10 A 531. 

U Appajd ▼. Shbbd, 3 B 204. 

12. 0964) 1 WUl 1311 fC. 
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L T1m» sectloib---The section lays down a general rale of revocation 
ap]dicable to all classes of c<ntttnuing guarantees, but the UlustratUms given 
are illustrations of guarantees in respect of which the consideration is divisible 
and relates to separate transactions. In such cases the guarantee ripens as 
to each such transaction into an irrevocable promise or guarantee when the 
person to whom it is given acts upon it. It is immaterial that the guarantee 
has been given for a definite period, but in English law a distinction is 
drawn between guarantees of the above kind and fidelity guarantees, and the 
rule has been thus stated : A continuing guarantee unlimited as to time, 
during which the engagements guaranteed are to be entered into, and given 
in consideration of an act once for all done by the persons to whom the 
guarantee is given, cannot be determined by the guarantor during his life 
and is not determined on his death on notice of such death being sent. But 
it may be that where there is a continuing guarantee for advances from time 
to time to be made to another person, the guarantee can be revoked by the 
guarantor during his life and is put an end to by notice of his death**. 
The words "future transactions" piobably indicate that the Indian law does 
not differ from the English. In an Allahabad case relating to a guarantee 
given in connection with the grant of a lease it was doubted whether it was 
a continuing guarantee or whether it could be revoked during the pendency 
of the Icase*^ But a fidelity guarantee may be revoked under certain circum* 
stances. Thus, it has been laid down that if any default or breach of duty 
have been committed by the employee against the employer, under such 
circumstances that the employer should have dismissed the employee, the 
surety is entided to call on the employer to dismiss him, but if the employer 
continue to keep the employee widrout disclosing the fact of his dishonesty 
to the surety, the surety is discharged of liability arising out of subsequent 
dishonesty**. But acquiescence by the employer in the irregular mode of 
accounting by a servant has been held not to discharge the surety**. Suspicious 
circumstances which come to the knowledge of a creditor and are not ccmi- 
municated at once to the surety do not free him for his obligation”. 

2. Revocation of continuing guarantees.— Illust (a) is similar to the 
facts in Offord v. Davis^, where it has been held that the promise of the 
surety by itself created no obligation. "It is in effect condidoned to be binding 
if the plaintiff acts upon it, cither to the benefit of the defendant, or to the 
detriment of himself”. The promise was a mere authority to discount, it 
was perfeedy competent to the guarantor at any time to withdraw that author- 
ity as to future transactions of discount, but each discount was a separate 
transaction, therefore discounts already made created a liability on the 

13 Lloyds V. Harper, 16 Ch D 290, 317 sq. ; Mahomed v. Howeson, 30 CWN 266. 

14 Oopal V. Bhamni, 10 A 531 ; see fagadindra v. Chandra, 31 C 242, 246, point 

not decided. 

15 Sanderson v. Aston, LR 8 Ex 73. 

16 Mayor of Durham v. Fowler, 22 QBD 394. 

17 National PrmnneM Bank v. Oanusk, (1913) 3 KB 335. 338 : (19U-13) AU EB 

Rep 810 . 
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murety dll it ivas repaid. Hie giving o£ a new bond does not exonerate a 
surety from liability undm* a former bond of his where the new bond is not 
in substitution of the old”. A mere denial of his liability by a surety in 
a previous suit instituted against him by the aeditor cannot operate as 
notice of revocadon of suretyship*. 

3. Revocation in special cases. — S. 130 is not applicable to the security 
given by the guardian under the Minor’s Act XX of 1864 ; so a surety cannot 
be released from his obligation as surety on account of the guardian’s mal- 
administration of the minor’s estate, that being the very object of the security*. 
But the surety may apply to the court for the revocation of the guardian. 
It is on this ground that the above case was distinguished in Raj Narain 
V. FulkuTnari\ where it was held that under this section a surety in an 
administration proceeding could, so far as relates to the future, discharge 
himself by giving notice. But the other High Courts have dissented from 
this view. They have held that this section has no application to the sp^al 
contract of suretyship which is entered into by a surety to an administiatlon 
bond. The administration bond of a smety cannot be cancellcd\ It is not 
competent to the surety for a receiver to discharge himscll meiely by notice 
to the decree-holder or other person at whose instance the leceiver was appoint- 
ed*, nor for a surety for the proper administiation of tarwad affairs without 
obtaining the leave of court*. It is possible however for a surety to with- 
draw where the guarantee is a continuing guarantee; but where a surety has 
given a guarantee to cover a definite case the liability continues until the 
surety is discharged by the court ; the surety cannot simply by a notice to 
the creditor withdraw the guarantee so as to nullify altogetlici the effect of 
the security*. There is nothing to prevent the court, if satisfied, when good 
cause is shown, from cancelling the surety’s undertaking*. An undertaking 
by a surety to produce the judgment-debtor in court on each and every 
occasion that his attendance may be demanded by court is a continuing 
guarantee; under the section it may be revoked at any time by the surety 
as to future transactions by notice to the creditor. It is immaterial that the 
revocation is made a day before the date fixed for the apprearance of the 
judgment-debtor in court. No special stipulation in the contract of guarantee 
reserving to the guarantor a right of revocation is necessary*. If the surety 
requests the court to be absolved from further liability, the a>urt should not 

19 Bunseedhur v. Government of Bengal, 14 MIA 86. 

20 BUkebhm v. Bhun, 27 B 418, 424 

1 Bai Sond v. Chokshi, 19 B 245. 

2 29 C 69. 

i Suhroifii V. Rttgamnud, 27 M 161, fold in Kandhya Lot v. Manki, 31 A 56 ; Maung 
Ba V. Pwa, 36 1C 1000 ; ProMad v. Paran, 1938 C 757. 

4 Mahomed v. Howeson Bros,, 30 CWN 266. 

5 Pothero v. Pothera, 1940 M 730 

6 Abdul V. BeUgfUt, 37 IC 919 ; National G. & S, Association v. Prayag, 54 A 293, 
lOU in Mtohammad v. VaUiappa, 70 MLJ 708 ; Raj Narain v. Pulkumari, 29 C 69 
it a cate of a continuing guarantee. 

7 ^ Apims, 30 ALJ 140 ; NaHonel G. & S. AncKsiotibn v. PrajfOB, 54 A Vfi, 

0 WdB MPhammi v. Ganpat, 52 A 1014. * 



i. mi 


imocmidt mr wuoA 


m 

refuse to grant the |>rayet*. A surety to court for a party for a spedfied 
time may be released from his obligation on his finding someone dse willing 
to offer security". 

131. Revocation of continuing guarantee by surety’s deatii.*— 
The death of the surety operates, in the absence of any contract to 
the contrary, as a revocation of a continuing guarantee, so far as 
regards future transactions. 

Revocation by surety’s death. — ^Under this section, unless there is a 
contract to the contrary, the death of a surety operates as a revocation of 
a continuing guarantee. The contiact in each case must, therefore, be looked 
into, in order to determine whether the contiact of surety has been revoked 
by the death of the surety or not. If from the contract it can be gathered 
either from the express provisions contained in it or by necessary implication 
that there was an agreement that the death of the surely would not operate 
as a revocation, then the contract of guarantee must be held to continue 
even after the death of the surety". I'hus, A and B engaged themselves as 
sureties and executed a bond on behalf of C binding themselves personally 
ai>H their representatives after their death. A died. C embezzled a sum 
of money which was recovered from B. B sued the heirs of A for contri- 
bution, held, he was entitled to recover, for the agreement showed that the bond 
should remain opei alive aitci the deaths of the sureties and there was no 
stipulation, express or implied, that the death of oue of the sureties by itself 
would terminate the re.sponsibility“. In Gopal v. Bhawani”'*, the court did 
not decide whether it was a case of a continuing guarantee under this section, 
it came to the conclusion that having regard to the terms of the agreement 
and the circumstances under which it was executed, the parties intended that 
the guarantee should continue during the whole of the currency of the lease, 
therefore the liability of the surety continued notwithstanding his death 
during the pendency of the lease. A surety is not released from his future 
liability under a joint and several continuing guarantee by the death of his 
co-surety". A surety under O. 41 r. 6 must be taken to have accepted all risks ; 
he is not discharged on the death of the decree-holder for whom he has stood 
surety pending appeal. Such a suretyship is not a continuing guarantee under 
S. 130“. If however the contracting parties desire that on the death of the 
guarantor a special notice shall be necessary to determine the guarantee, they 
can so provide in the guarantee itself; notice in writing is necessary to 

9 Sirojuddin v. Guranditta, 151 IC 154. 

10 Srinivasa v. Chenna, 92 IC 251. 

11 Durga V. Durga, 55 C 154. 

12 Muhammad v Muhammad, 43 A 132. 

13 10 A 531. 

14 Beckett Co, v. Addyman, 9 QBD 783 ; Ashby v. XMv, 54 LJ Ch 935s 54 LT 4M; 
34 WR 312 CA 

18 Jmdmba v. AftShadft. 32 K> 807. 
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determine the surety's liability". 

A guarantee it revoked by death when it might have been revoked by 
the guarantor himself at any moment during his lift^^ It is an undoubted law 
that a continuing guarantee for future advances may be revoked or withdrawn 
altogether before it is acted on, and as to further or future transactions may be 
terminated at any time, unless the contrary be expressly stipulated. But in 
the case of a guarantee given for the fidelity of the employee the liability of 
the surety will not, unless expressly so stipulated in the bond, be determined 
by his death”. A continuing guarantee is not determined on the death of the 
surety”. But under the peculiar circumstances of a particular case, although 
notice of death might not have been given, the estate of the surety was held 
liable for advances made after his death”. On the death of the judgment* 
debtor the surety responsible for his production in court is, of course, dis- 
charged ; it is not open to the decree-holder to proceed against the surety^ |The 
sons of a surety for the appearance of a judgment-debtor are not liable on\ the 
death of the surety, but sons of a surety for the payment of a debt are*. 

132. Liability of two persons, primarily liable, not affected |l)y 
arrangement between them that one shall be surety on other’s 
default— Where two persons contract with a third person to 
undertake a certain liability, and also contract with each other 
that one of them shall be liable only on the default of the 
other, the third person not being a party to such contract, 
the liability of each of such two persons to the third person 
under the first contract is not affected by the existence of 
the second contract, although such third person may have been 
aware of its existence. 

IRustration 

A and B make a joint and several promissory note to C. A makes it, in fact, 
as surety for B and C knows this at the time when the note is made. The fact that 
A, to the knowledge of C, made the note as surety for B, is no answer to a suit by 
C against A upon the note. 

The section.— The section deals with the second of the two kinds of 
guarantees mentioned in Duncun Fox 6* Co. N. & S, W. Bonk*. It declares 
that when two persons contract as principal debtors the creditor is not affec- 
ted by any private arrangement between them to the effect that one is to be 

16 Coulthmt V. Clmemton, 5 QBD 42 ; (1874-80) All ER Rep 865, dted in Midland 

Ry. V. Silvester, (1895) 1 Ch 573. 

17 See the summary of the English law in Durga v. Ourga, 55 C 154. 
ig R 0 Croce, (1902) 1 Ch 733. 

S Bradbury v. Morgan. 31 LJ Ex 462 : 1 H&Q 249 : 7 ET 104 : 10 WR 776. 

10 Harris v. Faxecett, LR 8 Ch 866. 

1 NoOfo V. Mritunioy, 41 C 50. 

% t>Mr V. Sham, 1935 Pat 127. 
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the surety for the pthor. This arramgement, therefore, cannot be set up as a 
defence against the claim of the creditor in a suit against th^ joint pnnnisoiia 
even though the creditor has knowledge of the arrangement^ An executant 
of a promissory note is not allowed to piove that he signed merely as a surety 
even though the lender was aware of the iact^ The section however does not 
affect the rights of the parties inter se. Where A conveys certain property to 
B and C jointly by a sale deed, B is not precluded from showing that he is 
the real purchaser and C has no interest in the property^. Where two persems 
execute a mortgage, one is not prevented from pioving, in a suit against his 
co-mortgagor lor the recovery of the money, tliat he has been compelled to 
pay to the mortgagee on the ground that he executed the mortgage bond aa 
a surety onlyl When two or more persons bound as full debtors arrange 
either at the time when the debt is contracted, or subsequently, that inter se 
one of them shall only be liable as a surety, the creditor after he has notice 
of the arrangement must do nothing to piejudice the interest of the surety, 
in any question with the co-debtors*. 

133. Discharge of surety by variance in terms of contract-*- 
Any variance, made without the surety’s consent, in the terms 
of the contract between the principal (debtor)®, and the creditor, 
discharges the surety as to transactions subsequent to the variance. 

Illustrations 

^«) A becomes surety to C for. B's conduct as a manager in C’s bank. After, 
wards, B and C contract, without A’s consent, that ^‘s salary shall be raised, and 
that he shall become liable lor onc-iourth of the losses on overdraits. B allows a 
customer to overdraw, and the bank loses a sum of money. A is discharged from his 
suretyslup by the variance made without tus consent, and is nut liable to good 

this loss. 

(h) A guarantees C against the misconduct of in an office to which B is 
appointed by C, and of which the duties are defined by an Act of the Legislature. By 
a subsequent Act, the nature of the office Is materially altered. Afterwards, B mis. 
conducts bimselt. A is discharged by the change from future liability under bis 
guarantee, though the tmsconduci of B is m respect of a duty not adected by the 
Act. 


(c) C agrees to appoint B as his clerk to sell goods at a yearly salary, upon A’s 
becoming surety to C lor Bs duly accounting for moneys received by him as such 
clerk. Afterwards, without A’s knowledge or consent, C and B agree that B 
be paid by a commission on the goods sold by him and not by a hxed salary. A is 
not liable lor subsequent imsconduct of B, 


4 A contrary view however was taken in some old cases, «.g., Punchamn v. 

15 BLR 331 , Harnban v. Bhagman Das, 7 BLR 535, which it is respectfulfy sub. 
mitted is not good law. 

5 Namburi v. Karnedan, 156 IC 827. 

6 Muichand v. Madltroram, 10 A 421 ; NLoolji v, Pinto, 92 IC 667. 

7 Samh-ul Johan v. Ahmad, 25 A 337. 

8 Rous* V, Bradford Banking Corpn., 1894 AC 586, 598 ; Goldfarb v. Bartktt. (192IB 
1 KB 639. 

9 This word was inserted by s. 2 and Sch. I of the sad AiaeBmu Aee 
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(<0 A give# to C » eootiaiiing guataDtee to the extent of 3,000 inpees for aa^ 
OU snpidied 1^ C to B on credit. Afterwards B beoimes embarrassed, and, without 
the knowledge of A, B and C contract that C shall continue to supply B with oil for 
foady money, and that the payments shall be applied to the then existing debts between 
B and C. A is not liable on his guarantee for any goods supplied after this new 
arrangement 

(e) C contracts to lend B 5,000 rupees on the 1st March. A guarantees repay* 
ment C pays the 5,000 rupees to B on the 1st January, A is discharged from his 
liability, as the contract has been varied inasmuch as C might sue B for the money 
before the 1st of March. 

1. The section. — long series of cases has decided that a surety i$ 
dischai^ed by the creditor dealing with the principal or with a co-surety in 
a manner at variance with the contract the perlormance of which the surety 
had guaranteed. In pursuance of this piinciple it has been held that a 
surety is discharged by giving time to the principal, though the surety may 
not be injured and may even be benefited thereby^. 'Ihe law with respect to 
principal and surety is well known and setded; it is strictissimi juris. The 
party who is surety lor another for the performance of an engagement 
Oiuy be called upon to guarantee the perfoimante of that engagement when the 
engagement is carr.ed into complete, literal and strict effect. 'X'he parties have 
no right, without the concurrence of the surety and without his assent, to vary 
the engagement in any material circumstance; it must be strictly adhered to; 
it will not do to substitute another engagement, although in substance it may 
be die same and although it may be more beneficial to the surety. He enters 
into a particular and specific contract, and that contract alone he is bound 
to perform. Thus, R togedier with J as his surety gave a piomissory note 
to bankers who were to give R a draft payable at 3 months. No draft was 
given but the bankers immediately advanced the amount to R, this was a 
substantially different transaction and J was released from his liability as 
surety”. As has been observed by the Privy Council : “I’he principle is that 
the surety, like any other contracting party, cannot be held bound to some* 
thing which he has not contracted. If the original parties have expressly 
agreed to vary the terms of the original contract no further quesdon arises. 
The original contract is gone, and unless the surety has assented to the terms, 
there is nothing to which he can be bound, for the final obligation of the 
prind;^ debtor will be something different from the obligation which the 
surety has guaranteed. Presumably he is discharged forthwith on the contract 
being altered without his consent, for the parties have made it impossible for 
the guaranteed performance to take place.” The same principle applies 
where there has been no express agreement between the creditor and the 
gurety to vary the contract. The fact that the creditor stood by and permit* 
Md something to be done which made the original performance impossible 
discharged the sureties whose consent had not been obtained. Whether the 
section relates only to continuing guarantees or is intended to affect a guarantee 
of one obligation, it cannot operate to alter the primary law of the contract 

10 Ward V. NMicmM Bank, 8 AC 755 ;> Ctneni S. if. Co, v. Bait, 8 CBNS! 550. 

, V. Cfof, 13 LJ Ch 2€0 : (1835*4?) AU ER Rep 173 ^ Blest v. firown, 4 

. 367 : eee iiiust (•) ; Omdia v. Kotta, 193$ M, 422. 
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of ^arantee that the promisee must show peiformance before he isim held 
the promisor bound to his promise**. The section provides for variations of 
a contract contemplating a series transactions extending over a period of 
time**. But where without inquiry it is evident that the alteration is un- 
substantial, and one which cannot be prejudicial to the surety, he is nc^ 
discharged ; yet if it is not self-evident that the alteration is vmsubtanttal, or 
one that cannot be prejudicial to the surety, the court will not in an action 
against the surety go into an inquiry into the effect of the alteration** ; so 
also where a guarantee is given for the due performance of distinct dutiei^ 
a discharge of the sureties with regard to some of the duties will not discharge 
them with regard to the others** ; the release of a surety hrom liability will 
discharge the security given by the other sureties**. Before a creditor can 
enforce the liability given by a guarantor, he must satisfy the court that the 
conditions of the bond have been strictly observed and that he is seeking to 
enforce the very liability undertaken by the guarantor**. There are three 
ways in which the surety may be discharged, (t) by time being given to the 
debtor (S. 135); (ii) by an alteration in the contract between the principals 
(S. 133) ; and (iii) by the principals dealing together so as to affect the position 
of the surety to his prejudice (see Ss. 134, 139)“. The underlying principle 
of sections 133 to 141 apply to surety bonds executed in favour of courts®. 

2. Discharge by variation in terms. — surety is ordinarily what is 
called a favoured creditor. A contract of guarantee is said to be a contract 
strictissimi juris, that is to say, the surety is entitled to insist on a rigid 
adherence to the terms of his obligation by the creditor. He is liable only 
for losses arising in the ordinary and natural course of things from a breach 
of the strict terms of the contract guaranteed**. The principle is that the 
surety, like any other contracting party, cannot be held bound to something 
for which he has not contracted. If the original parties have expressly 
agreed to vary the terms of the original contract, presumably the surety is 
discharged forthwith, for the parties have made it impossible for the guaran- 
teed performance to take place*. A new arrangement between the creditor and 
debtor, e.g., a reduction in the amount of the loan and a release of one of 
the properties to be mortgaged, is a substantial variation of a contract whitli 
has the effect of discharging the surety. A variation in the contract between 
the principal debtor and the creditor will absolve the surety only if the 

12 Praffinsine v. SO n IRO 191 PC ; fT. Pin v. Paungde, 1938 R 126; 

Mohammad v, Valiapva. 1936 M 576. 

13 K 4 >shavlal v. Pratan, 137 IC 564. 

14 Hohne v. Bn/wsWH, 3 OBD 495, dted in Word v. National Bank, 8 AC 755, 764, 
in Noor Mahomed v. Dkaniram, 96 IC 234. 

15 Skillett V. Fletcher, LR 1 CP 217. on ann. 2 CP 469 ; Croydon C. Cos Co. v. 
Dickinson. 2 CPD 46 ; Thakar v. Sham. 49 IC 438. 

16 Smith V. Wood. (19791 1 Ch 14 : (1928) All ER Rep 229. 

17 Oundla V. Kotla, 1938 M 422. 

18 CroudoH C. Gas Co. v. Dickinson, 2 CPD 46, 49. 

19 PirtM V. Ram. 1944 t 428. 

20 Mtreantilo Bank v. Toft»7tvm, 27 IC 309; Pratapstng ▼. KesJm, 59 B 180 PC; 
MotHal V, Akl^, 1939 B 309. 

1 Homdn V. Onrufoda, 41 CWN 1099, pitiiw Antfgp % $2 JA P, P 
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trtiriation be such as materially affects the position of the surety*. A surety 
is not discharged by the creditor advancing goods to the principal debtor 
beyond the amount fixed in the surety bond, but his liability is limited to 
the stipulated amount'. Where the principal debtor is allowed credit by a 
bank under a written agreement up to Rs. 1,00,000 but this is subsequently 
reduced to Rs. 50,000 and again raised to Rs. 1,00.000 through oral instruc- 
tion to the cashier, the surety who made himself liable in writing up to 
lU. 1,00.000 is not discharged as, in fact, there is no variation in the terms 
of contract between the piincipal debtor and the creditor*. A different per- 
formance of the original contract is a variation of the contract, and unless 
the surety has assented to the new terms, he is discharged on the contract 
being altered without his consent*. Where a surety furnished security for 
the recovery of any balance due from the judgment-debtor after his share 
in the house was sold, and the share of the judgment-debtor was reduced 
by reason of the mother getting a decree for a share in the house in respect 
of her right of residence, the surety was not discharged, as the bond dia[ not 
specify the exact share that was going to be sold and the decree in faVour 
of the mother did not create any new right, therefore the terms of the bpnd 
were not altered in any way by the decree*. Where a surety could hot 
produce a judgment-debtor in court on a certain day, it having been declar- 
ed a holiday, he could not be called upon to produce him on another day*. 
Though a surety’s liability is not to be unduly extended, nevertheless it 
comprises all transactions which naturally and reasonably are entered into 
on the faith of the guarantee*. The breach of a contract or forbearance to 
sue is not a variat’on*. Where the creditor accepts the repudiation of the con- 
tract by the principal debtor the surety’s liability in respect of past and 
future liabilities are not discharged'®. When there has been alteration of the 
original contract between the creditor and the principal debtor without the 
consent of the surety, the surety will be wholly discharged". Where a surety 
executes a bond for the appearance of the accused in a certain court, then 
the case is transferred to another court, and finally retransferred to the 
original court, the surety is discharged by the transfer of his case and his 
obligation is not revived by the retransfer'*. A surety for a tax-collector is 
not liable if the municipality allows the latter’s son to collect the taxes 
without the former’s knowledge for defalcations made by the son“. Where, 


2 Mttthra v. Shambhoo. 112 IC 841. 

S Moosa V. Abdul, 1937 M 360; but see Suwalal v. Pazle, 1939 N 31. 

4 Amrit tal v State Bank of Traoancore, AIR 1968 SC 1432. 

5 Pratap v. Keshao, 59 B 180 PC. 

6 Nathu V. Mulkrai, 166 IC 111. 

7 Johnston v. Dumrka. 109 IC 546, such a contract is to be strictly construed. 

8 Tulsidas V. Hasim, 78 IC 868. 
t Karttd v. Jatindra, 1 IC 715. 

10 IJB.P. Air Services ltd. v. Polloswin, (1971) 3 AH IR 45. 

U Polak V. Everett, 1 QBD 669 : (1874-80) All ER Rep 991, explained In Ward v, 
Pfettional Bank. 8 AC 755; Jawand v. TinoM, 1939 L 193, 

S $iHperor PandtU, 152 IC 874. 
r a. Pin % P. MunteipdUti/, 1938 R 128. 
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however, tiie creditor has by his own act rendered unavailable a part <rf the 
sccitrity, to the beneRt of which the surety is entitled**, or where nothing; has 
been done by the creditor which is contrary to the faith of his contract" 
the surety is discharged not absolutely but pro tanto'^. When there is a 
change from a Rxed salary to a commission in the remuneration of an agent 
the surety is discharged”, as there is in such a case the substitution of a 
new agreement in place of the former one". But reduction in the 
salary of the employee has been held in one case not to have the effect erf 
discharging the security as the maintenance of the same pay cannot be 
considered an essential ingredient in the contract”. A surety <rf an can* 
ployee for the period of one year is discharged on the lattei^s reappointment. 
The reason is that when the surety bond shows that the surety does not 
mean to be bound for a future reappointment or re-election, the guarantee 
will be confined to the holding of office during the time mentioned in the 
bond. But where the bond provides for such an event and an Act of the 
legislature directs that instead of the employee being annually elected should 
“hold his office during the pleasure of the Council”, the surety will continue 
to be liable under the original bond as the employee continues to be in office 
within the true intent and mean’ng of the bond*. An alteration in the rate 
of commission payable to an employee is, in effect, the substitution of a new 
agreement, which discharges the surety of his liability. A surety is nonthe* 
less discharged because he waives his statutory right to treat the variation 
as a breach*. Where two sureties enter into an agreement with a company 
guaranteeing the payment of certain instalments then owing upon the 
shares in the company and the company, on failure of payment of 
instalments by the shareholders and the sureties, proceeds to forfeit the shares, 
the suret’es are discharged from liability (i) by determination of the original 
contract between the creditor and the principal debtor and the substitution 
of a fresh and more onerous bability for the liability which subsisted under 
the original contract ; (it) by the taking away of the equitable right of lien 
cm the shares which the sureties would have had under their guarantee 
against the prinnpal debtor, had the sureties paid the amount of the 
instalments in arrears*. Where a decree-holder allows time to the principal 
debtors for the purpose of increasing the amount of interest, and thereby 
lays an additional burden upon the sureties, the decree-holder is not entitl- 
ed to interest after the time when he ought to have put up the property 

14 See Pearl v. Deacon, 24 Beav. 186. 

15 See Petty v. Cooke, LR 6 OB 790. 

16 Taylor v. Bank of N. S. Wales. 11 AC 596. 

17 JV. W. Ry. v. WMrrtav. 23 LT Ex 261. 

18 Bonar v. Macdonald, 3 HLC 226, see the statemmt of the rule, see rule (d), 
person appointed to a different office. 

19 Frank v. Edvoards, 8 Ex 214. 

20 Mayor of Cambridge v. Dennis, 27 LTQE 474. 

1 Onpald V. Mannr of Berwick. 5 HLC 856 ; Mayor of Clifton v. Sifly, 26 LTQB 90. 

2 Chltauppi V. Vinayak, 45 B 157. 

3 Be Damen dk Pearce, (1927) 1 Ch 176, refine to Stoeken'a Case, LR 3 Ch 412: 
LocNec Dress Assocn. ▼. Patlbrook, (1900) 2 QB 376 : Polak v. Epereit, 1 QRD 6^, 
67»: (1S744Q) All ER Rep '991. 
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inr When a setdement contraa Is made reselling the goods bach 
again from the original buyer the intention is not that after the settlement 
cxmtract, the first contraa should be gone but that the two contracts should 
stand together*. Each contract being capable of performance on the due 
date there is no rescission of the oiiginsd contract by a new agreement, so 
the surety under the resale contract is not discharged from liability*. A 
transfer from one department of an office to another, where the original 
appointment was a general one covering all the departments, does not dis- 
charge the surety^ but an employment in a different office docs*. Where 12 
perstms deposited the title deeds of their respective properties to secure 
payment to the defendant of sums due or to become due to him from a 
company, and one of the depositors prevailed on tire defendant to hand 
over the title deeds that she had deposited with her, this had tire effect of 
discharging the other depositors. The release by the defendant cif any 
one of the securit-es is an interference with the contractual rights of the 
other sureties*. Whae the directors of a company stood as suretia for 
advances made by a bank to the company on reconstruction of\ the 
company, of which no notice was given to the bank apart from a chan^ in 
the name, the sureties rvere liable for advances made to the new compaby.“ 
An agreement made by a lessee with the lessor, without the consent of the 
surety, that the latter will pay rent at a higher rate, amounts to a var ation 
of the terms of the contract of guarantee and discharges the surety from 
liability in respect of arrears of rent accruing subsequent to such variation.” 
A material variation of the terms of the contract with the princ pal, e.g., 
prepayment to a contractor without the knowledge and consent of the surety, 
discharges the surety.** Where by a bond the surety defendant has bound 
himself for the performance by the principal debtor of two matters which 
are entirely separate and distinct, eg, if the defendant has become surety 
for the performance of one of them by one bond and of the other by another 
bond, in that case any alteration in the position of the principal in relation 
to the subject matter of the one bond cannot affect the suiety’s 1 ab'lity as 
to the subject matter of the other bond” Where an intended vaiiation 
of a contract between a creditor and a debtor without the knowledge of the 
surety is illegal and therefore cannot take effect, it does not invalidate the 
amtract of guarantee and therefore docs not discharge the surety from his 
liability.” When the surety guaranteed the payment for any gold whnh 
die plaintiff might supply to the goldsmith for the purposes of his trade, 
gold advanced by the plaintiff, together with money spent in discounting 

4 Rmiumund v. Chowdhry, 4 C 331 PC. 

5 Uttam Chand v. Jewa Mamoon, 46 C 534, 542. 

4 Udtram v. Shtvbhaian, 22 Bom LK 711. 

? Portsea Union v. ViMlier, 29 LJOB 150. 

8 tMling Union v. Graham, LR 5 CP 201. 

9 Smith V. Wood, (1929) 1 Ch 14. 

10 Mhby T. Doy. 54 kj Ch 935 ; Javannath v. Shh), 1940 B 247. 

11 Khtttun Bibi v. Abdullah, 3 A 9. 

It Omni s, N. Co. V. Rcit, 6 CBNS 550. 
n Umrimt V. Smoar, LR 1 CP 518. 

,11 lylMft y. C. Bank, 1918 AC 903, 90R 
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b0b for thB goldiiiuth, is not gol4 supplied within the jmeaoiing of the 
guarantee. Guarantees ought to receive a strict construction”. "Whews 
fdaintiSs advance a certain sum of money to a company on the guarantee of 
two oi the directors and it is stipulated that the plaintiffs should repay them- 
selves the amount "from the first moneys received by them on account of 
the said company”, but the plaintiffs appropriate the sums due to themselves 
from the company and they receive sufficient to pay the guaranteed loan, the 
guarantee is discharged.” The dismissal of a suit for default and its subse- 
quent restoration haS' no effect on a surety bond. 'Ihe surety is not discharged 
from his bond by a consent deciee being passed against the judgment-debtor, 
for a consent decree, if not in anywise fraudulent, is just a$ much within 
the terms of such a bond as any other decree.” Where a suit for the reco- 
very of money is compiomised, among other terms, by an attadiment of the 
property of the defendant and a person stands surety for the perfonnance 
of &e terms by the defendant, an order for sale is not a variation of the 
ctmtract between the principal and the creditor which has the effect oi dis- 
charging the surety. The order for sale not having been carried out amounts 
at the most to an agreement to vary the contract and not to an actual varia- 
tion of its terms”. Where a decree was made against the judgment-debtor 
and two sureties, and the judgment-debtor alone appealed, with the result 
that plaintiff’s suit was dismissed against all three, on revision the High 
Court held that the sureties were not discharged from the judgment ddbt, 
though they were made liable only in the event of the principal debtor not 
paying the decretal amount.” A surety who undertakes to produce the 
judgracnt-dcbtoi when called upon by the coiut to do .so is bound so long is 
the judgment-debtoi is bound. He cannot plead satisfication of the decree 
by any adjustment or dischaige oi the decree which has not been certified 
by the court”. A surety for a party in a suit is discharged from his obliga- 
tion where the compromise which is subsequently embodied in the decree it 
not one which was in the contemplation of the parties*. Where a surety 
guarantees payment fot conveyance of property free irom encumbrances apart 
from those mentioned in a schedule, and it turns out that the property ts 
charged with another encumbrance, which the vendor forgot and of which 
the guarantor had no knowledge, the surety is discharged from liability*. 
Where pending an appeal to the High Court a judgment-debtor obtains B 
stay of execution of the decree on furnishing a surety for the interest on the 
decretal amount and a surety bond is executed on those terms, but the High 
Court grants a stay of execution of the decree on the defendant furnishing 
security on quite different terms, the order of the High Court puts an end 
to the obligation of the surety who is discharged from the date eff the order 

15 Evam v. Vfhyh, 5 Bing 485. 

16 Ntcholh V. WUstm, 4 C 560. 

17 fia Bid v. faharmaO. 59 C 1450, fold in Veerastoamt v. Remanmt 68 MLT 444. 

18 tktrshm v. Khair. 73 IC 353 ; MiOianth v. U Ba, 1939 PC 110. 

19 Sham V. Soknu, 9 IC 742. 

20 Vbweddy v. Dmi, 50 MLJ 584; Onkcamud v. Nritya, <7 IC 885. 

1 mrnuddm V. ZakskHdhoi, 31 .Bom UR 1442. 

2 Wmts V. Wmk. 17 Sfan 218. * 
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of the High Goun^. Where security is given for the satit^don of a decree, 
die decree is set aside but restored on appeal, the surety's liabflity remains*. 
A surety under O. 38 r. 5 is bound for the amount passed in judgment upon 
award, an arbitration being an ordinary incident in a suit^ It has been pointed 
out, however, that having regard to the definition given in S. 126, Ss. 133, 
135 and 139 cannot apply to a contract of guarantee, where the bond is f^ven 
to the court, for, as has been said in Madmlal v. Radhakism* “by no 
stretch of imagination could the court be called a ‘creditor’ in whose favour 
the surety executes a bond” ; but it does not follow that the principles under* 
lying these sections should not be applied mutatis mutandis. The court 
can correct the security bond where the error is of its own officer, and hold 
the surety liable*. Where an offer was made by a judgment-debtor to a 
judgment-creditor and was kepi open for acceptance for a week but it was 
not signified till 6 months had dapsed, there being no new contract the 
surety was not discharged*. The liability of a surety for an employee m the 
Small Cause Court is not affected by the judge of the court being inwsted 
with the powers of a subordinate judge**. \ 

A agreed to stand surety for an overdraft allowed by Bank to the prin- 
cipal debtor, S. The Bank required a guarantee in the form which was 
handed over to S S got it filled by A for a sum of Rs. 25,000 The Bank 
dedined to accept this letter of guarantee. S then took bark the letter and 
after some time brought it back with the figures so changed as to read 
Rs. 20,000. The Bank accepted this letter and kept it The Bank sued A 
upon this letter of guarantee. A raised the contention that as there was a 
material alteration of the instrument of guarantee, he was absolved of all 
liability on it. 

It was held by Kapur and Hidayatullah JJ forming a majority that the 
avoidance of contract by material alteration was inapplicable as the document 
was not altered while in possession of the Bank or its agent but was altcnred 
by S who was at the time acting as the agent of A Sarkar J however took a 
contrary view**. 

134. Disdiarge of sarety by release or discharge of principal 
Mtor. — ^The surety is discharged by any contract between the 
creditor and the principal debtor, by which the principal debtor 
is released, or by any act or omission of the creditor, the legal 
consequence of which is the discharge of the principal debtor. 

3 ffinOal v. ManM, 28 Bom LR 517. 

4 MatHKkfee v. Chettyar, 105 IC 602. 

5 Vwtma V. Bhofnd, 45 IC 429. 

6 160 1C 236. 

7 fmrpvHbti v. Vinayak, 179 IC 258 

S Srt Madho V. Her!. 1938 N 259. 

9 Brindabm v. Kanhaiya Led, t ALT TS. 

14 Oraithwaity v. HmBkm, 1 A 87. 

11 AtMOm V. TtwMfs Bank, AIR 1963 SC 746. 
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lUustmtions t 

(a) A gives a guarantee to C for goods to be supplied by C to B. C su^es 
goods to B, and afterwards B becomes embarrassed and contracts with his anmtOH 
Qmduding Q to asagn to them bis inroperty in consideration of their rdeudng him 
from th^ demands. Here B is released from his debt by the contract with C, and 
A is discharged from his suretyship. 

(h) A contracts with B to grow a crop of indigo on A’s land and to deliver it 
to B at a fixed rate, and C guarantees A’s performance of this contract. B diverts a 
stream cd water which is necessary for irrigation of A’s land and thereby prevents him 
from raising the indigo. C is no longer liable on his guarantee. 

(c) A contracts with B for a fixed price to build a house for B within a stipulated 
time, B supplying the necessary timber. C guarantees A’s performance of die contract. 
B omits to supply die timber. C is discharged from his suretyship. 

*1. The section. — “It is an elementary law that in a dmple case of prin* 
dpal and surety the surety is discharged if the creditor gives time to the 
principal or does certain other acts : and a fortiori, if the creditor releases 
the principal debtor, ci course, the surety is released too. There are certain 
number of acts which will not release the surety if, when the act in question 
is done, there is a reservation of rights against the surety. A common ins* 
tance of this is the giving of time. When you find in the instrument of svre- 
tyship itself a provision that the surety shall be liable notwithstanding 
certain acts being done by the creditor which would othervnse release him, 
these doctrines have no application”’®. Any substantial change in the t^Bce 
of the principal, witliout the surety’s consent, discharges the surety from 
liability**. Where a guaranteed creditor along with other creditors entered 
into a composition with the debtor under which the debtor assigned his 
estate for the benefit of the creditors, and the creditors discharged the debtmr 
from further liability, the surety was released**. Where a seller fails to 
execute a conveyance in favour of the buyer under the terms of the contract, 
the seller cannot call upon the buyer’s guarantor to pay any sum under the 
guarantee**. If there be an absolute and unconditional release of the {urincipal 
debtor by the creditor, the remedy of the surety is gone because the debt 
is extinguished. The surety cannot be sued in such a case as that would 
be Jbraud upon the rest of the auditors. Where, however, the creditor 
gives time or grants a release to the principal debtor, and there is a reser* 
vation of rights against the surety, the surety is not discharged**. The rule 
laid down in the above case may be taken to have been embodied in this 
seetion. Under the Contract Act, therefore, where there is a reservation 
of rights against the surety, he is not discharged. So long as there is the 
possibility of the surety having recourse to the principal debtor for payment 
or for contributitm, the debt itself is not extinguished and the ri(^t to 
proceed against the surety is not affected. Where a suit is brought against 


12 Parry v. NaHond Provincid Bank, (1910) 1 Ch 404. 

13 SktOatt V. Platehar, LR 2 CP 409 ; Woodcock v. O. & W. By,, 1 Draw 521. 

14 Cragoc v. fortes, LR 8 Ex 81, see illust. (a). 

15 probodh V. Oittandm. 59 0.1 5Q3. 

18 Bdam V. OoMtg, Ut 7 CP 9 ; Coicper v, SmBh, 4 M ^ W 519. 
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three persons and 'ivithdra\(m against one, the principal debtor, there cannot 
be a more express reservation of the plaintifE’s intention to prosecute his 
remedies against the other two who are the sureties’’. The section does 
not apply to a case where the creditor has obtained a deaee against both 
the principal debtor and the surety but the liability of the principal debtor 
was subsequently extinguished”. "The extinction ot the principal obliga* 
tion may be the result of a contract between the creditor and the debtor, 
or may be brought about under S. 39, S. 53, or S. 54, or by some transaction 
under S. 62 or S. 63. Anything which extinguishes the guaranteed obligation 
also determines the surety’s liability’’”. An express release of the principal 
debtor coupled with a leservation of the cicditor’s right to proceed against 
the surety does not discharge the piincipal debtor. The remedy of the 
surety against the principal debtor is not discharged in such a case. The 
surety is liable for the debt, but when he pays off the debt he stands the 
shoes of the creditor and is entitled to enforce remedies available to the Wedi- 
tor*. The section presupposes the existence of a contract of guarantee to 
which the creditor and the surety, if not also the debtor, arc parties. \The 
liability of the surety arises from an undertaking gfiven by him to the creditor 
in consideration of something done by the latter. If there be no contract be 
tween the creditor and the surety, eg, where security is given pursuant to 
an order of court, the creditor is not a party to the contract of guarantee 
under which the sureties become liable This section, therefore, has no 
application to such a case*. After a decree is passed against the principal 
and surety, the surety cannot plead acts of the creditor which would dis- 
charge him from liability*. It is not permissible for a creditor to call upon 
his guarantor to pay any sum under his guarantee in the face of the fact 
that the creditor has failed to carry out the most important term of the 
ccmtract guaranteed*. The surety is regarded as a favoured ci editor. He 
is entitled, as such, to insist upon a rigid adherence to the terms of his (the 
surety’s) obligation by the creditor, and cannot be made liable for more than 
he has undertaken ; for though his contract is not like that of an insurer, 
uberrima fidei, it is one stricthHmi juri^ 

’The rule that the discharge of the principal debtor necessarily carries 
with it the release of the surety is founded on the piinciplc that it would be 
a fraud on the principal debtor for the creditor to release him from liability, 
if tihe latter were then able to proceed against the surety, who in his turn m'ght 
sue the principal debtor and thus render the alleged release nugatory. But the 
case is different if the agreement to discharge the principal debtor contains a 


17 Murueanm v Munusttmi, 38 MLJ 131 see Webb v Hewitt, 3 K&J 438. 442 ; 

69 ER 1181, 

18 NeUore C. V. Bank v. AkiK, 1948 M 252. 

19 C. 8t S. 401 ; Firm AtfiH v Parasetti. 1937 M 501. 

20 Bobu V. Mmukbd, 176 C 686. 

1 fang BMur v. Basdao, 34 ALT 860 

2 MeemksM v VeUunbd, 1944 MM 423 

3 Prebodh V. Gmeuimre, 152 1C 571. 

4 Warn V. AMm, 183 1C 785. 
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ztscgrvaUan of zighu 4gain«t the surety, the lelease ol the principal debtor is 
iMMt absolute in such a case*. Where a partnership is entered into lot a limited 
period of 5 years, on its continuance after the expiration of that period the 
surety is discharged*. 

2. Discharge of surety by rdease of principal debtor.-— Where the creditor 
has not done any act the legal coase<j[uence of which will be the discharge of 
the prmupal debtor, the surety is not discharged. Merely withdrawing a suit 
against the prmupal debtor does not amount to a discharge of the prmdpal 
debtor unless the creditor by act oi words definitely exonerates him\ Where 
there is novation of a debt there is an absolute release of the prinapal debtor, 
the remedy agamst the surety is extmguished and no right can be reserved in 
such a case*. A surety has been held not be discharged by the amalgamation 
of a bank (by novation of debt)*. 

Wheie a creditor proceeds to realise iiom one of the sureties only and not 
from the otliei or horn the principal debtor, the ueditor havmg done nothing 
by his own act or onussion to destroy the debt, or to impair the surety s eventual 
lemeuy, the liability ol the surety subsists** I he mere onussion oi the cre- 
ditor to pursue his suit against lire principal debtor by tailing or refusmg to 
effect service of summons on him does not discharge the suicty irom liability, 
for under O. 9, i. 5 oi the Civil Procedure Code the piaintiif has the liberty 
to bring a fresh suit against him**. I he suiety, tiieretoic, is not disciiarged 
whete tue aeditor incicly waives his right oi action against the prmupal 
debtor, oi where the agreement to disciiatgc the pimcipai debioi contains a 
resuvation oi the ucdiioi s light against the suiety*-'. Wheie a surety under- 
takes to pay any amount that may be ordered agamst two delenuants m a 
smt, the dismissal oi the suit agamst one under a compromise deuee operates 
as a release of the surety*'. Wheie a suiciy mortgages his property to secure a 
debt due to a bank, and it is stipulated that the bank may compound with the 
prmupal debtor or give time to him for payment oi the debt without aftecting 
the bank’s right agamst the suiety, and the bank releases the debtoi on pay- 
ment ol a pail of the debt by the debtor, it has been held that the bank's ng^t 
agamst the surety for the balance is not aftexted by the lelcase on account of 
the stipulation in the mortgage deed**. The release of the prmupal debtor 


5 Armadtma v. Kommmal, 56 M 625, fold in Kanhai v Sukanatum, 14 R 594 ; YfoXbbhoii 
V. Jogjtvm, 1936 N 260. 

6 SmaU v. Cume, 5 DGM&G 141. 

7 Khuthat v. Gaun, 161 IC 462, refing to J<mala v. itaj Kumar, 127 IC 714; Ourdit 
V. Gujjar, 50 1C 312 ; Mahant y. U Ba, 1939 AC 601. 

8 Commercial Bank v. Jones, 1893 AC 313, distgd. in Perry v. National P. Badk, 
(1910) 1 Ch 464, 478. 

9 Bradford Bank v. Sutchffe, (1918) 2 KB 833 : 88 LJ PC 85 : 119 LT 727 : 34 
TLR 619 : 24 Com Cas 27 CA 

10 Bhaguandas v. Secretary of Stata, 28 Bom LR 662. 

11 Nathabhat v. RanchhodUd, 39 B 52;SAaiik Alb v. Mahomed, 14 B 267 

12 Kionahai v. Sukanamn, 14 R 594, se«' oases tefd. to. 

13 Gundfa v. Kom, 179 1C 594, 
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with a reservation o£ remedies against the surety consented to by the surety is 
to prevent the discharge oi^ the surety uptm this principle ; first, that it Mbnts 
the implication that the surety was meant to be discharged, which is one of 
the reasons why the surety is ordinal ily exonerated by such a transaction ; and, 
secondly, that it prevents tlic rights of the surety against the debtor being 
impair^, the injury to such lights bemg the other reason ; for the debtor 
cannot cmuplain if the instant afterwards the surety enforces those rights 
against him; his consent that the creditor shall have lecourse against the surety 
is, impliedly, a consent that the surety shall have recourse against him”. 

A discharge of the principal debtor by operation of law as in the case of 
bankruptcy does not rdease the surety”. The bioad principle of law is that 
a surety cannot claim to be discharged on the ground that his position has 
been altered by the conduct of the person with whom he has contracted, where 
that conduct has been caused by a fraudulent act or omission against Iwhich 
the surety has guaranteed the employer. Ihus, a surety is liable even mough 
the principal debtor obtains payment from his employer by means of a Ipiged 
certificate”. The legal consequence of tiie omission on tlic pait of a creditoi 
to bring the legal representatives ol the debtoi on the record is to disci^arge 
the sureties”. When one of two suieties without his co-surety’s knowledge oi 
consent undertakes with a thiid party to discharge the oiiginal debt, the other 
surety is absolved from liability”. The inability ol tlie creditor to proceed 
with his suit against the principal debtoi by reason of the disappeaiancc of the 
latter and his consequent demand of lelicl against the surety only does not 
operate as a discharge of such suicty". AVhcie tlic creditor takes over the 
e$late of the principal debtoi, so as to discharge him, the merger has the effect 
of extinguishing the surety’s liability'. “Mere omission on the part of the 
employer, mere passive acquiescence in acts which are impiopcr on the part of 
the emfdoyee, will not release the surety. If there be an omission to do some 
act which the employei has contracted with the surety to do, or to preserve 
some security to the benefit of which the surety is entitled, the case is different. 
There the omission would be one inconsistent with the relation between the 
surety and the peison with whom he contiacted to be surety^ Where in a suit 
against the principal debtor and surety, because summons could not be served 
upon the principal debtor, the creditor waived his claim against the debtor, the 
legal effect was to discharge the principal debtor but not the surety*. Where 

15 JCsonlsv Cole, 16 LJ Ex 115. 

16 Jacobs, LR 10 Ch 211 ; Re London Chartered Bank, (1893) 3 Ch 540 ; Bombay 
Co, y. Of^dei Asngnae, 44 M 381 ; Thakur v. Phagwa, 1936 PeA 150 ; Subranuman 
y. Chinm, 1942 M 145. 

17 Mayor of Kingston upon HuU v. Harding, (1892) 2 QB 494. 

18 Nurdin y. Allah, 106 IC 481. 

19 KondapatU v KondapOli, 70 IC 355. 

20 5h<tifc AlH y. Mahomed, 14 B 267, fold in Bdajt v Hasttmal, 17 IC 893. 

1 Sami y. Ramasteami, 44 MLJ 171. 

2 Mayor of Kingston upon HuU v. Harding. (1892) 2 QB 494, cited in Stdfnramama 

y. Sheu WdUaea. 58 IC 64«. , 
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aa eK parle decree passed against the principal debtor was aU9wed to be with* 
drawn with leave of court, the suit against the surety was liable td be db- 
missed*, but this view has been held to be wrongs. Where the plaintiff has 
not made any variaion in the terms of the contract between him and the 
principal debtor, nor has released the debtor, nor has by any act or omiisiefl 
discharged him from the performance ol the contract, nor W done any act 
inconsistent with the rights of the sureties, nor has cnnitted to do any act whidr 
his duty to the sureties required him to do, the surety is not discharged*. 

3. Omission of the creditor to sue debtor within Umitatiom->The omis* 
sion of the creditor to bring a suit against the principal debtor within (he 
period allowed by the law ol limitation undoubtedly discharges the debtor 
from his obligation, but the question is whether the surety is thereby dis* 
charged. There arc conflicting decisions on this point. The Hi|^ Courts 
u£ Bombay^ Calcutta*, Lahore*, Madras'*, Rangoon", and the Judicial Com- 
missioner’s Court at Nagpur'*, have held that when a creditor allows his 
lemcdy against the principal debtor to become barred by limitation, the surety 
is not thereby discharged from his liability to the creditor. A contrary view 
has however been taken by the High Court of Allahabad**. The view of 
the Allahabad High Court has been disapproved by the Privy Council**. In 
an old English case the rule has been thus laid down : “The surety has 
no right to say tliat he is discharged from the debt whicli he has engaged 
to pay, together with the principal, if all that he rests upon is the passive 
conduct ol the creditor is not suing. He must himself use diligence, and 
take such effectual means as will enable him to call on the creditor either 
to sue, or to give him the surety, the means ol suing’’**. The mere filing 
beyond time of an application for restoration of a suit against the principal 
debtor which was dismissed for default is not such as act or omission as will 
discharge the surety from his liability to the creditor**. 

The contract has no application to a ca.se governed by the Negotiable 
Instruments Act. Thus, where the acceptor of a bill is not liable (because 

4 Munshi Ram v. Molava, 40 IC 400, Maung Po v. Ko, 11 LBR 150 fold. 

5 Kanahtti v. Sukananan, 14 R 594. 

6 KoK V. Abdul. 23 CWN 545 PC. 

7 Hajarimal v. Krishnarao, 5 B <547, fold in Sankatm v. Virupakshapa, 7 B 147; 
Narayana v. Tinamya, 31 B 50. 

9 KrUhto V. Radha, 12 C 330 ; Bireswar v. Saidpur C Bank, 41 CWN 1361. 

9 Dil Muhammad v. Sain Das, 100 IC 922; Nur Din v. Allah Ditto, 138 IC 305; 
Bharat N Bank v. Thakar, 16 L 757. 

10 Subramama v, Gopala, 32 M 308 ; Carter v. White, 25 Ch D 666, 672 : (1881-85) 
AU ER Rep 921. 

11 U Ba. v. Lay, 10 R 398 ; Mahant v. U Ba. 1939 Rang 358 PC. 

12 Nonrin Das Nenu, 116 IC 421. 

13 Ranjit v. Naubat, 24 A 504; Jagmohan v. GataHi, 28 ALJ 1084; Barakaturmim 
V, Mahbub, 42 A 70 ; Ancmd v. Collector of Bijnor, 54 A 1007 ; Radha v, Xhdock, 
11 A 310; SaKgram v. Lachhman Das, 50 A 212; Jang Bahadur v. Basdao, 34 
ALJ 860 ; Chattar v. Makhm, 1936 Pesh 20. 

14 MOmth V, U Bot 1939 PC 110. 

15 Syta V. Bperatt, 2 Rrtss 381, 384. 

16 BJmvt If Bank v. Thakar, 16 Uk. 7S7. See S. 137. 
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ke j* joined as a party to the suit after the pariod of Umitationi has expired^ 
the drawer is not disdrarged from his liability if the suit has been institutial 
against him in timd^ An executant of a promissca-y note whose under- 
tahing to pay must be unconditional cannot be held in law to have the 
position of a surety whose liability is conditional on the failure the debtor 
to pay". 


135. Discharge of surety when creditor compounds with, gives 
time to, or agrees not to sue, principal debtor.—A contract between 
the creator and the principal debtor, by which the creditor makes 
a composition with, or promises to give time to, or not to sue, the 
principal debtor, discharges the surety, unless the surety assents to 
such contract. I 

1. The section.— The reason why the surely ought to be consulW is 
that he must be allowed to judge whether the debtor will be given\ that 
indulgence contrary to the nature ol his engagement". The court in giving 
rdiief to a surety is not confined to the lontiacl of guatantec^. 

2. Discharge of surety by giving time to debtor, etc. — A surety is not 
discharged where by the giving of time the icmedv of the suicty is accelerated. 
e.g.f wheie in a pending suit a creditor enicis into an aiiangcmcnt with the 
debtor with a stay of execution until a day eailiei than that on which judg- 
ment could have been obtained in the icgulai coulse^ noi where the exten 
sion of time for payment is made with the suieiys consent", nor where the 
court grants time to the iudgmcni-dcbtoi to pay\ not where the light against 
the surely is reserved*, nor where the suiet)’s obligation is not merely to 
produce the debtor and to pay, it the debtoi tails to do so, but to 
pay the debt at once, it the petition to set aside the ex parte decree should 
be unsuccesstul*. The fact that the plaintiff foibcars to sue the moment 
the debt becomes due at the request of the debtors does not amount to a 
promise to give lime to the debtors. There must be a proposal within the 
meaning of the definition of the word ‘piomise’ i.c., the debtor must signify 
his willingness to do or abstain from doing something. A mere request not 
to sue inuuedialelv is not enough*. The section lontemplates a subsequent 
contract between the creditor and the principal debtor whereby the time 

17 Jambu v. Sundarara/a, 26 M 239; Kwong v C. A. Firm, 1933 R 131. 

18 Ld Behari v. Allahabad Bank, 27 ALJ 1137; Shiam v. Mukat, 1945 A 233. 

19 Rees v. Bcarington, 2 Ves 540 

20 Rttjivopala v. Rama, 1942 M 628 

1 Hubne v. Coles, 2 Sim 12. 

2 Sithanan v. Ht^gneeram, 54 C 1. 

3 Bidkrishna v. Atnumm, 1944 N 277. 

4. Bank of Hindustan v Govtnda, 57 M 482 ; see S. 134 n. 1. 

5 Yueut V. Abdul, (1938) 2 MLf 768. 

6 Mdkhan v. focfimi. 161 1C 244. « 
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tidgittaUy fixed is subsequently extended. In the absence oi sucbi a tub* 
sequent contract the section has no apjplication,'. ^Vhat really coostitutes 
giving of: time is the extension ol the period within which, by the censfiract 
between them, the principal debioi was originally obliged to pay the creditor 
by substituting a new and valid contract between the creditor and the principal 
debtor to the surety does not assent. Where a Bank, gives time to die prindpotl 
debtor to make up the shortage ol goods pledged to tlic value of several 
thousand, this does not amount, without more, to piomising to give time so 
as to discharge the surety*. 

Where a aeditor without the knowledge ol the smety accepts Irom the 
principal debtor a sum ol money on account ol interest, in excess of the 
interest then due on a ptomissoiy note and so gives lime to lire debtor, he 
thereby discharges the surety Irom his liability on the promissory note*. The 
reason is that the surety has a right, at any time alter the debt becomes 
due, to insist upon proceedings being uken by the creditor at once 
against the debtor, or he may himseli pay oft the debt and proceed against 
the debtor ; and binding uirangcnient between the creditor and the debunr 
which prevents the surety liom doing either the one or the other of tliese 
things deprives liim ol that right''. The rights ol a surety arc not to be 
interlered with without his tonscni". Where a creditor impliedly gives time 
to the principal debtor, the surety is discharged^'*. The question whether an 
agreement to give time to the debtor discharges the siucties or not depends 
on whether the contract is indivisible ot severable. 'I'hus, where there are 
two debts, the giving ol time lor the payment cd one docs not relea^ the 
surety from his liability as to the other*''. But an agreement to give time 
for the payment oi arreats oi the instalments due under a hire>purcbase 
agreement has been held to ilischargc the surety not only irom any liability 
in respect of those insttdincnts but also in respect of the whole contract**. A 
contract by a aeditor to give time to the principal debtor discharges the 
surety, so also an arrangement providing for postponed payment or for tfie 
amount being paid by instalments"*. Where for an existing jdebt secured 
by deed a new covenant is taken, by whiclr payment of the debt is postponed 
by the grant of time to the principal debtor, the sureties to the first debt are 
discharged from liability*". The mere taking of additional security does not 

7 Lai Behari v. Allahabad Bank, 27 AL] 1137. 

8 Amrit Lai v. State Bank of Travancore, AIR 1968 SC 1432, 

9 Rally Prosumta v. Umhica, 18 WR 417. 

10 Protab v. Gour, 4 C 132; Annadana v. Konammal, 56 M 625. 

11 la&ivandas v. King Hamilton & Co., 55 B 677, see as to the meaaiiigs the 
term surety as used in S. 126 and in S. 135. 

12 Bolton V. Buckenham, (1891) 1 QB 278; see Combe v. Woolf, 8 Bing 
Thummala v. Satra, 1937 M 584;. 

13 Croydon Gas Co. v. Dickimon, 2 CPD 446. 

14 Midland Motor Showroom v. Newman, (1929) 2 QB 256, 264; MohmMidd v. 
VdUappa, 70 MLI 708. 

15 Annadam v. Kxmammd, 56 M 625: Phrthi v. Bam, 1944 t MMmmmid e. 

,■ vmappa, im M 576. /' , 
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disc)iarg(? the surety. Alpirg with it there must be an express cn- istpiied 
ootktract to give time. It is well established that by giving time is meant not 
merely forbearance to sue but entering into a binding engagement by which 
the creditor predudes himscli from suing within a certain time”. But a 

surety is not discharged from liability by a debtor striking a balance in the 

account book of the creditor”. When a suiety bond is executed under S. 55 
(4)> C. P. C. the surety is not discharged by tire dc'cree-holder granting time 
to the judgment-debtor”. The suiety is not discharged by the court granting 
lime to the judgment-debtor”. Where in respect oi a debt carrying no 
interest time is given to the principal debtor tor its payment and interest is 

stipulated to be paid on the debt, the surety is discharged^ 

It is laid down in Damodardas v. Muhammad^ that a mere gratuitous 
agreement by a creditor to give time to the principal debtor will not dis- 
charge the surety, but the agreement must amount to a contract. Similarly, 
in an English case, it has been laid down that in order that the surety may 
be discharged two things arc necessary. There must be a binding contract 
to give time capable oi being cniorced, also the contiaci must be with me 
principal debtor and not with a third party'. But aftei the ruling in Chunifa 
Mai V. Moolchand^, it has been doubled ii the above is good law*. Whe^e 
a consent deace providing for payment by insialments is made without the 
knowledge and consent of the suiety, he is dischaigcd. Mcie forbearance to 
recover may not release the surety, but giving the debtor the light to refuse 
to pay, except parts of the debt at stated intervals, alters the position of the 
debtor as regards the aeditoi*. A surety toi a judgment debtor is dischaiged 
when the debtor himself surrenders and pays a part of the deaetal amount^ 

A cmnpromise of a suit has the effect of discharging a surety*. Where 
a security bond provides that in case a suit is deaeed against the defendant 
and the deaetal amount is not realised, the siurety would be liable for it, 
the surety is discharged by a compromise of the suit whereby the defendant 
is g^ven one month’s time to pay*. Wheie the endorsee of an accommodation 
note enters into a composition deed with the payee reserving his right against 
the maker, the maker is not discharged”. Whetha a compromise is m is 


17 T. N. S. Firm v. MuJianunad, 146 IC 608. 

18 Devi Das v. Sani Singh, 133 IC 652. 

19 Dhari Mai v. KansM Ram, 100 IC 763. 

20 Karipa v. Samba^ 180 IC 60 ; Mohammed v. Khadija, 1938 L 472. 

1 Maung Po V. Begbie, 30 1C 637. 

2 22 A 351 ; Lai Behan v. Allahabad Bank, 27 ALJ 1137 ; Maharoj Bahadttr v. 
Basanttt, 17 CWN 695. 

3 Clarke v. BirUg, 41 Ch D 422, 434. 

4 55 MLJ 1 K. 

5 Tejunui v. Secretary of State, 147 1C 478. 

6 MahomedtUli v. lakshmibrn, 31 Bom LR 1442; National Coal Co. v. KsMtish, 30 
CWN 540, Tatum v. Evans, 54 LT 336 fold ; but see Apputmi v. Isack, 43 M 272. 

7 Bhs^iittttndas v. Ndbin, 1933 C 337. 

8 Ndffingh v* NirptUg 140 IC 584« 

9 Abdul V. ManndUl,. 98 IC 988 ; Kunjlal v. Batuk, 120 IC 552, but see Hafi Ahmed 
V. marun, S5 B 97. 

10 Bank of SlMusm v. GovMa, 1934 M 75. * 
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not excluded by a surety bond is always a question of fact^. It it to be 
noted** that there is a divergence of judicial opinion as to whethelr the 
surety is liable after a consent decree. The Patna view is that he is noP*, 
that was also the earlier view ol the Calcutta High Court**. The decisions ate 
based on the view that a compromise ol this sort deprives the surety of the 
possibility of being discliarged from all liability by the decision of the court> 
therefore, he is discharged if there is a compromise between the parties bdiind 
his back. I'he Bombay and Madras High Courts take the opposite vietW*. 
The latest decision ol the Calcutta High Court agrees with them”. The 
Rangoon High Court has held that the mere entering into a ccantnomise 
deaee by the parties could not necessarily discharge the surety, unless new 
terms are imported which are outside the reasonable requirements of the settle* 
ment by consent*’’. A consent decree is not any the less a decree because 
it is agreed to by tire paities to the suit and a surety must be taken to have 
contemplated sucli a possibility”. A surety who had executed a surety bond 
for the satisfaction ol tlie decree (hat might be passed by the court is not 
ipso facto discharged upon passing of a consent decree, if such consent decree 
is not the result of any fraud oi tollusion between the plaintifip and the 
defendant and if no prejudice is caused to the surety Sec. 133 or 135 will not 
apply to such a case”. 

136. Surety not discharged when agreement made with third 
person to give time to principal debtor.— Where a contract to give 
time to the principal debtor is made by the creditor with a third 
person, and not with the principal debtor, the surety is not 
discharged. 


Illustration 

C, the holder of an overdue bill of exchange drawn by as surety for B, Mid 
accepted by B, contracts with M to give time to B. A is not discharged. 

The section.— -This section differs from the picceding one by the fact’ 
that the contract to give time is not made with the principal debtor but with 
a third person, hence the surety is not discharged. Such an act also does 
not obviously come under the rule set out in S. 139. In Fraser v. Jordan^, 
it was held that inasmuch as the agreement to give time was not with the 
principal debtor but with a stranger, who was no parly to the bill, it did 

11 Dalip V. Kishan, 1937 L 34. 

12 Fabiruddin v. Debt, 154 IC 461. 

13 Nm-singh v. Nirpat, 11 Pat 590. 

14 National Cod Co. v. Kskitish, 30 CWN 540 ; Muhammad v. Ram, 55 C 91. 

15 Ahmad v. Maruti, 55 B 97 ; Appuni v. /sack, 43 M 272, 

16 Jia Bat v. JdhammU, 59 C 145. 

17 Md/andi v. Raman, 174 IC 915. 

is Annadmt v. Konammd, 56 M 625. 

19 A<AX Mtaiasa v. Jhtram Otmd, AIR 1972 Bom S8, 91. 
as 8 S a; » 903. • 
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not dJUUmge the siuety. As has been stated in Clarke v. Bxrley\ in order to 
discharge the surety two things are necessary. There must be a binding con- 
tract to give time capable ot being enforced ; and the contract must be with 
the prinapal debtor, if merely made with a third party it will not do. 


137. Creditor’s forbearance to sue does not discharge surety.^ 
Mere forbearance on the part of the creditor to sue the 
principal debtor or to enforce any other remedy against him does 
not, in the absence of any provision in the guarantee to the 
contrary, discharge the surety. 


lUustrabon 

B owes to C a debt guaranteed by A. The debt becomes payable. C does 
sue B for a year after the debt has become payable. A is not discharged from 
suretyship. 

Forbearance to sue. — Simply negiectmg to sue the principal debtor, 
the absence oi any piovisiun in lUe guarantee to ihe (uutiaiy, will not h 
any effect upon the suicty”*. Mcie laches o£ the obligee, oi meie passiv^' 
acquiescence by the obligee {e-g., in acts which aic contrary to the conditions 
a bond), arc not sufiicicnt oi itscli to lelicve the siueiy. Thcte must be 
some positive act done by tlic obligee to the piejudicc oi the suiety, or sucli 
degree oi negligence as to imply connivance and amount to baud . In applying 
the section a carciul distinction must be made between a variation ol a con- 
tract and a meic iorbeaiancc*. Actual waivci i^ something moic than mere 
forbearance, lor the legal consequence of a waivei is the dischaigc ot the 
principal debtor*. Merc lorbcaiance means a iorbearante not resting upon 
or in consequence of such a piomisc to gi\e time to, or not to sue the 
principal debtoi, as will amount to a contiact* ; this forbearance must 
be forbearance from suing the debtor within the period of limitation^ 
A statement by the creditor that he does not intend to file his claim against 
the principal debtor does not amount to a waiver of his claim against him so 
as to discharge the surety from liability*. 

A surety cannot compel the ucditoi to enioicc his rights against the 
princifMd debtor. The creditor may abstain from using any right that he 
possesses. Notice of default by the principal debtor need not be given to the 
surety. A creditor cannot be charged with having granted time to the prin- 
cipal debtor for failing to sue the lattei within the time fixed by the rules 
of the creditor’s society, for the rules form no part of the contract between 



1 41 Ch D 422. 

2 Onentd Ptnanci^ Corpn. v. Oumgy & Co., LR 7 Qi 142, 150 : Kali v. Abdul, 23 
CWN 545 PC ; Tuladas v. Hashm, 78 IC 868. 

3 Ah Yan v. Wedeema M. Committee. (1937) 1 Rang 405. 

4 idjereantUe Bank v. TtMlrmt, 27 1C 309. 

$ WHBams v. Kmg. 20 IC 189. 

6 Htaarimal v. Kruhnaruo, 5 B 647, 651. 

7 CJbtHW V. MakhttH. 1936 F4sh 20. 

I m Itwi V. On. 119 1C 749. 
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t]ie creditor and the surety*. Where the principal debtor to a certain extent 
broke his part of the contract and the ueditot did not inunediately enforce 
his remedies under it, this did not amount to a cauation of the contract or 
have the effect of discharging the suiety'* 

138. Release of oae co-surety does not discharge others.**-* 
Where there are co-sureties, a release by the creditor of one 
of them does not discharge the others ; neither does it free the 
surety so released from his responsibility to the other sureties. 

The section.— -The general principle applied to die particular case of co- 
sureties in this section has been laid down in S. 44. The En^ish law is 

different. It is to the effect that when the creditor releases one of two or 

more sureties who have contracted jointly and severally, the others are dis- 
charged, the joint suretyship of the others being part ot the consideration 
of the contiact of each But where the sureties have contracted severally the 
creditor does not break that contract by releasing a several surety". 

The liability ot sureties is under the law joint and several. If a creditor 
seeks to enforce the surety bond against some only of the joint sureties, the 
other sureties will not on that account be discharged : nor will release by 

the creditor of one of them discharge the others (vide Ss. 137 and 138 of 

the Contract Act) But the fact that the surety bond is enforceable against 
each surety severally, and that it is open to the creditot to release one or 
more of the joint suieties, does not alter the true character of an adjudication 
of the court when proccod’ngs are commenced to enforce the covenants of 
the bond against all the sureties. The mere fact that the obligation arising 
under the covenant may be enforced severally against all the covenantors 
does not make the liability of each covenantor distinct. It is true that in 
enforcement of the claim of the decree-holder the properties belonging to 
the sureties individually may be sold separately. But that is because the 
properties are separately owned and not because the liability arises ttnder 
distinct transactions” 

139. Discharge of surety by creditor’s act or omission impair* 
log surety’s eventual remedy.— Tf the creditor does any act which is 
inconsistent with the rights of the surety, or omits to do any act 
which his duty to the surety requires him to do, and the eventual 
remedy of the surety himself against the principal debtor is thereby 
impai^, the surety is discharged. 

lUustrahons 

(a) B contracts to build a ship for C for a given sum, to be paid by instalments 

9 Prict V KtrMutm, 34 L| 35. 

10 Pramd v. Jotmdra, 36 C 626 ; Abtd v. Lachm, 154 iC 814 ; see S. 134 n« 3. 

11 fvW V. NaMnd Bank ofJNew ZtdUmd, 8 AC 755, 764, 765. 

12 Sri Ch0Ha V. ftigttdUdt P0ttiu>d, AIR 1966 SC 1427, 1431. 
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M tlM» work rcadieti ccrtsia stages. A becomes sotetjr to C for B*s dne pMtomaxm 
ti die contract. C, widiotit the knowledge of A, prepays to S the last two Instal' 
OMSlts. A is discharged by this iwepayment. 

(b) C lends money to B on the security of a joint and serveral promissory note 

made in Cs favour by B, and by A as surety for B, together with a bill of sale) of B’s 
furniture, which gives power to C to sdl the furniture, and apply the proceeds in dis- 
cfuurge ot the note. Subsequently, C sells the furniture, but owing to his misconduct 
and wilful negligence, only a small price is realized. A is discharged from liability 
on the note. '' 'M'' 

(c) A puts M as apprentice to B, and gives a guarantee to B for M’s fidelity. 
B promises on his part that he will at least once a month, see M make up the cash. B 
omits to see this done as promised, and M embezzles. A is not liable to B on his 
gUAIfaiUMe 

1. The section. — ^This section provides for two cases, that of an act 
on the creditor'’s part inconsistent with the tight of the surety and that|o£ 
an omission inconsistent with his duty towards the suiety, the act or ihe 

having the effect ot impairing the surety’s remedy. The seclim 
may be contrasted with S. 134. That section, not referring to any duty op 
the creditor's part, deals with acts ot omissions which result in the discharge pf 
the principal debtor ; this section with acts or omissions which impair the 
snre^’s remedy against the debtor. C’ompare Negotiable Instruments Act, 
sec 40. 

"Among the rights of the surety aie those for which sections 133, 134 and 
135 provide. In the case given in illustration (a) the surety would be dis- 
charged imder S. 133. Illustration (b) suggests that it is the duty of the 
creditor to make the best of the securities which he holds, a duty for which 
further provision is made in S. 141. It suffices to prove negligence or mis- 
management, not positive misconduct or wilful negligence””. 

2. Acts inconsistent with rights of surety. — ^Where a contractor undertook 
to perform certain work and it was agreed that the thiec-fourtbs of the 
work, as fmish«i, should be paid for every two months and the remaining 
onofourth upon the completion of the whole woik, held that the surety for 
the due performance of the contract was released from his liability by reasmr 
of payments exceeding three-fourtlis of the work done having been made, 
without the cemsent of the surety, to the contractor before the completion 
of the whole work. The material question in such cases always is whether 
what has been dime lessens the security” An act of the creditor will operate 
•S a discharge of the surety when by that act the eventual remedy of the 
surety against the principal is impaired and not where the act instead of 
iUipairiog the eventual remedy tends to improve it”. When a decree-holder 
in an execution proceeding agrees to aorept payment of the decretal amount 
by instalments and accepts a surety bond, which provides that <m default 

pcmctual payment execution of the decree would follow, but the decree* 

■ A 

'-IS CAS. 4D7-8. Mumd loan Assocn. v, Sudlow, 5 C BNS 449 refdi. to on whl«h 

aiac (ib) is loonded. 

U V. tmdon Dock, 2 Keen 08. 

% B«ak of BmmA, 3 C 174. 188. 
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ottdti to iqppiy for mtaoLtilM to that the decree becodstei idiae harrcd. 
die acden of the decree^iolder is something more than mere fOTbearaace ia 
the senK of the term as used in the section and the surety is aecotdin^y dith 
diarged’*. Taking of security from a decree-holder in obedience to order of 
court as a omdition for the judgment-debtor’s obtaining a stay <rf executiinn 
without the consent of the surety does not release die surety from liability^ 
the sectitat must be read along with S. 141". Where a aeditor’s suit 
the debtor is d i s mis sed for default, but subsequendy the creditor takes all 
the steps he can to recover the money frmn the debtor, he is not guilly dl 
such negligence as disentides him from proceeding against the surety". 

3> Omtesion to do an act. — ^An omission to insure pursuant to the stipula* 
tion of the ccmtract has been hdd to disdiarge the surety in toto. The rule 
upcm the subject seems to be that if the peison guaranteed does any act 
injurious to the surety, or inconristent with his rights, or if he omits to do 
any act whidi his duty enjoins him to do, and the omission proves injurious 
to the surety, the latter will be discharged". On a continuing guarantee 
for the honesty of a servant, if the master discovers tiiat the servant has been 
guilty of dishonesty in the course of his service and instead of dismissing 
the servant, he chooses to continue him in his employ without the knowledge 
and consent of the surety, the surety is discharged, because by so continuing 
to keep him the employer deprives himself of the right of terminating the 
service, a right which the surety is entitled in equity to demand of the creditor 
to have exercised for his own protection". Where on account of the mi*, 
conduct of the creditor’s agents, the goods deposited as security by the principal 
debtor fail to satisfy his liability, the crcditoi has no remedy against the 
surety^. Where a person stands surety for any decree that may be passed 
against four persons, but the plaintiff with the leave of the court proceeds 
against one of the defendants only, the surety is discharged*. Where by reason 
of certain acts and omissions on the part of the creditor the eventual remedy 
of the surety against the principal debtor is substantially impaired the 
surety is discharged*. A surety cannot claim to be discharged for the creditor 
failing to do an act which it was only optional with him to perform*. 

Where the surety enters into the contract of suretyship in consideratiem 
irf something to be done by the creditor, e.g., give notice to the surety of 
the principal debtor’s default, or demand payment from the principal debtor 
within a stipulated time, if the creditor omits to perform the condition the 
Surety is discharged*. Where a surety contracted with a corporation that a 

16 Hmri V. ChuiM, S A 259. 

17 Kimbt v. GopaUt, 1949 M 194. 

18 Bharat N Bank v. Thakar, 16 t 757. 

19 Watti V, ShuttUnaorth, 5 H&N 235, 247, 7 H&N 335. 

20 JmUpt V. foxM, kR 7 QB 666 ; 41 LJ QB 293 : 27 LT 231. 

1 Mutual loan BUnd v. Sudhw, 5 C BNS 449. 

2 V. Bmhu, 60 IC 114. 

3 ruifd V. Ndtha, IS XC 469. 

4 V. JOtir Board, 66 ML} 108. 

^ S Jiamimt v, Wefmiby* 12 CBhfS 799, 808 
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ixitttniittor %vould e)U^te its work "wd! and truly”, dvr Mufety wfti lidd WK 
tt> be disdiarged ufxm the contractor doing the work in a defective a m a i W ii 
attibtoud^ it was stipulated that (t) the corporation should have the optlno 
ol superintending the execution oi the work and they did not do so, the 
reason being that it was a mere matter of passive inaction on their part and Hot 
a darelicticm on the part of the corporation, and (it) it was also stipulated 
(hat a certain percentage of that contract price should be retained till the 
engineer gave his final certificate, but it was paid over, the engineer’s certificate 
having been fraudulently obtained. The ground oi the decision is that a 
surety cannot claim to be discharged on the gtound that his position has 
btsen altered by the conduct of the person with whom he has contracted, where 
that conduct has been caused by a fraudulent act or omission against which 
the surety by the conuact ol suretyship has guaranteed the employer*. Mere 
negligence in supervision or failure to inform the sureties of embezdexient 
car delay in making a report to the police, is not suflident in law to discharge 
the sureties’. There must be active connivance amounting almost, if not 
entirely, to a fiaud. Passive acquiescence by the employei in a slove^y 
method accounting by the employee, whose conduct has been guaranteed, 
wQl not release the surety*. It is well settled that in the absence of aky 
special agreement, a guarantor has no right to control the appropriation by 
a custCHUer of moneys paid in a bank, subject to the qualification that the 
banker is bound to deal with the account in the ordinary way of business*. 
After the liability of the suiety has become fixed he cannot maintain that 
the guarantee is discharged merely because a new account is opened by the 
bank with the principal debtor. It has been laid down in an English cafe 
that if there be any agreement between the creditor and the debtor with 
reference to the contract guaiantecd, the surety ought to be consulted, and 
that if there is any alteration, which is not obviously cither unsubstantial 
or for the benefit of the surety, he is to be the sole judge whether he will 
remain liable. This is substantially in accord with this section. Where the 
bank has the means of satisfying an overdraft and yet does not choose to 
avail itself thereof, the surety will be discharged’®. The section does not 
apply to the case of a creditor omitting to sue the principal debtor within 
the period of limitation’’. 


140. Rights of surety on payment or perfonnance.>^Where a 
guaranteed debt has become due, or default of the principal 
debtor to perform a guaranteed duty has taken place, the surety, 
upon payment or performance of all that he is liable for, is 
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iamsM with all th^ ti0A$ wliich the creditor ha4 apiaat the 
pfind]^ debtftf . 

I* Hie 8ectioib~-Tfaie ri^ts conferred on tiie surety by the section md 
the next foUow from the implied prcnnise by the porindpal debtor to indemsi% 
the surety {see S. 145X It will be noted there is no limitation placed by this 
sectitm, as is ccoitained in the next, on the surety’s right s^jainst the prindpa! 
debtor on payment or perfonnance. These two sections regulate, as against 
the debtor, the rights of a surety who performs or otherwise discharges tim 
liabilities of the principal debtor. This section lays down a general prindple 
of which the most important practical application is to be found in the ncxt“. 

2. R^lttB of surety on payment—Under the section a surety who pays 
ofE a debt guaranteed by him must be entitled to all the equities whkh the 
creditor could have enforced, not merdy against the prindpal debtor buit 
also against all persons daiming under him. As has been observed in Heem 
V. Ooxeei^, “he can use cveiy remedy’’^. It indudes the right to prove the 
debt against the insolvent debtor in insolvency proceedings'*. Wlmever is 
liable to pay the debt of another, whether for value, as in the case of a 
broker who receives a commission for incurring liability to the sdler of goods 
for the buyer’s default, or gratuitously as between himself and the person 
originally and primarily liable, is a surety”. His general ri^t to stand in 
the place of the creditor who has been paid oif is undisputed ; this rig^t is 
not confined as between the original creditor and the prindpal debtor. A 
surety who pays off the debt for which he became surety must be entitled to 
all the equities which the creditor, whose! debts he pays off, could have enforced 
not merely against the principal debtor but also as against all persons 
daiming under him”. Where a suiety for one of the parties to an arbitra- 
tion pays a sum on behalf of the principal debtor, he is entitled to recover 
the amount from the piincipal debtor, though the reference to arbitration 
is void”. When the surety seeks to enforce his remedy he shall be in the 
same position as if he were the original creditor still unpaid, so he can 
avail himsglf of a remedy which accrued due after the time of his contracting. 
To enable the surety to enforce his right against the principal! debtor, (i) tiie 
debt must subsist, (ii) his remedy against the prindpal debtor must rdttain 
unimpaired”. The endorser of a negotiable instrument during its corrency 
is not a surety, but after the bills are dishonoured and notice didiontnut 
has been given to the endorser the endorser is primarily lialde as ptinci^ptlil 
on the instrument; though not strictly a surety for the acceptor, he has ^s 


12 VtfiWtn V. OffiettU Assignee, Madras, 63 MLI 615. 

13 21 WR 347. 

14 Kriskmuumi v. Copala, 99 1C 676. 
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ib cmmum mitik a lurety of the accefitbr that h« il entitiicdi* m {nrsiilii HMt 
hdlder, to the botefit o( the securities a»d to be put in a situatioa to havt 
a right to sue the acceptor^. For payment made by the surety to the decree- 
iMsldem the surety cannot demand any money from the judgment debtor vdio 
were merdy pro forma defendants in the suit by the creditor against the 
surety*. As to the position of a tranrieree of a surety's estate charged with 
the payment oi debts and liabilities, see Anand v. Collector of Sipior*. 

If a surety pays the whole of the debt, he is entitled to step into the 
sjboes o( the creditor and to have for his own benefit any rights which the 
otedittar happms to have against the debtor. The section makes it perfectly 
dear that these rights accrue when the surety has done all that he is liable 
to do. If the surety does not pay the whole of the debt due to the creditor 
from the principal debtor, but a part only, he is nothing more than a cr^tor 
having a daim upon the prindpal debtor*. When a surety is only wety 
for a part of the debt, and has paid that part of the debt, he is entidM to 
receive the dividend which the principal debtor pays in respect of that sum 
'which the surety has discharged*. The surety in older to enforce his right 
against the prindpal debtor must satisfy two conditions, (t) the debt i^df 
must tsubsist, (it) the remedy of the pnncipal must remain unimpaired*. 

A surety who pays the debt of his principal cannot be, so far as the rate of 

interest is concerned, in a worse position than a stranger who advances his 
money. He can, therefore, recover interest from the principal debtori. 

When a surety has paid off the debt of his principal, not only are all 
die collateral securities transferred to the suiety, but the right is also trans- 
ferred to him to stand in the place of the original creditor, and to use against 

the prindpal debtor every such remedy which the principal cieditor himself 
could have used. Therdorc the surety can proceed against the principal 
debtor upon the instrument creating the debt although the debt has been 
paid off by himsdf*. 


141. Surety’s right to benefit of creditor’s seciiiities.~>A surety 
is entitled to the benefit of every security which the creditor has 
against the principal debtor at the time when the contract of 
suretyship is entered into, whether the surety knows of the 
existence of such security or not ; and, if the creditor loses or, 
without the consent of the surety, parts with such security, the 
BWttty is discharged to the extent of the value of the security. 
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HkMratimts , 

(lO C idvances to hid tewuxt, 2,000 rupees on ths luanuitee of A. C lui tiso 
a iKirtfter security for the 2,000 rupees by a mortgaoe of Wa furniture. C cano^ 
mortgage. A becomes msolrmit, and, C sues A on his guarantee. A is disdiarged Crop 
tiabiUty to the amount of the value of the furniture. 

(b) C, a creditor whose advance to JB is secured by a decree, receives also a 
guarantee for that advance from A. C afterwards takes B’s goods in execution under 
the decree, and then, without the knowledge of A, withdraws the execution. A m 
discharged. 

(c) A, as surety for B, makes a bond lomtly with B to C, to secure a loan from 
C to B. Afterwards, C obtams from B a further secunty for the same debt. Sub* 
sequentiy, C gives up the further security A is not discharged. 

1. The section.->The rule laid down m the section may be thus illustrated 
from English decisions. Where a debt is secured by a surety, id is the business 
of the creditor, when he has security available for the payment and satisfaction 
of the debt, to do whatevei is necessary to make that security properly avail' 
able. He is bound, if the surety voluntarily proposes to pay the debt, to 
make over to the surety what securities he holds in respect that debt, sb 
that, being satisfied himself, he shall enable the surety to lealise the securitit» 
and recoup himself the amount of the debt that he has had to pay. A surety 
will be discharged from his liability as surety if the creditors have put it 
out of their power to hand over to the surety the means of recouping himself 
out of the security given by the principal. Tliai doctrina has been clearly 
expressed in the notes in Rees v. Barnnglon*. “As a surety, «i payment 
of the debt, is entitled to all the securities of the creditor whether he is 
aware of their existence or not, even though they arc given after the contract 
of suretyship, if the creditor, who has had or ought to have had them in bis 
full possession or powci, loses them or permits them to get into the possession 
of the debtor, or docs nor make them clf^tual by giving proper notice, the 
surety to the extent oi such security will be released if tlie creditor, by reason 
of what he has done, cannot, on payment by the surety, give him the securities 
in exactly the same condition as they formerly stood in his hands.” The 
surety has a right at any moment to every security held by the creditor at 
the date of the contract, and he has a furthei rig^bt to say, “you must always 
hold yourself in a position to be put in motiem at my request against the 
principal debtor’’^. A suiety who pays off the debt for which he is the 
surety must be entitled to all the equities which the creditor whose debts 
he pays oflE could have enforced, not merely against the {nrincipad debtor, 
but al^ against all persons claiming under him*^. A similar rule applies to 
ordinary creditors, for the rule in equity is that “if a creditor bedding security 
sues fmr his debt, he is under an obligation, on payment of the debt to hand 
over the security ; if having improperly made away with the security, he is 
unable to return it to his debtm-, he cannot have judgment few the debt”". 

9 2 WATLC 4 Id 1002, dted la Wulff v. Zay, LR 7 QB 750. 7«4. 
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What are the rig^ of a surety ? The question has been thus answeiwd : 
When a surety pays a debt, he has the right to be put in the place of the 
creditor as against the principal debtor and to use all the remedies which 
the aeditor could have used as against the principal debtor, in ord^: that 
the surety may recover back the stun which he has paid and which the creditcu 
has a right to demand frtan him“. The creditor is entitled to the benefit 
od all the securities, including any additional security taken by the surety, 
whidi the {xrincipal debtor has given to his surety, the surety has precisely 
the same right as the creditcMr, in fact, stands in his place". The principle 
is that the surety in effect, bargains that the securities which the creditor 
takes shall be for him, if and when he shall be called upon to make amy 
payment, it is the duty of the creditor to keep the securities in tact and not 
to give them up or burden them with further advances". 

The expression “security” in S. 141 is not used in any technical liense; 
it includes all rights which the creditor had against the property at thadate 
of the contract. The surety is entitled on payment of the debt or perfonnance 
eff all that he is 'liable for, to the benefits of the rights of the aeditor against 
the principal debtor which arise out of the transaction which gives rise to 
the right or liability : he is therefore on payment of the amount due by 
the principal debtor entitled to be put in the same position in which the 
creditor stood in relation to the principal debtor. If the aeditor has lost 
or has parted with the security without the consent of the surety, the latter 
is, by the express provision contained in S. 141, discharged to the extent of 
the value of the security lost or parted with". Where a Bank loses goods of 
value oi Rs. 35,690 pledged with it by the principal debtor, the surety is 
discharged to that extent”. 

2. Knows of.— ‘The mere circumstance that the sureties did not know 
that the aeditor hdd a security would be of no consequence, because sureties 
wae entitled to the benefit of every security which the aeditor had against 
the principal debtor, whether the sureties knew of the existence of those 
securities or not was immaterial". 

3. Extent of siitel7*s rights to securities.— The rule is laid down in riroilar 
terms in English text-books, but sometimes a little more broadly. The Act 
does not mention when the surety is entitled to have the security made ova 
to him, wholly or in part, whetha it is when the debt of the aeditor is 
paid or when the surety pays the amount of his guarantee. When a 
surety pays a portion of the debt, for which he is liable unda his guarantee, 
he is entitled to any sums, whidi the prindpal aeditor may receive as 
dividends frean the estate in bankruptcy ci the debtor, paid in respect of 

13 tfarra v. TibUtts, 5 QBD 562 ; 50 LJ QB 33 : 42 IT 797. 
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the {Kirtloa tbe debt wbidb tbe surety bes paidy as laid dpwn. ib £lfic v. 
Sii^mmueP*. Ibis rule is etnbodied in S. i4Q> but tbe queatiflb udurtlier 
a surety who has guaranteed an aliquot and defined portion ol a past didit 
secured by a mortgage is, on payment by him of the portitm of the debt 
wldch he has guaranteed, entitled to share in such moatgage in proportion 
to the amount of the debt which he has guaranteed and paid, before the 
mmtgagee has been paid the full amount of his mortgage debt, is difiEerent 
In such a case the creditor’s tight to hold his securities until his whole ddbt 
is paid is paramount to the surety’s daim uptm such securities which only 
arises when the creditcar’s daim against such securities has been satisfied. 
If the creditor proves in respect of that portion of the debt which has been 
paid, he prevents the surety from ptoving, for double pro<^ in respect of 
the same debt is not allowed in insolvency and when he receives dividends 
m respect of such poition, he receives them as trustee tor the sureties". The 
light of a suiciy, who has paid a debt, to the securities hdd by the creditor, 
depends also upon a prmuple of equity. The reason of the rule has thus 
been stated : “1 take u to be, because, as between the prindpal and surety, 

the prindpal is under an obligation to indemnify the surety ; and it is as 
1 conceive from this obligation the right ol tlic surety to the benefit of 
securities held by the creditor is derived”*. The equity between the creditor 
and the surety is for the ac'ditoi not to do anything to deprive the surety 
ol that light'*. A ct editor is not bound to exhaust his icmedic's against the 
principal debtor before suing the suiety'. A surety by paying off the prin' 
cipal debtor is entided to the benefit of all securities hdd by the creditor 
and can set off against the creditor’s daim any sum due to himsdf from the 
creditor*. Where the liability ol the surety rdates to the loan account of the 
debtor, he is not entitled on sadsiying that liability to amoimt lying hr 
deposit in the Cash Credit Account of the debtor*. If a co>surety obtains 
any security from the prindpal debtoi, the other co-surety is entitled to the 
benefit of it*. A surety who pays the debt is entitled to any bond or security 
given by the prindpal debtor to the surety^ 

4. Discharge of surety.— A surety is discharged if the creditor has so 
dealt with any security he possesses that he cannot, on payment by the surety, 
give him aU the securides he possesses, whether in existence at the time c£ 
the contract of suretyship or subsequently, in the same cimdidcm as they 
were when he first acquired them* Thus, where landlords advanced money 
to their tenants on a joint note of the tenants and a surety, afterwards toc4t 
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a aecauity for this sum as also for another sum advanced at the Mine thhe 
by an assignmddt d the furniture of the tenants by way of mtartgai^ tiMm 
distrained the furniture comprised in the security for arrears oi tent, they 
thereby discharged the surety, for they could not have released the furniture 
without losing their remedy against the surety^ Where a man entoRS into 
a contract of suretyship, he bargains that be shall not be prejudiced by any 
improper dealing with securities to the benefit of which he, as surety, is 
entitl^. This rule is not inf tinged by a creditor surrendering a policy of 
life insurance to the trustee in bankruptcy on the policy having already 
lapsed, for it has then become a mcic waste paper and is no security at all. 
Nor is the rule infringed by the creditoi surrendering the security to the 
trustee in bankruptcy and piovmg toi the whole debt. The creditor is not 
prevented from pursuing this policy allowed him by the law simply because 
there happens to be a suiety foi the payment ol that debt*”. It the meditor 
deals with the securities in a manner wairanied by the law, the liabuity of 
the surety is not affected theieby** If iheic are two or more debts each 
secured by separate security, the surely for one of the debts is not diso^arged 
it the creditor loses or parts with the security or securities relating to '.other 
debts**. A creditor who taking the goods of the debtor in execution afterwards 
withdraws the execution dischatges the surety. If however a surety, after 
such execution and release, himself promises to pay, he is bound by the 
promise*”. If an attachment be withdiawn by the crcditoi, the surety is dis 
charged to the extent ol the value of the piopcrty released**. Where a 
creditor sues his principal debtor and two sureties upon a mortgage bond and 
in his plaint formally relinquishes his claim against part of the moilgaged 
property, after such relinquishment the sureties are no longer bound, their 
position having altered for the worse*”. But it has been pointed out by 
Their Lordships of the Privy Counul that where in a suit against a principal 
debtor and his surety, the creditor withdraws the suit against the principal 
debtor without leave of the court to institute a fresh suit, the creditor is 
(Mreduded from s^;ain suing the principal debtor on the debt, but the debt 
itsdf is not di8chai^;ed and the remedy o£ the surety against the principal 
debtor is not impaired*”. The creditor is undet the obligation of preserving 
the securities which he takes from the principal debtor ; if any of them be 
lost by the act or default of the creditor, the surety may be wholly or 
partially discharged. But the law gives the creditor the right to assign the 
securities*”. Where hundtes are given to a bank as security for the mmiey 
advanced, through its mistake the bank is deprived of the benefit of a part 
<ff the security, this does not affect its right to recover on the securities under 
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S, 30 o( the Negotiable IiutniaKats Act Tbe prindple laid la 
section, viz., that a creditor havitag control ot a security is' chargeatde witli 
what he might have received from it but for his neg|ea or wilful defrult did 
not apidy**. Where D purchases felled trees from the Government agreeitig 
to pay the price in instalments and S stands surety for D, S stands discharged 
if D is allowed to remove ail the trees after he has paid tmly one instalment ; 
hence the Government cannot recover the unpaid instalments frmn S“. 

142. Guarantee obtained by misrepiesentatioii iiiva]fd.*rA]iy 
guarantee which has been obtained by means of misrepresentatioii 
made by the creditor, or with his knowledge and assent, conceiniQ| 
a material part of the transaction, is invalid. 

The section. — The rule laid down in this section is nothing but an ap]^ 
tion to the special case of a guaiantcc of the general rule laid down in section 19* 
A surety is discharged from liability when a fraud has been practised upon 
him. l^us, if with the knowledge and assent of the creditor, any material 
part of the transaction between the cicditcH- and his debtor is misrepresented 
to the surety, the misrepiesentation being such that but for the same having 
taking place, either the suretyship would not have bc'en entcied into at all, 
or, being entered into, tlic extent of the suiety’s liability might be thereby 
increased, the security so given is void on the ground dE fraud*. 

143. Guarantee obtained by concealment invalid.— Any guaran* 
tee which the creditor has obtained by means of keeping silence 
as to material circumstances is invalid. 

Illustrations 

(a) A engages B as clerk to collect money for him B fails to account for some 
of his receipts, and A in consequence calls upon him to furnish security for hlS duly 
accounting. C gives his guarantee for B’s duly accounting. A does not acquaint C 
with B’s previous conduct. B afterwards makes default The guarantee is invsM, 

(b) A guarantees to C payment for iron to be supphed by him to B to tha 
amount of 2,000 tons. B and C have privately agreed that B should pay five rupees 
per ton beyond the market price, such excess to be applied in liquidation of an old 
debt. This agreement! la concealed from A A is not liable as a surety. 

1. The section.— Improper concealment or non-disclosure of facts which 
ought lo be communicated and which would affett the situation of the parties, 
even if it is not wilful and intentional, affects the suietyship agreement. 
"The liability of a surety must depend upon the sitoatimi in which he is 
placed, upon the knowledge which is communicated to him the facts 
of the case, and not on what was passing in the mind of the other party or 
the motive of the other party. U the facts were such as ou^t to have been 
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oo pim u ni c at e d , if U wat qmerial to the suiety Uiat tbey should be oooi* 
minicated, the motive toi withoolding mem u wholly immaterUl. buoh 
nonodisdosure, whether it was innocent or not, is misrepresenutimr''^ A 
suretyship agraement is not invalidated by the fact that the sureties them- 
selves have been deceived by the very person for whose honesty they vouch*. 

Z, Concealment of material circumstances. — A contract of guaranteei like 
any other ccmtract, is liable to be avoided if induced by material misrejnresen- 
tation of an g ri st ing fact, even if marie iuuocently*. Aimough the doctrine 
by which uberrima ftdes is required in insurance cases is not applicable to 
the same extent in suretydiip cases, sdll the surety is entitled to relief on the 
ground of non-disclosure of matters which ought to have been communicated 
to him, if the effect cff the non-disclosure is impliedly to represent that the 
thing not disclosed does not exist. Thus, whge a surety to a fidelity bond 
was not told of the previous dishongty of the employee the surety was not 
liable for a subsequent act of dishongty of the employee*. Bui non-disdmure 
cff the fact that a previous surety is withdrawing from the suretyship amee- 
ment has been held not to discharge the subsequent surety*. It must in every 
case depend upon the nature of the transaction whether the fact not disdd^ 
is such that it is impliedly represented not to exist*. Whcie fresh sui cries 
furnished security for the manager of a society who had already committed a 
number of irregularities, of which no mention was made to the suicries, they 
were not liable. 'I'he original sureties were also discharged as they were 
kept in ignorance’. A contract between a principal and a surety is not a 
<x>ntract uberrimae fidei requiring the tullesi disdosme, though very little 
said which ought not to have been said, and very little not said which ought 
to have been said, would be suffident to prevent the contract being valid*. 
A surety is not entitled to receive from the creditor a lull disclosure of all 
the drcumstances of all the dealings between the creditor and the principal 
debtor. The test as to what is to be disdosed is, "whether there is anything 
that mig^t not naturally be expected to take place between the parries who 
are concerned in the transaction, that is, whether there be a contract between 
the ddbtor and the creditor, to the effect that his position shall be different 
from that which the surety might naturally expect ; and, if so, the surety 
is to see whether that is disclosed to him"* ; a cash credit account opened with 
a bank and appropriated to an old debt of the bank does not discharge the 
sorely. With regard to a fact not disdosed the question therefore arises 
whether the surety would have entered into his contract of guarantee if the 

1 BflSUon V. Mathem, 10 Q&F 934. 

2 Debendra v. AdmMiOraur^Semn^ 33 C 713, 756. 

3 UaeKmaie v. RovO. Bank. 1934 AC 455 : 103 LJ PC 81 : 151 LT 486. 

4 Imdm G. OmnUm Co. v. Hoflow^ (191^ 2 KB 72 : (1911-13) AH EK Rep 518. 
if. B. intutwiee Co. v. iloyd, 24 LJ Bx 14, 18. 

.«• Uo V. /ones, 17 CBNS 482 : 34 If PC 131 : 12 LT 122, where Oaa-mAome 
of the fret that an agent wae in arrear in accounting avdded the goanatee. 

f Co-openeSfr* CJl. V. tfdkam. 1944 L 424. 

5 Omioe V. L A P. tme». Co., 0 Ch I> 469 : 38 LT 478 ; 26 WR 794 t 47 Lf 
811)1. 

9 «M{|en V. Watum, 12 GWP t0», 119. See if. $. me. Co. e, Zfoinf, 24 tt Rx !;». 
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fxt was dudiMcxi to hua^. Warn a ptinan was tIeiiaitcL to b« 
t})« iiig^ieic bid4er ai a sale o£ an abkari {atm, btit failing ti fumkli sedwity 
it was resold at a loss and be was again declared the purchaser, and security 
was obtained fiom another peison for the due fulhlment of the conditions 
the lease, the failure to disclose tlic amount of was not a material part 
of the transaction in icspea oi which the guarantee was given'^ Where it 
was agreed between the vendors and the vendees of goods that the latter 

should pay iOs. pel ton beyond the market price, which sum was to be 

appUed in liquidauon of an old debt due to one of the vendors, and the 
payment oi the value oi the goods was guaiantccd by a third person, but 
the bargain between the parties was not commumcated to the surety, there 
was a fraud on the suiety which lendered the guaiantee void**. Where a 
person guaranteed the solvency of anotliei, who was suiety for the repayment 
of a loan borrowed at a high rate of iniexesi, about which no mention was 
made, the non-disclosurc oi the rate of inteiest was not material to the risk 
undertaken, namely, the solvency ot the surety, therefoie it did not affect 
the agreement”. Where at the date of a guarantee the principal debtor is 
alieady indebted to a bank, and this lact is not disclosed to the sureties, the 
contract of guarantee is not avoided undci the section. The balance of 

authority is that there is a difference between hduciary guarantees and 

guarantees by persons m favour of banks. In the former case there may be 
a duty to disclose all material facts, there is no such duty in the case of a 
bank, which takes a guaiantee from a person to disclose the indebtedness ot 
the person guatantced at the date of the guarantee.” 

3. Keeping sflence. — In order that the section may apply it must be 
proved not only that theie was silence as to a material chcumstance but 
that the guarantee was obtained by means oi such silence”. Tlie exprasion 
“keeping silence" clearly implies intentional concealment as distinguished 
from mere ncm-disclosuie When an employei failed to detect a forgery but 
theie was no suspicion oi his honesty, the surety was held not to be dis* 
charged by reason of failure of the employer to inform the surety®. 


144. Guarantee on contract that creditor shall not act on it 
until co*snrety joins.<~Where a person gives a guarantee upon a 
contract that the creditor shall not act upon it until anotiier 
person has joined in it as co-surety, the guarantee is not valid if 
that other person does not join. 


10 London General OmrUbus Co, v. Holloway, (1912) 2 KB 72 ; (1911-13) AU BR 
lUp 518. 

11 Secretary of State v. Ndemekam, 6 M 400, 410. 

12 fidcodc V. Bishop, 3 BicC 605 ; sse Davies v. I. A P. Af. btsce, Co., 8 C3i D 469. 

13 Seatem v. Bumand, 1900 AC 135. 

14 Htypetial Bmdt v. Avanasi, 53 M 826. 

15 Seemmv of State for India v. Nilameikam PiOai, 6 Mad 406. 

16 BMMskoa v, Bank of Bat^yi, 15 B 585 ; see N, P. Bank ▼» G^antuk, (1M3) 3 XB 
1531; am-i3) Au m r«b tio. 
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The eectitm^Wh^n; a surety enttsrs jnto liie oUigatiott mam the imder* 
etanding and {aith that another person will also enter into it, he has a right 
in equity to be relieved on the ground that the instrument has not been 
executed by the intended co-surety.”. 


145. Implied promise to indemnify snrety.— ‘In every contract 
of guarantee there is an implied promise by the principal debtor to 
indemnify the surety ; and the surety is entitled to recover from the 
principal debtor whatever sum he has rightfully paid under the 
guarantee, but no sums which he has paid wrongfully. 

Illustrations 

(a) B IS indebted to C, and A is surety for the debt C demands payment 
from A. and on his refusal sues him for the amount A defends the suit, having 
reasonable grounds for doing so, but is compelled to pay the amount of the debt With 
costs. He can recover from B the amount paid by him for costs, as well as\ the 
principal debt \ 

(h) C lends B a sum of money, and A, at the request of B, accepts a bill of 
drawn by B upon A to secure the amount, C, the bolder of the bill, demands 
payment of it from A, and on A’s refusal to pay, sues him upon the bill. A, not 
having reasonable grounds for so doing, defends the suit, and has to pay the amount 
of the bill and costs. He can recover from B the amount of the bill, but not the 
sum paid for costs, as there was no real ground for defending the action. 

(c) A guarantees to C, to the extent of 2,000 rupees, payment for nee to be 
supplied by C to B. C supphes to B nee to a less amount than 2,000 rupees, but 
obtains from A payment of the sum of 2,000 rupees in respect of the rice supphed. 
A cannot recover from B more than the price of the nee actually supplied. 

1. The section. — Under S. 43 anyone of several jomt promisors may be 
compdled to perioim the whole of the piomise, the principal debtor and 
the surety being joint promisors are equally liable to the creditor tor payment 
or performance. This section confers on the surety the right to recover 
irom the prinupal debtoi what he has been compelled to pay to the creditor 
by virtue of an implied promise in the absence of an express one. This 
has already been provided ior in the Explanation in S. 43. The concluding 
part of the Explanation has been omitted from this section. S. 126 only 
dehnes the ccmtract of guarantee and not its incidents. They are set out 
hi Ss. 140, 141 and 145. There is the general liability of the debtor which 
tnvy be supported on the ground of the implied piomisc to indemnify 
referred to in S. 145; and there is the special liability under Ss. 140 and 
141 arising from the suret/s right to the creditor's original remedy against 
him. The two grounds of the debtor's liability are distinct. This section 
carries the rights ci the surety against the principal debtor a little further 
than S. 140- The latter section gives the righu; of the creditor. This section 
the principal debtor liable “cm an Implied ccmtract" for any sum 
due on the note wfaicb the surety has rightfully paid”. 


' V, AtwnBridfS, 25 Lf Qi 334 s (1843>6Q) AU BR Rep 170. 

)S V. Ctkinna, 35 ML 9eS. 
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t, 9mi^ to lndomiii^ Mnety^WfafiH tbo guanuitec& lias come to «a 
ead and the amount payable under the guarantee has been ascertaioedf (•e.i 
there is an aaual accrued debt tor which the surety is liable, the surety 
acquires the rig^t to compd the principal debtor to pay. To hold the 
surety entitled at any time to call on the principal debtor to ascertain and 
pay oS the amount due on the current account or that part of it guaranteed 
by the surety would be inconsistent with the general nature of the transao 
Utm”. In the absence of a contract to the contrary the surety may compel 
payment by the principal debtor when the debt has become due, whether 
the surety ^ been actually sued or not'”. But a demand tor payment by the 
creditor is necessary in order that the surety may call upon the principtd 
debtor to pay^ As soon as die obligation of a surety has become absolute 
he has a right in equity to be exonerated by lus prinapal*. A release by 
bis will by a surety of all debts due to a principal debtor does not bar the 
executors oi the surety to obtain indemnity against the claims of creditCHr^. 
It has been observed that the rights ot the surety undei this section axe 
available to him where the suretyship has been undertaken at the request, 
actual or constructive, ot the principal debtor and not where the surety 
has intervened between the debtor and the creditor without the principal 
debtor’s knowledge or request, since no one can make himscU the creditor 
ot another by volunteering to discharge his obligation*. But this view has 
been critic ised on the ground that there can be no contract oi guarantee, as 
distinguished horn a contract oi indemnity, unless there is privity between 
the principal debtoi and surely, as it is difficult to speak of an implied promise 
between persons between whom there is no piivity of contract. A person 
cannot make himself the creditor oi another by volunteering to disdiarge 
the obligations oi the other, the rights of the surety against the principal 
debtoi can only arise where the suretyship has been undertaken at the request, 
actual or constructive, of the principal debtor* A surety cannot daim 
against the principal debtor the cost of a litigation in which he attempted 
to show that he has been discharged as between himself and the creditor. 
Such a litigation is purely for the benefit of the surety and must be paid 
for by him. When an order of winding up has been passed, paymont of 
interest made by the surety or (he company cannot be admitted to proof. 
Where a suit by the creditor is dismissed against the dehtm but a decree is 
passed against the sureties and he has to pay the amount, he can reorver It 
bom the debtori. A surety bond has to be strictly cemstrued. The sectijpa 


10 Morrison v Barking Chemieds Co., (1919) 2 Ch 325 ; Ascherson v. Tr^dag/or Dru 
Oock, (1909) 2 Ch 401 : 0908-10) All BR Rep 510 refd. to. 

20 Wooldridge v. Norris, LR 6 Eq 410, 

1 Bradford v Common, (1925) 1 Ch 132 : (1924) AB ER Rep 766. 

2 Beohervme v. Leuns^ LR 7 CP 372 : C. Bank v. AkiH, 1948 M 252, Re MitoML 
(1913) 1 Ch 201 : (1911-13) All BR Rep 187. 

% Re Mitchell. (1913) 1 Ch 201 i 0911-13) AU ER Rep 187. 

4 Muthu V. Chimut, 39 M 965. 

5 Periamema v, Berdans A Co^ ^ M 15<S. 

6 HuBhetf Cfdm, Ut I? Bq 823. 

7 UaraH v. Husedn, 89 1C*0. 



toiiily upfim i£ tJte mmiei adre penonaUy liabl«, it ha$m^ sfptk«lkiit udM 

bond creates a dmge oak the prc^erty*. 

3. Paldr~>Tlu» wcard '‘paid" in the section means an actual payment in 
money or by Cranster of property and not. merely the incurring of a pecuniary 
obligation in the shape oi a bond, promissory note, or acknowledgement cd 
liability*. The fact that the principal debtor has been rdeased and the 
liidkility has been adjudged by a decree does not amount to a payment". 

4. Debtm liaUe to surety though the creditor’s claim iqpdast him la 

hnned^Though the claim against the principal debtor is barred, it may not 
be barred against the surety. A surety may effectively keep alive his liability 
by his own act, e.g., by bona fide payments of interest within time, when 
the remedy of the creditor may have become barred as against the principal 
debtor on account of limitation. The liability of the principal debtor to 
indemnify the surety is in no way dependent upon the existence of this 
original liability to the creditor^. I 

5. Limitation. — ^Art. 182 (5) applies to a surety for satisfaction or a 

dcaec by a judgment-debtoi . liability of the smciy aiisrs upon faiimc\oi 
tile furindpal judgment-debtor to pay". ^ 

146 . CtHSUieties liable to contribute equally.— Where two or 
more persons are co-sureties for the same debt or duty, either 
jointly or severally, and whether under the same or different 
oontracts, and whether with or without the knowledge of each 
other, the co-sureties in the absence of any contract to the contrary 
are liable, as between themselves, to pay each an equal share of the 
whole debt or of that part of it wMch remains unpaid by the 
principal debtor. 


lOustrattons 

(a) A, B and C are sureties to D for the bum of 3,000 rupees lent to E. E 

makes default in payment. A, B and C are liable, as between themselves, to pay 

1,000 rupees each. 

(b) A, B and C are sureties to D for the sum of 1,000 rupees lent to E, and 

there a contract between A, B and C that A is to be responsible to the extent of 

CiMNgnarter, B to the extent of one*quarter, and O to the extent of one half. E makes 
ddhiiilt in payment. As between the sureties, A is liable to pay 250 rupees, B 250 
fnpeei^ and C 500 rupees. 

h The section.—- This section deals with the apportionment between 
ctMureties eff the obligation which a surely has been called upon to discharge 


0 Jogappa V. Shivpngmida, 30 Bom LR 10, 32. 

9 fiw Samand v. F<#t, 70 IC 759 ; Pntn v. Manmuthu, 20 M. 322 fold ; MututuMUHy 
Koncr, 14 E 511, 1936 R 235. 

Ilf AftMP ▼. OuktHt, SO IC 611. 

’ll ititg^bmmdra v. Mah^, 49 B 202; per contm St4a 7. 30 fE 1|7B> 

li Mmds V. mnk 193S M UR 
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Ib lfobn 0 r^«itt$«ni| v. Gitllick^, a surety by bond far HOOO to dwe Cmim 
Jtaad jodgmem against him at the suit trf the Gtowh for neatly tfao ndbdte 
amoimt. He daimed contribution against cosureties bound by distinct fMmm 
to the same creditor to secure the same liability of the same dd>tor» hdd, 
there should be omtribution between these sureties though bound under 
distinct contracts of suretyship without privity di contract between them' 
sdves. The right to contiibution depends piimarily, not upon contract, but 
upon the equitable principle that, in equali jure, the law requires equality-^ 
the charging one surety discliaigcs the other, each therefore ought to contri- 
bute to the onus. The doctrine of contribution stands upcm this : that all 
sureties are equally liable to the creditor and it does not rest with him to 
determine upon whom the burden shall be thrown exdusivdy; that equality 
is equity; and, if he will not make them contribute equally the court wiB 
finally by arrangement secure that object. It has been long settled that, if 
there are co-sureties by the same instrument and the creditor calls upon 
either of them to pay the principal debt, or any part of it, that surety has 
a rig^t in this court either upon a principle of equity or upon contract to 
call upon his co-surety for contribution’*^^ Sureties for the same prindpal 
and for the same engagement, although bound by different instruments 
for different amounts, have a common interest and a common burden ; so 
that if one surety who is directly liable to the creditor pays such creditor, 
he can daim contribution from his co-sureties whose obligation to the creditor 
he has discharged. It is dear that one surety cannot keep for his own sole 
benefit a security tor his suretyship where he is bound with other sureties 
for the same prindpal and the same engagement. Where the effect of a 
material alteration in the bond is to discharge the surely making the alterar 
tion, the co-surety is also discharged. If one of the joint sureties becomes 
insdvent the right to contribution remains against the other co-sureties who 
must bear the whole burden”. The cases of average in equity rest upon 
the same prindple”. *1110 rule that a surety on payment has a rig^t to 
avail himself of the securities which the creditor has never applies to a person 
who becomes surety for a debt and security is given by Ae debtor to the 
same creditor for another debt. A surety for* part of a debt is also not entitled 
to the benefit of a security given by the debtor to the creditor at a different 
time and for another part of the debt”. There is to be equality eff burden 
and of benefit which has been explained to mean” that "where the same 
default of the prindpal renders all the co-sureties responsible all are to 
contribute and then the law superadds that they should all contribute equally 

13 1 Cox 318 ; 2 Bos ft P 270. 

14 a893) 2 Ch 514, 522. 

15 Craytheme v. Stoinbume, 14 Ves 160 : (1803-13) AO ER Rep 181; Kmp v. 

Finim, 13 LI Ex 137. 

16 m»smm Brewery v Cooper, (1896) 1 QB 85 • (1895-99) AU ER Rep 1121, 

17 StMing V, Forrester, 3 BE 575. 

18 WddW S’. C&ope, 2 155, 

IP S$ed V. 17 Ch. D 125 ; (1881*85) All m Rep 729. 
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in 9. imttf to m 6qual alnotmt; aii4 not equally, then fttofvortioii* 
afidf to the ainowBifc £or which eadbi is a nnrety. The rule has been thus stated 
Story* : *'Stiretiea are not only aidded to contribution from eath odiear 
for aaoneys paid in discharge of their joint liabilities for the principal brut 
they are also entitled to the beneht (tf all securities which have been taken 
by any of them to indemnify himself against such liabilities”. A surety in 
order to escape liability may take up the pica that the co-surety has not 
executed the security agreement. A ddience by a surety of the non-cxecution 
of the security by the co-surety to succeed, it must be proved that there was 
an agreement between the creditor and the surety that such co-surcty should 
oxecute, or, that the surety executed, on the faith of others doing so\ There 
is no real authority for the proposition that the creditor is entitled to the 
benefit of all securities given by the principal debtor to the surety. The 
surety, therefore, who takes from the piincipal debtor a bond or indemnity 
does not become a trustee of that for the creditor. On the other h:md, 
the other doctrine is well established, namely, that the surety who pays (the 
debt is entitled to stand in the place of the principal creditor^. A suKty 
who has received from the prinapal debtor a counter-security for the liabiuty 
ithich he undertakes jointly with others is liable to bring in for the ben^t 
of his co-sureties whatever he has received from that source*. Where sureties 
are bound by the same instrument as the principal debtor, a suit lies by 
one surety against another for contribution. Such a suit is cognisable by the 
Small Cause Courts. 

2. Co-surety’s liability to contribution. — ^If one surety is called on to 
pay the whole debt he is entitled to have conJribution from his co-suiety. 
Of course, in order to determine whether persons aie sureties, so liable to 
contribute or stand in any other relation, the court may look to the very 
transaction itsdf without regard to the form of the instrument by which 
the relationship is created*. The right of a surety to claim contribution 
arises on actual payment by him of more than his share*. A surety has no 
daim against his co-sureties until he has paid more than his share of the 
debt due to the prindpal debtor*. 

In the ordinary case of principal and surety as the creditor acquires a 
rig^t to immediate payment from the surety, the latter is entitled to call 
upcni the principal debtor to pay the amount of the debt guaranteed, so as 
to rdieve the surety from his obligation ; therefore, a judgment against the 
surety for the full amount guaranteed, but who has yet paid nothing to the 

20 11 Ed. 499. 

1 Traill V. Gibbons, 2 F&F 358. 

2 Jta Walker, (1892) 1 Ch 621 ; (1891-94) All ER Rep 888. 

3 V. Rta^, 82 1C 395. 

4 BaH ▼. AbasOWb, 4 B 321. 

5 tWlfneUda v. Wheeler, 30 LfCF 350. 

« Dariw V. Bumphiws, 6 M&W 153 : (1835-42) All ER Rep 101, cited lit Weimer- 
akauten v. Gamek, (1893)1 2 Ch 514, 525 : (1891-94) AU ER Rep 740. 

7 Oepji# V, Hmtpkraifs, 6 MftW 153 : (1835-42) All ER Rep 101, cited In Sx p 
Simkkn, S7 cai D 44, 48 ; v. hmfm, (1711) 2 Ch 418 t 8l IJ Ch 49. 
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cveciitoar^ eatitlei him to maiatein mt actton agaiim & cosurety £or oonttihotioo 
to«ritnfi ^ anmiuxt liability** Itie ii|^t to eoatributioti in tiot 
by the fiict that the surety wm igoorant that there were oliher luretieiP; X| 
equity the right to ccmtributicm as against a solvent cosurety is the sam4 
whetlto the other sureties are solvent or inscdvent” In McKetam’s case'^, 
the solvent sureties were held on appeal not liable under the drcumstanoes 
the case to pay a luriher proportion to make up for the deficiency oi 
the insolvent sureties. The claim of a surety against his co^sureties catties 
interest because there is a contract, express or implied, to indemnify; 
therefore, he is to be put in the same position as if the act a^punst whidi 
he is to be indemnified has been done by the persons who are to indemnify 
at the time when it ought to have been done“. As to the mode of parti^ 
cipation by the ro-sureiies m the securities obtained and brought fomard 
by a surety see Berndge v. Bemdge^. Where sureties liable for different 
amounts agreed to discharge the debt, upon the true construction dt the 
agreement it was held that the parties intended to pay off the debt in equal 
shares but not to vary the extent of their liabilities for contribution inlet se**. 
Under the En^ish rules of procedure in a suit by a creditor against the 
surety, a co-surety or the principal debtor may be added as a defendant and 
he may defend the suit^’ Also a surety suing his co-surety for contribution 
must either prove the insolvency of the principal debtor or make him a 
party to the action”. A surety who has satisfied a judgment obtained by the 
creditor against the debtor and his sureties may stand in the {dace and use the 
name of the creditor in enforcing contribution from a co-surety^^ A surety, 
however, may stand in the position of a piincipal debtm: in relation to the 
ultimate surety and consequently may be debarred from daiming contribu- 
tion”. The liability of a co-surety to contiibute may be negatived by express 
agreement”. 

147. Liability of co-sureties bound in different snni8.~-Co-sure* 
ties who are bound in different sums are liable to pay equally as 
far as the limits of their respective obligations permit. 


8 Wolmershausen v Gulhek. (1893) 2 Ch 314 (1891-94) All ER Rep 740, law 

clearly stated 

9 Craythome v Swmbume, 14 Ves 160 

10 Httchmm v Stetmrt, 3 Drew* 271 : 61 ER 907 • 24 LJ Ch 690 

11 6 Ch D 447. 

12 Ex p Bishop. 15 Ch D 400, 421; Httchmm v. Stewart 24 LJ Ch 690 : 61 BR 
907: 3 Drew 271. 

13 44 Ch D 168. 

14 Arcedeckne v Howard, 45 LJ Ch 622 ; Ellesmere Brewery v. Cooper, (1896) 1 QB 
75 : (1895-99) All ER Rep 1121. 

15 Ctdknder v WaHtngford, 53 LJQB 569. 

16 Hay v. Carter, (1953) 1 Ch 397. 

17 Re Me. Myn, 33 Ch D 575. 

1$ Re Oenton't Estate, (1904) 2 Ch 178. 

19 Re mnmife Sttm (1904) % Ch 178. 



ttm rnm/^ 


iMk 




lOui^ntiom 

(4> A> B md C, M sttreii«s lor D, enter into three sevwal bondii eedi in « 
dtfieieiit petul^ aamdr, A in the tmudt^ ol 10,000 nvees, B in that <dl 20i«000 ruiwM, 

C in that of 40,000 rupees, conditioned for £>*8 du^ acootmting to i> mhkM 

default to the extent of 30,000 rupees. A, B and C are each liable to pay 10,000 rufMM. 

(b) At B and C, as sureties for D, enter into three several bonds, eath in a 
tmferent penalty, namely, A in the penalty of 10,000 rupees, B in that of 20,000 rupees 
C In d«at of 40,000 rupees, conditioned for D’s duly accounting to E. D niafctt 
default to the extent of 40,000 rupees. A is liable to pay 10,000 rupem, and B and C 
15,000 rupees eadi. 

(e) A, B and C, as sureties for D, enter into three several bonds, each in a 
different penalty, namely, A in the- penalty of 10,000 rupees, B in that of 20,000 rupees, 

C in tiuit of 40,000 rupees, conditioned for D’s duly accounting to B. D makes 

default to the extent of 70,000 rupees. A, B and C have to pay each the foil penalty 
of his bond. 


The section. — “This section is in the nature of a proviso to the preceding 
section. It provides for the case where several sureties make themidves 
responsible for the same debt, but up to a limited amount only (see na|te to 
Sec 128). The rale laid down is that subject to the limit fixed his 
guarantee, each surety is to contribute equally” and not proportionatdy to 
the liability undertaken*". ^ 



ff. 422. See Art*d(6ckm v, B<ne«t4 43 I.J«C3i .622 cited under 14# n. t 
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Of Baiuibnt 

m <«biil9r” and dafliiad*--A 

fXUMt** is the delivery of goods by (me person U> another for mum 
purpose, upon a (mntract that they shall, when thephrpdsi’^ 
accomplished, be returned or otherwise disposed of ac(»»idi|ii 
to the directions of the person delivering them. The pdrsrn^ 
delivering the goods is called the **bailor.** The person to whoio^ 
they ate delivered is called the “bailee.** 

E:gflanation,-^lf a person already in possession of the goods oC 
another contracts to hold them as a bailee, he thereby becomes the 
bailee, and the owner becomes the bailor, of such goods althoulgh 
they may not have been delivered by way of bailment. 

1. The section.— A bailment implies that there is reserved to the batitif 

the rig^t to daim a redelivery of the property deposited in bailment. When,* 
ever there is a delivery of property under a contract for an equiveleot in 
money or some other valuable commodity, and not for the return of 
identical subject ipatter in its original or an altered form, this is a traniper 
of property for value— it is a sale and not a bailment^ Thus, delivery d 
promissory notes to a treasury officer for consolidation and cancellation is 
not a bailment, for the notes are imconditionally surrendered and not made 
over for a temporary purpose upon the ‘accomplishment of whidh they ate 
to be returned or disposed of according to the directions of the bailor*. Thai 
leading case is that of Coggs v. Bernard^ wheie the classification of bailmetild 
in six sorts has been adopted from Roman law. But in modem SiqjjUUh 
law a distinction is maintained only between two kinds of bailments, volhn* 
tary and involuntary (see S. 150). The Act is not exhaustive. It cotitahW 
no definition of a deposit which is a species of bailment. Involuntary bdhnil 
can be described as depositaries*. ' 

2. Characteristics of bailment— Characteristics of bailment as defined 
in the section are ; (t) it conusts in the delivery of goods, (»*) for some pw^KMe, 
(»0 npon a contract, (iv) that they shall, when the purpose is aooimi||iAed. 
be returned or otherwise disposed of, (v) according to the directions qf the 

1 $. A, Inmnmce Co. v. BctnMl, LR 3 PC 101 dted frenn Sir W. loaes. 

2 SoertUay of Stott v. Sheo Shtgh, 2 A 756 

5 I SmlC. 

4 V. frodymto, 26 CVfVl 772. 
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|4j!ii|liQa 44iv«i3ag i^Msn. IMIiverjr of pbssessifMi is eismilMl^ M Ike Hi 
enttAler oi tmmMp the trax»acti<Mk ipay be a sale or e atj dban ge tmt is 
a hiplnieat (see above). The word '^goods’* implies duit dwse caa be e 
baflment ol movable property only. A bailment consists in the ddtvery 
of m artide upon a condition or mist. Every bailment need not necessarily 
bh in itsdf a contract. It is perfeedy true that in almost all cases a contract, 
ebfter express or implied, accompanies a bailment, but there may be a 
oomptoee bailment without a contract. The promise or contract to restore 
the goods is not the bailment itself but a contract that arises out of it 
Itho law usually implies upon a bailment a contract to reddiver when there 
is not an express promise to do so*. The obligations whidh a mere lender 
ol dkattd for urn contracts towards the borrowers are in some degree cor- 
relative*. Independently of any (English) statute, the rdation between a 
driver and a cab proprietor who hands over the horse and cab to the idiaxge 
Oi the driver, to be used by him for the purpose of plying for hire at his 
own discretion and not subject to the proprietor’s control, is that of baileo 
and bailor, but by statute the relatitm is that of master and servant*. \^ere 
the court pawed an order for the redelivery of a mare that had been attamed 
by virtue of the order, the rdation of bailor and bailee was established between 
ibe partied. Entrusting a person with goods for safe custody is a form of 
bailment^. 


Money paid into a bank to the credit of a current account does not 
ebnstitate a bailment**. The distinction between a loan and a deposit is 
diat in die latter case there is something partaking of the nature of a trust 
or at any rate fidudary rdations**. 

A bailee's duty to deal with the goods of the bailor according to die 
bidlor’s orders arises on the receipt of the goods though the orders mig^t 
have been previously given**. Ordinarily a seller is not a baQee. He has 
a Uen for the pice, a right of resale, and a right of cancelling the contract 
if the buyer does not perform his part**. Where a railway servant is entrusted 
with a waterproof coat on condition that if it is damaged or lost it will he 
renewed at Ms cost, it is a case of bailment, but by special contract the 
servant is responsible for the loss, so Ss. 151 and 152 do not apply**. Where 
goods or predous stones are given to a jeweller to be converted into orna- 
ments, the intention is that these very artides are to be used for the purpose, 
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oniio 0 i0S0em mk0*, > Ifybcit titore li »p fit»%»ti(Mi it tmm 0it 
i0liit0 i0 subject nstter, tbere tiip be baflUitici^. 

'time can be bailment and the rdatiansbil^ 0 baUati and a balUef ftn 
respea oC specific property without there being an enforceable contract. H0 
is ooosent indispensable for such a relationship to arise. A finder o€ goods 
0 another has been held to be a bailee in certain circumstances. Custoaii 
authorities are in the position of a bailee in respect of the goods seized^. 


149* Delivery to bailee how made. -The delivery to the baiiee 
may be made by doing anything which has the effect of putting the 
goods in the possession of the intended bailee or of any person 
authorized to hold them on his behalf. 


1. Delivery to bailee. — ^Railway companies receiving {wssengers* Ivigage 
in a cloakroom are liable not as carriers but as bailees. In a contract of 
bailment the bailee may impose whatever terms he chooses if he gives notice 
to the bailor that there are special terms and fumidies him with the iheans 
of knowing what those terms are, and if the bailor chooses to make the bail* 
ment he is bound by them". Where a waiter in a restaurant takes charge 
the coat of a customer without being asked to do so, there is a bailment?*. 
Where delivery is not complete, e.g., where any act remains to be done by ditt 
bailor which would have the effect of putting the goods in possession eff the 
bailee, bailment does not arics and the bailee is not liable for the loss. Thtt% 
the giving of a particular number by a railway derk to a consigner does not 
amount to delivery of the goods or their acceptance by the railway cennpany**. 
It is an essential element of Ss. 148 and 149 that there must be the putting into 
the possession of the bailee or eff his agent of the goods in question. A ddl* 
very of a document of tide for safe custody is not equivalent to the delivery 
of the goods it represents. The person to whom the document is delivered is 
responsible for its safe custody but not for that <A the goods^ Delivery may 
be made by doing anything which has the effect of putting the goods in the 
possession of the intended bailee, but the mere leaving of a box in the roode 
of the defendant, when the plaintiff himself takes away the key dt that room, 
cannot amount to ddivery*. 


150. Bafloi’s duty to disclose faults in goods Med,— *Tte 
bailor is bound to tUsclose to the bailee faults in the goods bailed 
of wblcb the bailor is aware, and which materially intaferoiWitlli 




15 sm V. 161 IC 417. 

16 Jte Oanganm, 1943 N 16S. 

17 Stt(te of Gufmtt v. Menon, AIR 1967 SC 1885, 1888. 

IS Vm m V. S. B, 12 CBKS 75, 84. 

19 i/Uam V. Ifiam, 0894) 1 Q& 92 : (1891-94) All ER Key 1202. 
29 lleelml Nmvin v. B. B. <?. I. BVt 45 A 235. 

1 148 Kf dH. 
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iMt of ^floi, iNT expose the beilee to exsHitoittofy li^ $ hht 
if he does not nj^e sudi disclostuo, he is responsihle Ibr dttiitiiS^ 
ed^ini to the heitoe diteedy from such &olt8. 

If the goods are bailed for hire, dte bailor is respousibte for 
nodi damage, whether he was or was not aware of the existence 
of sudi faults in the goods bailed. 

Itbutrathns 

(0 a lends a hone^ which he knows to be vidous, to B. He does not disclose 
Ika Snot Hut the hone is viaous Hie hone runs awt^. B is thrown and injured. 
A is responsible to B for damage sristained. 

(h) A hires a carriage of B. The carnage is unsafe, though B is not aware of 
imd A is ii^ared. B ie responsible to A for the injury. 

If The seettoiif — ^The duty of a bailor for hire is more onerous I than 
that ol a gratuitous bailor. The latter is liable if he is aware of defem in 
the goods bailed which expose the bailee to extraordinary risks, the fomer 
is liable whether he is aware of the defects or not. ^ 

2* gfdltHC^ du'Qr to disclose hralts.^ — ^With regard to illustration (a) it has 
been said : **Would it not be monstrous to hold that if the owner of a 
hone, knowing it to be vicious and unmanageable, should lend to one who is 
ignorant of its bad qualities and conceal them from him, and the rider using 
ordinary care and skill, is injuied, he should not be responsible* ?" A gratui- 
tous lender o£ an ardde is not liable for injury resulting to the borrower or 
his servant while using it, from its defective state, if the lender was not aware 
of it*. ^ ' 

Where the owner of a chattel lets it out for hire, "the nature of the 
contract is such that an obligation is imposed on the party letting for hire 
to furnish that which is proper for the hirer’s accommodation* ; he in fact 
onmrants the chattel to be in a fit condition to be used for the purpose in 
whjkh it is going to be employed ; it, therefore, involves a doty of an examine- 
tioh of the chattd with due care and skill"*. Thus, a person letting out a 
onklage for hire for a specific purpose enters into an implied contract that 
t3m carripgf SO let out is fit for the purpose for which it is hired and it Is 
siegiUllgeniCO in anyone to let out a carriage without previously taking egre to 
nyertafai that it is reasonably safe*. The owner would be guilty if he couhl 
Ini'i^luujged widi negligence, i.e., if he failed in his obligation to take due care 
m UMseti^ whether there was any defect in the dfiattd let out, but be could 

$ WMkmm ▼. B, A B. Up., Zt LJOB 1€7, 177. 

4. meernHlB v. Young, $ 329 : All EX Hep 1073< 

w, animpir, 12 MAW S2, m, 

4 PfMnw y. tMSbu, 19!^ AC 524 ; Yogm v. OOjtgu, gl {.f 419. 




nil U iff Uik to trakft 1^ an mstiSm nriiKig Ihmi 

•k litpii Mw h the dbittel w^Kidt sn huoiin ikitt on oktt'wuld ddw Immmi 
fMfqniinKi or detected*. Itettons leadittg dacDi|;erooi ntadei by a eafeviir dde 
bound to g^oa notice o£ tbek cbaracter ; if tfaey' fail to do so, ibey are Mtfeih 
dble for tbe firobable cocuequencei of their tte|d«cif. Where thOfo li « 
ooBirao; ndkitfog to a specific thing there is no ^qpeolfic undertahitig tfokt It 
shall he reasonably fit for the purpose for which it k hired or is to be oiMl'*. 

A bailee for hire is ordinarily bound to return the article hired at t|« 
end ot the period for Which it is hired. Ilie Act says nothing as to wint 
is to happen if it is found that the artide is not fit to be used for the purpose 
fM which it has been hired. No doubt there is an implied warranty tnwii 
an artide is hired for use that it is fit to be used foi that purpose ; if there 
is a breadi of warranty then there is no liability to pay the hire, tt 
however, that the bailee can leave the artide where it is and give notice to the 
bailor that there is a breach of warranty, he is not bound to return it to ti^ 
bailor^. But when a person contracts for hire and use of a spedfic artide 
it has been held that there is no implied wananty by the owner that it is 
fit for the purpose for which it is required. He undertakes to ddiver it in 
the state agreed for, and the hirer takes the risk of its fitness idt his purpose'^, 

151. Caretobetakenby bailee.— In all cases of bailment ttie 
bailee is bound to take as much care of the goods bailed to him as 
a man of ordinary prudence would, under similar drcumstanfica, 
take of his own goods of the same bulk, quality aud vake a« ^ 
goods bailed. 

1. the section.— The legislature m this section makes no reforence fo 
the distinction between a gratuitous bailee and a bailee for hire, and, o«aittiii|g 
reference to skill, lays down for both one standard, i/iz., as mu<^ cue u 
a man of ordinary prudence would take of his own goods in aimaat dtcnUi* 
stances”. It may be admitted not to be sufficient to exempt a gratuitous badee 
from liability that he keeps goods deposited with him in the 
as he keeps his own, though this dqpee of care will ordfoarfly lepdi dbe 
presumption of gross But there is no case which puts tat duty 

of a bailee this kind higher than this, that he is bound to take the nme 
care d property entrusted to him as a reasonably prudent and careful 
fairly be expected to take of his own property of the like descriptioa”. The 
duty of a bailee for hire is no greater**. He is under a legal ohii|«(foii fo 
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.cweeqfe tbe same ^kgeee o0 cafe to^i^aviis the pzeservadoa ol the gtnodi entniaiml 
to him hrom iojuiy, which might; xeastmahly be expected fyom x maa in 
bis posititm acquainted with the risks to be apprehended either hmm the 
cbantcter oi the business itself or of its locaUty ; and that obligathm incl u d e s 
not only the duty of talung all reasonable precauticms to obviate these ridts, 
but rite thtty of taking all proper measures for the protection of the goods 
when such risks were imminent oi have actually occurred". A gratuitous 
bailee is bound to exeidse such skill as he possesses where his profession Or 
situati<m is such as to unfdy the possession ol competent skill and is liable 
lor the neglect to use it”. In the case ui an ordinary bailment for mutual 
consideration the bailee must use reasonable or oidinary care in the custody 
of Ihe article bailed. He is responsible lot the acts ol his servants actmg within 
the scope of their employment as also lor their ne^gence, but he is not 
responsible for the acts of persons who are not his servants or lor acts of 
servants not acting within the scope of theii employment". A bailee is liable 
for loss arising out of the negligence of his own servants, or even m those 
of the bailor if at the time ol loss they wcic under the power or control cd 
the bailee". Hie law is that for ail acts done by a servant in the conduct 
of his employment, and in lurtheiance ol such employment, the mmter is 
liable althou^ the authority given by him is exceeded". The act the 
semant in su^ cases must be acts committed withm the scope of the servant’s 
authority and in the course of his employment or otherwise an act of neces^ 
sity for whidi the ctmsent ol his master must be imidied^ The master is 
not liable if the act of the servant be the result of a private dispute between the 
servant and a third party^ or be outside the scope of the servant's employ- 
ment 

When goods are placed in the custody ol a bailee and are lost while in 
his custody, in order to exonerate himsell from liability he must show some 
drcumstance which negatives the idea ol negligence on his part* ; for the 
loss is prima facie evidence of the bailee’s negligence, iheiefoie the burden 
lies on him to disprove negligence. The section makes no distinction between 
a gratuitous bailee and a bailee for hire, and, omitting all reference to skill, 
lays down for both one standard*. Where a bundle containing Rs. 430 en- 
trusted by the plamtiff to the defendant was lost, the plaintiff having kept it 
for a short while in an unlocked box, the prindpal was not liable. The test 
foe section to be applied is foe care which a man ordinary prudence 
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mciney t«» )ui wm account in a bank, and tbe baAk bdled, be would not tiu 
liable to the j^aintiSE as be took exactly the safoe care ot die pUindflft laoxMqF 
as he did o£ his own^ Where, however, the plaintiff Idt a brooch in a shaft 
tike assistant nude it over to the shopkeeper who leCt it in a drawor, but it 
was not hnthcoming when denuuided by the owner, the shopkeeper was guilty 
oi negligence as a bailee and was liable in damages^. But where a gold* 
smith took necessary care for the saiety of silver given him by a customer, 
and it was lost, he was absolved from liability*. The bailee is liable if throuig^ 
his negligence injuries are occasioned to a third person”. The qo^tiou of 
burden of proof in cases of accidental injury to goods bailed depends upon 
the particular circumstances c^ each case. In some cases from the nature of 
the accident, it lies upon the bailee to account fen its occurrence, and thus 
to show that it has not been caused by his negligence. In such cases it 
iot him to give a pnma facte explanation in order to shift the burden <d 
proof to the person who seeks to make him liable”. It is open to a bailee to 
ccmtract himself out oi the obligations imposed by the section”. A baUee 
is liable for loss occuning thiough his negligence but not for accidental loss. 
A bailee may, however, protect himsdt from his liability even against loss by 
negligence by special contract”, or by such conttact may make himadf liable 
foi loss arising through accident Thus, a promise by the hirer to pay for 
the goods hired in case ol their destruction by fire is not void”. A bailee may 
thus protect himseli by spcual conditions in the contract; but he cannot 
rely upon these conditions intended only to protect him in the fulfilment 
of his duties, if he has broken the contract, by not doing the thing contracted 
for in the way contracted for, oi not keeping the article in the place in 
which he contracted to keep it”. The amount of care specified by sec, 151 
cannot be modified by a contract. Where a bailee, e.g., a launderer, accepts 
an article on condition that he shall not incur any liability in respect of 
any damage which may occur, the bailee can recover damages for the Um, 
destruction or deterioration of the thing bailed cm account of his failure 
to take the minimum care specified in sec. 151”. A bailee is benmd to take 
special measures of precaution to guaid the thing bailed when he sees a 
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4aaft||}efr Wfl^ehoiweixifiin, as bailees, must do wbat is zeasan* 

aMie, Tbey aie not imuren. They are caititled to recover irooi bailors ttie 
siUK fMdd by them on goods vdiidi are stolen {rom tbeir custody". 

Tbe contract made by a general carrier o£ passengers for hire with a 
pasBOiger is to take due care (including in that term the use of skill and 
itnesight) to carry the passenger safdy ; there is no warranty that the carriage 
in which he travels shall be in all respects perfect for its purpose, i^., free 
jroBi all defects likey to cause peril". 

2. Megligence.-^Negligence connsts in the doing of some act which a 
person of ordinary care and skill would not do under the circumstances or 
in the omitting to do some act which a person of ordinary care and skill 
would do under the circumstances". Ihe test to be ap{died in determining 
Whether there has been any nej^igence or not is tire care taken by a prudent 
nua^. Where a contract of bailment conuins a clause exempting the (bailee 
fremt liability in the absence cd wilful neglect or default, the bailee icaimot 
be held liable for any loss or damage caused by his gross carelessnas, be- 
cause gross carelessness cannot be regarded as wilful neglect or daault^ 
Gross negligence means nothing more than a great and aggravated degree 
of negligence as distinguished from a negligence of a lower degreed Gross 
negligence may be defined as the culpable failure to exercise that degree 
of caio and prudence which it is reasonably necessary to avoid injury to 
others. In proof of gross negligence all that is necessary to show is not 
direct and positive fraud but lack of good faith in the sense of due care 
and attention*. In English law a gratuitous bailee is liable for gross negli- 
gence whereas a bailee f(Mr hire is liable for ordinary nc^igence. It will be 
seen that this distinction has not been adopted by the Contract Act which 
requires the same degree of care from both kinds of bailees'’. There is no 
question that under the English law bailees are liable for negligence on 
Ihe part of their agents or servants, committed in the course of their employ- 
ment about the use and custody of the thing bailed, but not on account 
of an unauthorised act done outside the scope of their employment. It 
has been pointed out that the law is the same in this country also*. A 
dause in tihe invoice form of a car repairer that the repairer will not be 
liable for damage caused by fire does not exclude his liability for damage 
caused by a fire which breaks out on account of his ne^igence^ 
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3. tile idseeioice tA aoy Bttttote kw de«H«| ifjsdi tbe Mdr 
Ject in tlds country, tJbe conunon law m England should be a|)|lied i£ it be 
found applicable to Indian society and the drcumsinnces of the ouie. But 
the liabiliues <d a botel4ceeper to guests aie now regulated by this Act and 
in the absence of any specihc agteement in a given case, the rules in this 
chapter will apjdy. Ihe question in such a case reserves itsell into one 

facts, viz., whethei the hotel-keepei took such care o£ the goods as was 
required by this section*. He is not an msuret ol the person or the goods 
of the guest*. In the absence oi express agieement a guest at a hotel is not 
liable to compensate the owner ior the loss, desuuction or deterimatiem of 
hotel lumiturc used by a guest, li he has taken as much care of it as a 
man of ordmaty piudence would, undei similar circumstances, take of similar 
furniture oi his own. Oidinary prudence is the test. Where a guest in 
a hold died ol choleia and the hotd-kecpei destroyed the iumiture in the 
rocun, the couit observed that it was loi the hotel-keeper to give some evidence 
that the guest did not take as much tare of the goods as a person of ordinary 
prudence would have taken undei similat ciicumstances, and no such evidmee 
having been given the defendant, who was the husband of the deceased 
guest, was not liable to the hotd-kcepei“. 

4. Carriers by sea. — Garners by sea for hire are not common carriers 
and the Gamers Act, 1865, does not apply to them. The duties and liabili- 
ties of common carricis induding those by sea are governed by the English 
common law except where they have been depaiied from m the case of 
some classes oi common cameis by the Carriers Act lU of 1865 or the 
Railways Act IX of 1890 English common law rules apply to contracts of 
carnage ol goods by sea. It is therefore open to a carrier to protect hinisdf 
by appropriate dauses m the bill of lading from liability foi all kinds of 
loss or damage*' Carriers by sea in India aie not entitled to the bmdSt 
oi the Carriers Aci*^. The woid ‘earner’ in its general sense means a person 
oi company that undertakes to transport the goods of another person txata. 
one place to another for hire. Steamship companies are carriers but not 
common carriers. In the case of continuous carriers when goods have to 
be carried with the aid of different transport agendes m order to arrive at 
the destination to which they are booked, the carrier with whom th6 con- 
tract is made at one end is, in the absence dE any contract limiting his liability 
to his own transport system, liable foi the loss or destruction on portions beyohd 
his own system or in consequence oi acts or defaults of personal other 

his own servants ,* and the consignor cannot hold the ccunpany sdth whldl 
he did not contract liable for damages when all that is onandajnBd of ia 
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am-leasanoe. thoun^ such onapaay laay be liabh m tort ior the bteadi 
of <iaty arisji^ {rom the mere tact that it has undertaken the of 

Guiyix^ goods or property beltmging to another”. Carriers whose steamers 
navigate in inland rivers are common carriers. A difference ol opinion 
has arisen as to whether a ioreign company can be regarded as common 
carriers. The High Court of Calcutta has held that they cannot be”, but 
the Madras High Court has held to the contrary and has laid down that, 
whatever the nationality ot the carriers, the law applicable to them is the 
ka loci contractus. The onus of disproving nei^igence by the Carriage of 
Goods by Sea Act (26 of 1925) rests on the carrier. Unless the onus is dis- 
charged the carrier is responsible for loss or damage'^ ^ 

5. Common carriers.— 'The duties and liabilities of common cturriers in 
India are governed by the principles ol the common law of England. This 
is recognis^ by the Cairieis Act 111 of 1865, and the Contract Act was not 
intended to altet the law applicable to common carriers. The obligation 
imposed by law on common cairiers has nothing to do with contract in its 
ori^n. It is a duty cast upon common carriers by reason of their exerciung 
a public employment lot reward”. The rights and liabilities ot cominon 
carriers, being outside the Contract Act, ai'e governed by the principles \ot 
the English common law as modified by tire Carriers Act. A conunon cairikr, 
therefore, in India is subject to two distinct classes of liability, one, for loss 
for which he is liable as an insurer, the other, lor loss tor which he is liable 
under his obligation to carry safely”. The liability ot a conrmon carrier 
under the Carriers Act is that of an iirsurer and is different from that of 
a bailee under Ss. 151. 152 and 162 of this Act. An inland steamer company 
is a common carrier”. That a common carrier has the liability of an insurer 
does not mean that there is any privity of contract between the owner and 
the carrier. The carrier has to make good the loss because he makes a 
breach of the law by failing to carry safely. The word insurer is used as 
simile”. The onus of proving negligence when goods entrusted to a carrier 
are lost is not on the consignor”. In the case of common carriers under 
S. 9 of the Carriers Act, on non-ddivery of goods, the burden of proving 
absence of ne^igence rests cm the carriers^ When after goods have been 
carried to their destination by carriers they are refused by consignees, the 
carriers beccune involuntary bailees and are liable not as carriers but only 
lor neg^Jgenod. 

li hfytappa V. B. t. S. N. Co., 34 MLT 553. 

14 f/laekmicttn v. Compegnte des M. M., 6 C 227. 

U Imait v. Compagnie des AT. M,. 28 M 400, fold in Kumber v. B. 1. S. N. 

Co., 38 M 941 ; MakAar S. S. Co. v. Dado, 55 CWN 11. 

16 Irrawaddy FloHlbi Co. v. Bugwandas, 18 C 620 PC ; .see Mothoora v. 7. G. $. ff. Co., 
10 C 166 FB. 

17 Brititk A F. M. tnsce. v, /. C.. N. Ry., 38 C 28 

18 L G. S. Co. V. Bhagwan, 40 C 716. 

19 IXtar V. Ahmad, 37 CWN 559. 

aO I. a. S. N. Co. V. Gopd, 41 C 80, 87-88. 
i tLSdf. Co. V. ChouttmiU, 26 lA 1, oal app. from 24 C 786 
' t V. X*. A N. W, Ap., Ul 5 Ea 51 ; Chapman v. G. W. Ry.. 5 QBD 278 : 
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^ Camim by iiiUw«yr>>A conier is bobftd to use aU resscMuybiie OSKO 
to HiM; ibe arutit to the oestinatuMi m tune but is not liable it patsvesitsd 
by ubltfireseeu or inevitable dirctuzutancet not attributable to bis tb^aull^. 
lize Indian Railways Act, 1890, reduces the res|KXisibility d: carrien by 
railway to that d bailees under the Contract Act. It declares that nothing 
in the cominoai law d hng^and oi m the Carriers Act shall aftect the Wk 
ponsibility d carriers by railway. Xhe liability d a common carrier as an 
insurer is an incident ot the contiact between the common carrim' and dse 
owner d the property to be carried'. Railways, therelorc, whether conttoUed 
by the State or not, are carriers, though not common carriers lor the purposes 
of the Carriers Act*. Under S. 72 (1) d the Railways Act the respcmiibiltty 
d a railway administration for the loss, destructi<Hi or deterioration d animals 
or goods delivered to the administration for carrii^ has been dedlared to 
be that d a bailee under Ss. 151, 152 and 161 of the Contiact Act*. Therdore 
the liability of a railway company must be measuied solely by the test 
formulated in Ss. 151 and 152 of this Act. When goods have not been ddivered 
to the consignee at the place ot destination, the plaintiff need not prove how 
the loss occurred ; the burden lies upon the bailee to prove the 
d circu m sta n ces which exonerate him from liability oi loss. The railway 
company accepting goods for tiansmission is not in the position d instimrs 
as common carriers’'. S. 76 of the Railways Act is not by any means the 
same as S. 9 of the Carriers Act A lailway company as bailee cannot inevitably 
be held liable for every accident of which it is unable to assign the precise 
cause. The obligation oi a railway company indudes not only the duty d 
taking all reasonable precautions to obviate these lisks, but ilie duty d taking 
all proper measures for the piotection of the goods when such risks have 
actually occurred*. If a railway company, being prevented by Act d God 
from canying out and delivering accoiding to contract, adopts a different 
route, attended with risk not contemplated in the contract, the company is 
liable*. When the loss of goods entrusted to bailees is established it lies on 
the latter to show that they took as much care of the goods as a man d ordinary 
prudence would, under similar circumstances, have taken of his own goods 
of a similar kind, and that the loss occuired notwithstanding such care, 
that there was no evidence of negligence on the part d their servants. If 


3 Hawes V, S. E. Ry., 54 LJQB 174. 

4 hrawaddy Flotilla Co, v Eugwandas, 1& lA 121 s Mothpon v. /• G. S. kf. Cotf 10 
C 166 apprvd, Kuverii v. G. /, P. Ry.. 3 B 109 not su^iorted. 

5 Secretary of State v, Golab, (1937) 2 Cal 614, Art 30 of the Limitation Act amdim 
to railways. 

6 The section cited m Toonya Ram v E. L Ry., 30 C 257 ; see Solwn v. S. I, RFh 
44 A 218 FB. 

7 Surendra v. Secretary of State. 38 IC 702 5 Arratoon v. B. t. By., 38 SC 143 > TVdit 
V. $. B. IfUce. Co., 42 IC 636. 

8 iMkhichand v. G. L P. Ry., 37 B I ; Htrji Khetsey dt Co. v. B. A C. /. 39 B 

191 5 Dwarkaimh v. R. S. N, Co., 27 CLJ 615 PC ; Brabant v. King, 1895 AC 61^ 640. 

9 JChAwtlM V. a. a. C. I. RBh 19M AH 888. 
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#1^ M tp nciiify tiie cottrt on th« they ate liable tt» the 1 om“ 
Where, hciwever, a railway company did not make teascmable jwtiViaiWi tor 
the protection of the proi^, or for the extinguishing of any fire that might 
break out, it was negligent and therefore was held liable as a bailee*^. It 
is the duty of a railway company to use due and proper care and skill in 
conveying passengers and it will be liable tor negligence in thdt use. It is 
Hot the law that in case of carriers of passengers there exists an express duty 
to carry them safely^. Where goods wore consigned for despatch to a railway 
company and a part was lost, the court observed that the care that the railway 
comiMmy was to take under tibiis section was the same care that a man of ordi- 
iistry faience would take o£ the single consignmoit. It cannot involve con- 
siderations arising from the volume of the railway business’*. If they take 
the amount of care referred to in the section, no responsibility attaches to 
them for the loss, destruction ch deterioration of the goods bailed". The 
words "loss or destruction” in S. 75 (1) of the Railways Act; IX of 1890 indude 
loss caused by criminal misappropriation of the consignment by a servant of 
the railway adminis tration in charge thereof" A station master never oefi- 
nitdy directing the consignoi to remove the goods, or telling him in unmis- 
takable terms that the goods were being kept on the railway premises at his 
own risk, and at the same time never definitely accepting the goods at railv^ay 
risk, is deemed to have accepted the bailment of the goods on behalf ol the 
railway company and under S. 72 of the Railways Act the company is respon- 
dtoe for the custody of the goods ; as bailee the company is bound to take 
sudi care of the goods as it would have taken ol its own goods of a similar 
nature and is bound in damages for loss resulting from its negligence*®. A 
railway company is not liable foi damage caused by fire if it has done what 
a reasonable and prudent man would have done to save his own property. 
The company is not bound to show the origin of the fire and that it is itself 
free from any ne^igence in the matter”. Where the railway places sufficient 
to show that proper and requisite precautions were taken by them 
to provide against any damage as may result from rainfall, the mere fact that 
the rain water did enter into the wagon causing damage to the consignment 
is itself not sufficient to give rise to the inference that adequate precautions 
Were not taken and that damage was caused due to negligence on the part of 
the railway". A railway company is not liable for goods damaged by a mob. 
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Trustee of the Hvrbour, Madras v. Best, 22 M, ^24, 537 ; Secretary of State v, Afzd. 
56 IC 714; Tolarm v. Secretary of State, 152 IC 562; Gauri Med v. Secretary of 
State, 91 IC 963 ; Moolft v. 3 N. Ry.. 1932 C 257 ; G. G. in Council v. G. S. Mill*, 
28 Fat 621. 

Secretary of State v. Shoo, 34 ALf 387. 

E. h Ry. V. Kalidas, 28) lA 144. 

$, N. W. Ry. V. Bantidhar, 92 IC 603. 

Forbes Campbell v. Secretary of State, 159 IC 591, 

Bedaram v. 4?. M. Ry,f 19 B 159, 

MieMa a. S, I, Ry,, 82 1C 772. 

iZZiand V. a I. P, Ry„ 102 IC 433; Moolit v. B, IV. Hy., 1932 C 257, 
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Even if die consiphee refuse to take ^Mtxy at the goods, the oHOpiiif teiMuns 
lijdde aa a haflee**. 

tlw fact o£ loss or damage goods is enough to cast upon the rafiwatr 
company the burden oi proving that the loss was not due to any negligence tm 
its part. The standard of negligence is given in Ss. 151 andi 152. but no 
general rule universally applicable can be laid down as defining the amount 
and quality of the proof in every case which will discharge the railway 
company’s onus. A decree ought not to be given against a railway company 
the moment it admits that it is unable to assign the real cause of the loss, 'fhe 
company may. in the last resort, exonerate itself in two ways. It may show 
that (0 although unknown, the cause must have been external to itsdf and 
beyond its control, or (it) although unknown and in all probability attribnt' 
able to itself the cause was of such a nature that it could not have foreseen 
and prevented it. Evidence may be adduced to establish either of these two 
things”. It is sufEicient for the plaintiff to prove the delivery of the goods 
to the railway company and the fact that the goods were destroyed whilst in 
the custody of the company. These facts being established it is for the com- 
pany to establish the circumstances which would entitle it to be lelieved frmn 
liability. The responsibility of a railway company for the loss or destructiem 
of the goods delivered to it for carriage is, subject to the other provisions «rf 
the Act, that of a bailee under Ss 151. 152 and 161*. But an agreement may 
be made limiting this responsibility. It is quite dear that a railway company, 
when goods are tendered to it for carriage, cannot hold an inquest as to the 
rights of the person delivering to deal with the goods, the property in them, 
and the authority given by Uic owner to the person presenting them for 
carriage. Nor it is (he legal duty of a railway company to see whether the 
person delivering the goods is ignorant or not, or to see that he reads and 
understands bcfoie he signs, though the contract by an illiterate man may not 
be binding on him” By S. 54 of the Railways Act. a railway administration 
may impose conditions not inconsistent with the Act with respect to the 
receiving, forwarding or delivering of any animals or goods. Thus, in consi- 
deiation of carriage at a special reduced rate a railway company may contract 
to be held harmless and free from all responsibility for any loss, destruction 
or damage to the consignment from any cause whatever*. 'The word ‘loss’ in 
S. 77 of the Railways Act means loss by the railway and not simply loss to 
the railway*. It includes non-deliverv or loss to the plaintiff*. 

19 JttSttf V G. Oenervt, 1948 N 65 

20 HMi Khetsev & Co. v B. B. k. C. t. Ry. Co, 19 B 191 ; Gauri Mid v Secretary Of 
State, 91 IC 963 ; Secretary of State v. Ramdhan, 58 CL| 98 

1 Nonku V. 7. M. Ry,, 22 A 361 

2 jG I. P. Ry. V. Chakraoarty Sons, 55 C 142. 

3 Tippanrn v, S. M. Ry., 17 B 417, Moheswar v. Carter, 10 C 213 told ; B, 1. v. 
Bunyad AH, 18 A 42 ; Toonya Ram v. E. h Ry» 30 C 25? ; AnmacfteBam v. M,Ry,, 
33 M 120 ; Narain v. E, 7. Ry-, 34 A 656 ; E. 7. Ey. v. NiOntnta, 41 C S76 : E. I. Rih 
V. Shiv Prosad, 17 CWK 529, authorities wfd. to; E. L Ry. r. Ekmdi, 44 JC <91. 

4 Eadri Ptasad v. G. 7, P. Ry., 22 Al.! <97. 

5 Shoo Oaytd r. G. t, P. 0 A 286. 
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Nodoe to the nilway cca&pany i« essential when a consignor destrat coat* 
pensaticm for the loss, destruction (»: deterioration ol animals or goods. No 
norice is necessary where goods are withheld by the railway company and are 
not {not^ to have been lost*. “Generally speaking, when a carrier fails to 
deliver articles of mercliandise in the ordinary course and the goods come to 
a falloB maiheL, the difference between the market value of the goods at the 
time they would have been sold if they had been carried according to conuaci 
and their market value at the earliest period at whidi they could liave been 
hroogh^ the market alter the delivery to the consignee will be the measure 
of damages recoverable’’’. When a railway company undertakes to cany goods 
frimi a station on its railway to a place on another distinct railway with which 
it communicates, this is evidence of contract with the receiving company for 
the whole distance, and the other railway company will be regarded as its 
agent and not as contracting svith a bailor. A receipt given by a railsvay 
company for goods to be sent to a place on another railway and there tp be 
ddivered for an entire sum is one entire contract for the whole distanceland 
constitutes an entire contract with the railway which gave the receipt*, ^^en 
a steamship company was doing a particular set of journeys for a raiWy 
company on accoimt of a breach on the railway line, the steamship company 
could not be regarded as departing from its usual business and engaged in Vhe 
business of subcontractor for the railways in such a special sense as to take it 
quoad the journey out of the avocation of a common carrier. A common 
carrier cannot divest himself of his responsibilities as such without satisfying 
the court that in the particular transaction he acted in some other capacity or 
by special terms under S. 6 of the Carriers Act* Where in a consignor’s suit 
for damages it was found that the railway company had examined the wagon, 
had placed the goods in a wagon reasonably fit for ihe purpose with a fireproof 
iron roofing, had been careful not to put any inflammatory goods with the 
consignment, when the fire was discovered had done what a reasonable and 
prudent man would have done to save his own property, the railway company 
was absolved from liabilitv to the consignoi for the loss the companv’s liability 
being governed by Ss. 151 and 152” 

7. Risk note.— -The risk note is simply an indemnity by the sender for 
the benefit of the company. It cannot in itself affect the rights of the consignee 
The latter is obviously entitled to receive the consignment as ordered by him 
and to daim compensation in the event of the consignment suffering loss or 
damage”. The responsibility of a railway company as bailee is limited by 
i^p«ement contained in the risk note Loss means loss of goods by the railway 


6 Medri Pmad v. G. /. P. Rtf.. 22 ALJ 897 

7 ArHOfdas v. SecreUfry of State, 85 IC 786 

ft Cfmmu La V. Hizar^s G. S. Ry.. 29 A 228, 231 ; f G N> R. Co. y GhrdhariM. 

54 C 430 ; v. B, P. T. Rif., 1939 A 649. 

9 Bidk G. N. R. Co. v. Beldmi Tea Co., 26 Bom LR 571. 575 PC. 

10 rnoolOmd V. a /. P, Rv.. 25 ALI 730. 

11 R.K. Rr. ▼. ItmOt, 2f IC 207 ; bot sse R. I, RiT} V. HSkaata, 41 C 576. 
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C)M>i|Mdaiy' sad fiot ‘pecuniary low to tlte cona^pouar'**. In the case cd a conxroei 
for catriafe under a ride note it is for the railway ccanpany to prove that the 
loss was due to causes contemplated by the note. When that has been done 
the onus will be shifted upon the consignor to show that the loss had axisen 
owing to the wilful neglect or misconduct of the company or their servantd*,. 
But in Sheo Naram v. E. 1. Ry. Co.^*, it has been laid down that the initial 
burden is on the consignor to prove non-delivery. On such proof the burden 
would be shifted to the laiiway company to show that there was no “wilfod 
ne^ect" but that the company took all reasonable precautiems, A railway 
company carrying goods under a risk note is liable for damage ftnr delay caused 
by unnecessary deviation from the ordinary route“. In the case of a consign- 
ment under a risk note the onus lies on the plaintiff to show that he comes 
within the proviso, because the contract cocpressly absolves a railway company 
from the liability imposed upon it by the ordinary law, except under certain 
particular circumstances and it is for tire plaintiff to shovr that he comes with- 
in the exception”. But it has been pointed out in fanhi Das v. Secretary of 
StiUe^'' that the company’s liability as a bailee remains unaffected by the risk 
note which only limits its responsibility in a certain way. Therrfore, the 
burden of proof will be the same as if the risk note has not been signed, the 
burden of proving that proper precautions had been taken accordingly rests 
on the railway company”, but the rase of an inland steamer company is 
different”. 

The general liability of a railway company in India is not the liability 
of a common carrier undet tire English Common Law but is the liability of 
a bailee; in other wouls, the railway company is not an insurer but is under 
the duty of taking a certain measure of reasonable care. The risk note 
exempts the company from liability for certain things except in certain special 
cases. The railway company, in order to claim the benefit of the immunity 
granted it by the risk note, must prove that there has been a loss, and the 
initial burden of proof lies on the company It will be then for the consignor 
to show that the loss was due to the wilful neglect of, or theft by, the railway’s 
servants*. Risk note H docs not afford any protection to the railway company 
in a case where a bale has been tampered with and goods abstracted there- 
from when it was originally received by the company in a good condition*. 
Such a risk note absolves the company from liability unless it is proved that 
the loss was due either to wilful neglect or to theft by a servant of the railway 


12 Jolti v. Dominion, 1949 C 380. 

13 O. I. P. Ry. V. fitan Ram, 2 Pat 442, see cases refd. to ; E. /. Ry. v. Nathtmi, 39 
A 418 ; Sheobarut v. B. N Ry.. 16 CWN 766 

H 50 A 246. 

15 fanald Das v. Secretary of State, 85' IC 114. 

16 Sheobarut v. B. If. Ry., 16 CWN 766. 

17 85 IC 114. 

18 Sheo Nandn v. E. L Ry.. 50 A 246 ; see Secretary of Stat0 v. fheddu, ALT 995. 

19 L a S. N. Co, V. Bhagwan, 40 C 716. 

20 G. I P. Ry. V. /esnd, 55 C 132. 

1 Saentary of Styta v. mutgum, 49 A 889. 
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ootlipmf. WhMK good* under risk note H were lying cut the jpietfonn mA 
&mt cftu|^t tee and i)C was found diat the means eKtinguidting 0ns w^ 
not as they ought to be, this was evidence n^^t but not of wilful negl&^. 
Id cate of a omungpoment sent under risk note, femn A, die onus is on the 
consignen' to |nove wilful negligence of the railway ctunjuaty <»r ]aisconchii:i 
of its savants. Where damage is caused by delay the railway company is not 
parotected by the risk note. But it has been pointed out that tliough Risk Note A 
eooleis exemption from liability in respect of the condition of goods at the 
Ciaae of ddivery at destinatimi, it does not confa immunity in a case trf total 
nesaddivery of goods*. 

^ The responsibility of a railway company is that of a bailee as laid down 
in Ss. 151, 152, 161, subject to any special agreement such as is cemtained in 
ridt note form B. A consignor who has executed a note in that form has no 
daim for destruction or detaioration of, or damage to, the consignment. 
Where there is short delivery the railway company must give evidencel that 
the goods delivaed are lost before they can daim the benefit of the risk note* 
A railway company is bound to reweigh a consignment before ddivery is 
taken at the request of a consignor in a case in which there is no risk i^te*. 
Whae a consignee demanded "open delivery” and there was delay in giying 
such ddivoy and the price of ghee fell in the meantime so that the consider 
suffered loss, held, such loss was not covered by the indemnity clause in risk 
note form B''. 


152* Bailee when not liable for loss, etc., of thing bailed.-»The 
bailee, in the absence of any special contract, is not responsible 
for the loss, destruction or deterioration of the thing bailed, if he 
has taken the amount of care of it described in section 151. 

1. The section.— -A bailee is not an insurer of goods. He is not res- 
ponsible for loss caused by aeddent. He must show when goods hailed are 
lost that there was no negligence or default on his part. It is his duty, there 
fore, to take steps to lecover the goods. If he can inform the owner in time 
he must do so : if he cannot, he must act as an agent of necessity and take 
the steps which a reasonable owner would take in defence of propenrty of the 
value in question*. No proposition of law can be more clear than that eitha 
the bailor or the bailee of a chattel may maintain an action in respect of it 


2 C. I. S. A Vf. Co. V. G. /. P. Ry., 47 B 155. 

J ArdesWr v. G. /. P. Ry., 26 ALJ 545 ; see R. v. Senior, (1899) 1 QB 283 : (1895-99) 

AO ER Rep SOI, for meaning of wilful neglect cited in above. 

4 M. I, R. Rtf. V. Gopi, 21 ALJ 448 ; G. G. in Counei! v. G. S. MUls, 28 Pat 621. 

5 S. h Rtf- V. Khhin Lai, 21 ALT, 438 ; E. L Ry. v, Makhm, 21 ALJ 515. For pro- 

osdwe to be adopted in the event of a dispute arising in a case coming under the 
nfiovipo to Risk Note B see Sumt C. S$ A Vf MtUt v. Secreutry of State, 41 CWN 
BUT PC* 

i IWvUwi Mild V. Secretary of State, 52 A 126, see $ 60. 

9 dboMMnr of State v. Maihuri, 55 A 625. 

9 V. m ann i kb 443 ; aPia-i^.^n m k«p 4 H 
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Bgsiiutt a 'im»g4o<!r, the latter by virtue of his iiotseiiiotif the fotmer by vbttte 
el his pro^peciy*. A bailee is bound to take reasonable means to protect hSs 
bailor’s property. “In a case of a loss, the onus is on the bailee to prove" that 
it occurred through no want of ordinary care on his part””. A bailee is Ualde 
in damages for loss occasioned by neg^gence. Hie case is governed by Art 
115”. The degree of care required of a bailee depends upon and varies vdth 
the nature and condition of the thing. “A man of ordinary prudtmce wotdd 
not send his own goods in a boat with 20 or 30 leaks on its side 1 or 
indies in length, and keep the goods in the hold of the boat for 30 house””. 
Where the creditor is guilty of laches in dealing vdth negotiable secuiitteB 
accepted from a debtor, his debt would be satisfied to that extent”, An 
exemption dause in a written contract of bailment exempting the bailee from 
liability for any loss sustained by the thing bailed cannot be availed of by the 
bailee if die bailee performs his part of the contract in a manner not comteni'* 
plated by the parties. For instance, if the garage attendant promises to ketp 
the car locked up. but fails to do so and a valuable property is stolen from the 
car, the theft will not fall within the exemption dause and hence the bailee 
will be liable”. 

The right of the bailee in possession to sue cannot depend upon the fact 
or extent of his liability to the bailor. As between a bailee and a stranger 
possession gives title, that is. not a limited interest, but absolute and com- 
plete ownership, therefore, the bailee is entitled to receive back from the 
wrong-doer a complete equivalent for the loss or deterioration of the thing 
itself, which he must account for to the bailoi. What the bailee has reodv^ 
above his own interest he has received to the use of his bailor. The wrong-doer 
having once paid full damages to the bailee has an answer to any action by 
(he bailor”. It would be against all notions of justice that the bailee who 
recovers the full value of the goods wrongfully taken out of his possesdon 
should be able to retain it for himselP. “The law is that a person possessed 
of goods as his property has a good title against every stranger, and that tme 
who takes them from him, having no title in himself, is a wrong-doer, and 
cannot defend himself by showing that there was title in some third person 
for against a wrong-doer possession is a tide””. 

In a contract of bailment if the goods perish without any fault of the bailw 
he is not liable for failure to redeliver”. A case of sale on approval or on 
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HM ii oC an analogous natuxe. In su(^ a case tbere is no sale until ai^pnMml 
is gjivox, therefore upon the acctdental destruction ctf the goods without any 
lault on the part o£ the purchaser he u not liable to make good the loss**. 
Iho burden of proof is on him that the loss occurred at a particular time, 
t.e., bt^ore defaidt on his part^. 

Upon a bailment a duty arises at common law on the part of the bailee 
not to be negligent in respect of the ballot’s goods, independently of any con- 
tract, and upon a breath of suth duty the latter can maintain an action in tort. 
But if his cause of action is that the defendant ought to have done something 
or taken some {nrecaution which could not be embraced by the common law 
liability arising out of the relation of bailor and bailee, then he is obliged to 
rdy on a contract within the meaning of the rule, and the action is one 
fbtUMled upon ccmtract^ A bailee is liable under the section only for negli- 
gence, the standard of which is defined in S. 151- Any words absolving him 
firom risk must cover the consequences of ncgligenc A bailee is not{ entitled 
to add a new term exempting him from liability for ne^igence during the 
subsistence of the contract*. \ 

2. Deterioration, etc. — ^The words “loss destruction or deterioration’’ in 
the section obviously refer to something which h.ippens while the godds are 
still in the possession of the bailee. The word ioss’ must mean loss by the 
bailee and not loss to the owner*. The word ‘deterioration’ is wide enough 
to indude depredation in value on accounL of a iall in the price of the goods 
when by mistake oi negligence of its seivants goods consigned to a railway 
company are diverted from the ordinary route and there is delay and detcrio- 
radem, the company is liable for deterioration due to unreasonable delay 
caused by the deviation ; such a cause not being provided foi in lisk note B, 
the railway company is not protected by it The measure of damages is the 
difference between the matkot price on the date on which the goods ordinarily 
should have arrived and that on the date when they did arrive ; and interest 
can be claimed on the amount ftom the lattei date*. A bailee can limit his 
liability by making a special contract', in the case of a railway company this 
is done by the various risk notes. A car is left in a parking ground and a 
ticket is given, there is no implied cemdition that the car should not be parted 
with without the production erf the ticket^ 


19 Etpkick V. Barnes, 3 CPD 321 ; ElKs v Mortimer, 1 Bos & PNR 257 ; Head v 
TattamSi, LR 7 Ex 7 refd. to. 

20 S» of S, V. Kesha, 1932 A 584. 

1 Tamer v. StaUibrass, (1898) 1 QB 56 

2 See Mac Cawley v. P. Ry , 42 LJO® 4 ; Rutter v Pointer, (1922) 2 KB 87 t (1922) 
AE ER Rep 367. 

3 Ukht^t V. Boorugtt, 1939 B 101. 

4 SaerelarB df State v. Jiwan, 21 AkT 220. 

$ a. I, P. Rtf. V. fugtd, 52 A 238 

( Put V. Pa, 120 1C 899 ; Aidthy v. Te^hPrst, 0937) 2 KB 242. 
r V. mkttm, 0937) 2 KS m 
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153* tWniiwitlOD of boUowiit 1^ litik^s act iiieoiirfitnil wlHi 
ooo^tioiis.— A contract of i>aiUnent is voidable at the option of 
the bailor, if the bailee does any act with regard to the goods 
bailed, inconsistent with the conditions of the bailment. 

lUuttration 

A lets to B, for hire, a horse for his own riding. B drives the horse in his 
carriage, llis is, at the option of A, a tennination of the bailment. 

1. Tbe sectton. — ^‘Thls and the following section are for the protection 
of the bailor whose goods are being used by the bailee in a manner inconsis* 
tent with the conditions of the bailment. Ihe bailor may, under such 
circumstances, determine the bailment, although it has been created for a 
specified purpose which has not been accomplished, or for a definite term 
which has not expired. According to English law, il a hirer of goods sells 
them, his interest is determined and the owner may recover them against a 
bona fide purchaser... The duty imposed by this section on the bailee is 
imposed on the trustee by Sec. 51 of the Trusts Act”*. 

A bailc'c of goods for hire, by selling them, determines the bailment*. 
But a lepledging by the pawnee docs not dcicimine the bailment. A pawn 
is a bailment of goods by a debtor to his (leditoi, to be kept by him till his 
debt is discharged“. Under the English common law, on a wrongful sale by 
a bailee to a bona fide vendee the bailment is determined and the bailor may 
recover from the purchaser^*. In the case of a bailment on general principles 
of law and also under this section the liability of the bailee, whether the bail- 
ment is gratuitous or for consideration, arises if he does any act with regard 
to the goods hailed which causes loss to the bailor On the death of the 
bailee his estate is liable for the loss“ 

154. Liability of bailee making unauthorised use of goods 
bailed.— If the bailee makes any use of the goods bailed, which is 
not according to the conditions of the bailment, he is liable to 
make compensation to the bailor for any damage arising to the 
goods from or during such use of them. 

tOxatratiom 

fa) A lends a horse to B for his own riding only. B allows C. a member of bis 
family, to ride the horse. C rides with care, but the horse accidentally fidls and is 
injured. B is liable to make compensation to A for the injury done to the horse. 

(h) A hires a horse in Calcutta from B expressly to march to Benares. A rid48 
with due care, but marches to Cuttack instead. The horse accidentally Mis and la 
injured. A is liable to make compensation to B for the injury to the horse. 

a CAS 435-3tf. Cf. S. 108 fo), Transfer of Property Act. 

9 Cooper v. Willomatt, 1 CB 672 1 (1843-60) All BR Rep 536. 

10 £^/ntid V. SuekUng, lit 1 QB 585. 

11 S&tgar Mfg. Co, v. Clark, 5 Ex 0 37 ; (1874-80) All ER Rep P52. 

12 foMlMuft v< fimgM, 11^$ iC 707 PC, 
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WhiXIty fof vQQuiiitiMfiMd use*— -Thi^ section makes a ktailee lidile for 
the unauthorised use o£ goods bailed. is immaterial that the damage is 
not the direct or immediate result o£ the deviation £rain the conditiomk The 
liability to make comfxensation arisoi, whatever be the nature o{ the bailment 
whetiber for the benefit of the bailoi or bailee, whether paid or gratuitous”^. 
Hius. if an accident occuircd at a time and {dace while a ship was on her 
deviating course, the shi{X}wner would be responsible, unless he could show 
that the loss or damage would have occurred if she had been on her proper 
course^. Where, however, the owner of a chattel retains himself the right of 
control, though the chattel i& placed at the disposal of another, the owner 
wdl be liable for damage caused to a third {>erson by negligence in its manage- 
ment’*. In common law the making use of goods bailed in deviation the 
conditions of bailment, is not only a breach of contract but is also a tort for 
which an infant may be made liable although he cannot be used for breach 
of contract”. If a bailee of a car uses it for his own purposes, he is litfible to 
make compensation to the bailoi for any damage arising to it for or (doring 
such use**. Where a bailee has wrongfully disposed of goods bailed, and has 
thus determined the bailment, any pci son, who however innocently optains 
possession of the goods of the bailor who has been fraudulently depriVed of 
than, whether for his own benefit oi that of any other {>erson, is guil^ of 
conversion”. Where certain jewels were deposited as collateral security for 
two promissory notes, and the promisee sold them without [iroper notice to 
the debtor, the debtor would be entitled to claim deduction from the amount 
due on the notes of a reasonable value of the deposited ^ewds”. 

155. Effect of mixture, ^th bailor’s consent, of his goods with 
bailee’s. — the bailee, with the consent of the bailor, mixes the 
goods of the bailor with his own goods, the bailor and the bailee 
shall have an interest, in proportion to their respective shares, in 
the mixture thus produced. 

l^ect of mixture* — Where goods of two owners arc mixed together, by 
cemsent or by accident, the owners of the goods so mixed become tenants in 
/vwwmort of the whole, in the pro{>ortion which they have severally contributed 
to it*. But if a person wilfuUy mixes and confuses goods which he holds with 
t hos*: of another, so that he cannot “distinguish what was his own. the whole 
must be omsidered as belonging to the other”’. Where they can be separated 
S, 156 will xpl^y. 

13 CftS 437. 

14 Morrison & Co. v. Shaw Samll, (1916) 2 KB 783, 800. 

15 Samson v. AiteMson, 1912 AC 844. 

14 Bumard v. Haggis, 14 CBNS 45 : 32 LTCP 189 : 8 LT 320. 

17 HafixuBah v. Montague, 156 IC 354. 

15 Sarkar v. Furlong, aS91) 2 Ch 172, 183. 

» Ma Me r. Chettyar, 1933 R 76. 

26 Spanca v. l/ition M. Insee., LR 3 CP 427, 437, dted in Snuirtkwaita v. Hamtm, 
1854 AC 454, 505; (1891-94) All £R Rep 865 ; Bombaif Co. v. KamcM Fort tmat, 
42 KJ 639s 

t iMpton ▼. Whita, IS Ves. 432, 439, 440 ; aiOS-lip AM fiR IMp 556* 
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M. Effect of loibctitte, without heta^i consent, whnnflMiiools 
con he sepnrated.-~>lf the bailee, without the consent of the baikiqt, 
mbes the goods of the bailor with his own goods, and the goods 
can be separated or divided, the property in the goods remains in 
the parties respectively ; but the bailee is bound to bear the 
expense of separation or division, and any damage arisiiig from 
the mixture. 


Illustration 

A bails 100 bales of cotton marked with a particular mark to B. B, without A’i 
coaseut, mixes the 100 bales with other bales of his own, bearmg a different auokt 
A is entitled to have his 100 bales returned, and B is bound to bear all the eaq?ens<B 
incurred in the separation of the bal^, and any other mcidental damage. 

157. Effect of mixture without bailor’s consent when the goods 
cannot be separated. — If the bailee, without the consent of the 
bailor, mixes the goods of the bailor with his own goods, in such a 
manner that it is impossible to separate the goods bailed from the 
other goods and deliver them back, the bailor is entitled to be 
compensated by the bailee for the loss of the goods. 

Illustration 

A bails a bairel of Cape flour worth Rs. 45 U> S B, without A's consent, mixes 
the flour wiUi country flour of his own, worth only Rs 29 a barrel. B must compensate 
A for the loss of his flour. 

The section.— It is a well-established doctrine m the English Courts 
that it a trustee or agent mixes and coniuses tlie property which he hdlds in a 
fiduciaiy character with his own property, so that they cannot be separated 
with perfect accuracy, he is liable tor the wholes The reason is, as explained 
by Blackstone, that English “law, to guard against fraud, gives the entire 
property without any account to him whose original dominion is invaded 
and endeavoured to be rendered unceitain without his own consent.*' 

158. Repayment by bailor of necessaiy expeBBes.*^WheiW, by 
the conditions of the bailment, the goods are to be kept or to be 
carried, or to have work done upon them by the bailee for the 
bailor and the bailee is to receive no remuneration, the bailor shall 
r^ay to the bailee the necessary expenses incurred by him for the 
purpose of the bailment. 

159* Restoratioa of goods lent gratuitously.-— The lender of a 
thiitg for use may at any time require its return, if the lotui was 

3 Cooie V. Addison, tR 7 Eq 4^, refetnog to Lupton v. WMm, 15 Vss 433 i (1401*13] 

AS an tu 
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gratuitous even tliough he lent it for a specified tutie or purpose. 
But if, on the faith of such loan made for a specified time or 
purpose, the borrower has acted in such a manner that the return 

the thing lent before the time agreed upon would cause him 
loss e^iiceeding the benefit actually derived by him from the loan, 
the lender must, if he compels the return, indemnify the borrower 
for the amount in which the loss so occasioned excels the benefit 
so|derived. 

The section. — “While the section gives the lender generally the power 
of withdrawing the loan, it imposes upon him the obligation of indemnifying 
the bmtower in those cases, in which the loan being withdrawn mig^t leave 
the borrower worse o£E than he was originally”. Ihe provision is probably 
suggested by Story\ “there seems to be no cxptcss authority on the s|2bject 
in English law”*. 

160. Return of goods bailed on expiration of time or ad^om- 
pUdunent of purpose. — ^It is the duty of the bailee to return'i or 
deliver according to the bailor’s directions, the goods balled 
without demand, as soon as the time for which they were bailed, 
has expired, or the purpose for which they were bailed has been 
accomplished. 

The section. — ^The rule has been thus stated : Wherever a specific chattel 
is ^trusted by one man to another, either tor the purpose oi sate custody 
or for the purpose ot being disposed of for the beuelit of the person entrusting 
the chattdl, then, either the chattel itself, oi the proceeds of the chattel, 
whether the chattel has been rightfully or wrongfully disposed oi, may be 
fidlowed at any time, although either the chattel itselt, oi the money consti* 
tuting the faroceeds of that chattel, may have been mixed and confounded 
in a mass of the like nuterial*. Government accepting a G. P. note deposited 
by a company as security must return the note to the bailor without demand 
after the transaction is over. The fact that some third person has an interest 
is no ground for refusal to return it^. 

A man may make a special contract to deliver up property to the pledgor 
tmder any cixciunstances, and may in that way render himsdf liable to an 
action for a breach of contract for not restoring a chattel. In the absence 
of any inch speqial contract, a party with whom an artidc is pledged under* 
takes to return it to the pledgor, provided it turns out not to be the property 


$ BaitnmU, S. 7S8. 

4 C&S 441. 

5 Jte Manet's Estate, 15 Ch D 694, 710, 722 (1874.t0!) Ah EH Rep 791. 

4^ tMdUt V. Pratinm, 1959 C. 74$. 
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of waibief. For rdu^ng to ddivcr goods entnniod to a fcttm hot safe 
iCtutody tlte bailor is entitled to soe at election, eidter foar a mmgjoA fwctinii 
isitii ^e {HToperty (i£ be di«DOvers and can prove ilOti or lor, a xebiial by tbe 
bailee to deliver alter having made a demands Tbe Statute ol Uinitirtiews 
in tbe latta case runs from tbe date of demand and refusal and not biOff 
tbe date ol sale^. Where tbe ^aintiS lost a watch which later on was d^xii» 
sited with the defendant by a third perscm, the plaintiff was informed thia 
fact, and sometime after, the plaintifi’s agent demanded its return but the 
defendant refused to hand over the article to him, there was no wrtmgful 
refusal by the bailee to return, so tbe jdaintiff had no cause of action*. « 

if the article hired be not ht to be used for the purpose for which it Is 
hired, all that the bailee is bound to do is to give notice that there has been 
a breach oi warranty. He cannot be under any liability to pay the hke**. 
When goods are let out on hire, the executor of the deceased hirer is bound 
to return them ou the expiry oi the term for which they have been bailed 
(S. 160). If he fails to do so he wdl be guilty of conversion to his own use 
from the time he should have ictmned them in response to the demand made 
toi them. In an action fm the conveision oi chattels, the full value of the 
chattels at the time oi the convetslon is the mcasuic of damages. A bailor 
delaying in bringing a suit is not entitled to damages for the use of the goods 
over and above the value of the goods”. When a person boiiows an article 
he must be deemed to have made an implied contract for the return of the 
goods to the lendci as soon as the time foi' which “the article was bailed hati 
expired”. He must be deemed to have made an implied contract for the 
return of the goods to the lender without demand. The distinction between 
a deposit and a loan is that a deposit is to be kept by the depositee for the 
depositor while the loan is to be kept by the borrower for himsclP*. 

161. Bailee’s responsibility when goods are not dnly re- 
tumed.~lf, by the default of the bailee, the goods are not returned^ 
delivered or tendered at the proper time, he is responsible to the 
bailor for any loss, destruction or deterioration of the goods from 
that time. 

Bailee's responsibility when goods are not retnmed.— Where chattels are 
delivered to a bailee in good condition and are lost, or are not returned, or 
are returned in a damaged state, the law presumes negligence to be the cause 
and casts upon the bailee the burden of showing that the loss is amsistent 
with due care on his part”*. The obligation of a bailee is contractual obUga- 

7 Cheesman v. Excell, 20 LJ Ex. 209. 

8 Wilkinson v. Verity, LR 6 CP 206. refd. to in Miller v. Dell, (1891) 1 QB 468, 

9 Ctayton v. Le Roy, (1911) 2 KB 1031 : (1911-13) All ER Rep 284. 

10 /su/Uff V. Ibnhim, 45 B 1017. 

11 MeHter v. Bdtheaar, 34 IC 297. 

12 CMtwipm V. Shahtody, 126 IC 682. ' 

13 Rush Xmttt v. Chaftira Kaiita, 28 CWK 1041, see II fidSare be due to act State 
or act Of God ; Hefimdiah v. Montasae, 156 1C 354. 
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tmii md ifdngit only ham a oMUxati; ol bailaoeni. (^miunmt 4os» noi 
oMKiiff the pontioii of a bailee in {et|^ oi stolen property recoverod by it« 
to it WH; liable to iademiiiiy the owners in cate at lots d such property due 
to tbo nei^gence ot its servants'*. A passenger losing his luggage deposited 
in. a cloah<i!ootn, in the absence oi conditions limiting the liabiitty, it entitled 
to the entire value at the goods lost, but not to any consequential damages'*. 
Where p i ain ti g delivered certain gfoods to A on sale or return, and A delivered 
t he m to B on the same terms, and B to C in whose custody the goods were 
lost, htldf A was liable to the plaintig tor the conduct ot B and G, as he 
would be deemed to have adopted the transaction by doing something incon- 
sistent with his power to return the goods'*. In an action for detention of 
goods, if they are delivered up atter institution ot suit, the plaintig cannot 
have judgment to recover them or their value, but he may have judgment to 
recover damages tor their detention it the plaintifl has sustained any damage, 
otherwise not; g part be delivered he may have judgment to recover t^ 
residue or their value and damages for their detention". A bailee wh|o fails 
ot rufuses to deliver up goods to the bailor when demanded by the latter is 
liable for the loss ot the goods, "as the loss has actually happened whilst 
his wrongful act was in operation and force”'*. Delivery ot goods by the rail- 
way company cannot be said to have been given at the proper time withih the 
meaning of the section when 9 days were taken tor the purpose instead of two 
days which was the ordinary time". In the absence of a risk note as provided 
in S. 72 of the Railways Act a railway company will be responsible as a bailee 
for dday in delivering goods**. Although a rule of a railway company pres- 
cribes that a company will not be liable for loss when no receipt has been given, 
yet it has been held to be so liable when goods have been delivered by a con- 
signor and accepted by the company though no receipt has been obtained by 
tlm consignor*. A bailee catmot be held to have committed a default within 
the meanii^ of the section if he is prevented from fulfilling that obligation 
not by any mistake or negligence on his part but by some circumstance entirely 
beyond human control, e.g., a breach in the railway line. On the other hand, 
g the bailee, unable to fulfil his obligation (re carriage of goods) by some 
dxcumstance entirely beyond human control, adopts some other course 
necessarily attended with risk, which is not contemplated in the contract 
between him and the bailor, without the latter’s knowledge and consent, he 
doet so at his own risk. Such an, act amounts to varying an important condi- 
tioti of the contract between the parties without the knowledge of the bailor 
and, therefore, constitutes a breach of the contract*. 


14 Ram v. Govt of V. P., 1950 A 206. 

15 Raif V. G. Genera, 1949 C 591. 

1< Gena v. WinkeU, 107 LT 434 : (1911-13) All ER Rep 910. 

17 Crosxfm V. Suc^, 22 LJ Ex. 325 : 155 ER 1587 ; 8 Exch 825. 

18 Show A Co, V. Symmons, (1917) 1 KB 799 : (1916-17) All ER Rep 1093 ; Davis v 
Garratt, 6 Bing. 716, 724 : (1824-34) All ER Rep 286. 

19 <^tar 7. S. I. Rtf., 104 IC 147. 

M Mk I. Rp. Iniarman, 20 ALT 114. 

i Smma v. r. i. rv„ 20 alt $ 1 , 

t RSfstat V. B, B, G. I. Rii„ 1938 AhT 855. 
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M/im a canier mxivas goods under a eonttact of dnil^ ]K liiiniMiii 
oS his statutory liabiiity under the section by |tt«aidre of iWMrIt 

or avoidable accident. The law as to the taeasuxt of damages is thus sdibma- 
rised in addison on Contrail. ' Generally speaking when a caxtier fails tii> 
deliver artides of merchandise in the ordinary course^ and the goods come to 
a fallen market, the difEerencc between the marketable value of the goods at 
the time they would have been sold it they had been carried according to 
ocmtract and their market value at the earliest period at which they 
have been brought to the market after the delivery to the cemsignee, will' be 
the measure <d damages recoverable/' A bailee, €.g., a carrier by sea or 
who incurs expenditure for the salety of the goods entrusted to his care, of 
which ddivery is not taken in time, can maintain a claim for reimbursememt 
against the bailor*. 

The quantum of damages may be big oi small, but it does not make smy 
difference to the prinuplc. The principle of assessing the damay« ig the 
same, and that is that where by the wrongful act of one man something belcmg' 
ing to anothei is either itseii so injured as not to be capable Oi being u$^ 
or is taken away so Urat it cannot be used at all, that of itself is a ground £m 
damages*. 

1(>2. Termination of gratuitous bailment by death*~A gra- 
tuitous bailment is terminated by the death either of the b^r 
or of the bailee. 

The section. — ^According to S. 153 the habihty of the bailee, whether the 
bailment is gratuitous or foi consideration, arises It he docs any act with 
regard to the goods bailed which causes loss to the bailor. This liability does 
not fall within the principle of the maxim, actio personals, but cm the death 
of the bailee his estate is liable foi the loss. It cannot be infeiied from this 
section that liability for a wrong caused by the bailee in respect of the gpoods 
bailed, thereby causing loss to the bailor, sdso comes to an end with the death 
ol the bailee, where the bailment is gratuitous. 

163. Bailor entitled to increase or profit frenn goods bafied.—* 
In the absence of any contract to the contrary, the bailee is bound 
to deliver to the bailor, or according to his directions, any 
increase or profit which may have accrued from the goods bailed* 

Bbistration 

A leaves U cow in the custody oP B to be taken care of. The cow has a c«lf» B ii 
bound to deliver the calf as well as the cow to A. 

3 11 Ed. 1072, cited in Arjundas v. Secretary of State, 85 IC 7S«. 

4 C. hr. Co. V, Smfftdd, LR 9 Ex. 132 : (1874-8t» Ah ER Rep 1M5. 

5 nidMi JSqgh V, Vwm of Mia, AIR 1958 SC 274, 289, 2M. 

S Board, Imtktww v. Abdui, 5 Luck 220 ; see fatoMItM v. Baimft^ UJ 

lC707fC . 
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HtB a attarehoiliiler had pledged his shan^ than the 

coaipaay allotted a new share fcsr each dme pledged, the Privy Council hdUS 
riiat the new thaies were dearly an accession to the shares expresdy hypdthe* 
cated, the pledgor or his representative was entitled to recover die saine^. A 
pawnee of railway stock, on repaymoit of the loan, is bound to return it; 
if he sdls it he becomes accountable to the debtori. 

1$4. Bailor’s responsibility to baUee.— The bailor is respon- 
sible to the bailee for any loss which the bailee may sustain by 
reason that the bailor was not entitled to make the bailment, 
or to receive back the goods or to give directions respecting them. 

The section. — “The duties and habihties of the bailee having been set forth 
in the preceding sections, this and the three following sections provide for his 
security’’*. I 

lb5. Bailment Iqt several joint owners. — If several joint 
owners of goods bail them, the bailee may deliver them back) to, 
or according to the directions of, one joint owner without the 
consent of all, in the absence of any 'agreement to the contrary. ' 

Baflment by several joint owners. — in an English case it has been laid 
down that if a thing be cleposited by one, with the authority of another, and 
received by the bailee to keep on the joint account of the two, one alone can- 
not lawfully demand it without the authority ol the other'® In case oi delivery 
to a bailee by several joint owneis, even if thcic bt a contiact not to re-deliver 
without the joint order of all, one of the owners on securing delivery from 
the bailee cannot sue him by joining the other co owners; but where he 
txcupies the position of a trustee the bailee is liable for breach of trust in 
delivering the joint propexty to one only of the cre/w? //we trusts'^* The special 
nile enacted by the section has not the force of a general principle of the law 
of contract". 

166. Bailee not responsible on re-delivery to bailor withont 
tMe.— If the bailor has no title to the goods, and the bailee, in 
good faith, delivers them back to, or according to the directions of, 
5ie bailor, the bailee is not responsible to the owner in respect 
of such delivery. 

7 M0tM V Boi Mam, 52 lA 157. 

0 tjcmgton V. Waite, LR 6 E<t 1<>5. 

9 CAS 443-4. 

10 Mar V. Heavant 13 Bast 107 

'' tl AwtaSm V. Sean, 7 E a B 234. 

V Mutliemdy, 5 1C 343, 
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Ht-^teUvciy to bi^ without tW<!.--Wlioa a bailee parts witii fpm 
sited with bim to, or to the rarder o£, the bailor, he is not liable to thO OWnet 
of the goods even though the bailor had no authority to deposit the goods 
with the bailee”. Aetording to £n|^ish law also a bailee is bound to deliver 
goods to the order o£ the baUoi. As between a bailee and his bailm:, undev 
an ordinary contract oi bailment, the bailee must, if he desire to 
ac t ion for non-delivery oi the goods upon the demand of the bailor, show 
he has already delivered them upon a deliveiy-order authorised by the 
or ask for an intexpleadcr order, oi defend the action on bdbhlf of a ihjn A 
party on an allegation that he is entided to the goods, whkh allegation he 
must prove”. 

As a general rule, a bailee oi goods cannot dispute the title of his bailor” 
except when evicted by title paramount. But the rule does not apply to t 
hire-purchase agreement which pattly gives an option sale and partly 
creates a bailment. A hue-purchase agreement is not an ordinary contract 
of bailment”. There arc no doubt cases in which goods have b^ tak fw 
from a bailee by a thiid party, who claimed them by title paramount, and if 
there has been no iault on the part oi the bailee, it has been hdd that this is 
a good excuse to him as against his bailor. But when a bailee, knowing of 
two adverse claims to goods, elects to take the part ot one of the claimants he 
is estopped from aitctwaids denying that claimant’s title^^ An auctioneer, 
as bailee, may set up the right of the true owner against a daim by bis 
employer and will be liable to the true owner for the value of the goods sold 
as also for goods not sold but removed by the employer”. 

A bailee is no doubt estopped from setting up. as against the baikw’s 
demand, the right or title of a third party, but the estoppel ceases when there 
is an eviction by title* paramount”. Where a bailor mortgages the chattel 
bailed, and the mortgagee has a right to demand possession firom the bailee, 
the latter may refuse to ddiver the chattel to the bailor, for he has hindered 
the performance of the contract by the bailee by subjecting him (bailee) to 
an action at the suit of the mortgagee if he were to ddiver to the bailox*. 

The law with regard to common carriers is that they are bound to receive 
the goods fenr carriage ; they can make no enquiry as to ownership. They are 
protected if they deliver the goods entrusted to them for carrii^e in pntsuanee 
(tf their employmait without notice of the real owner's daim. The law ong frr 
equally to {nrotect them against the pseudo-owner, from whmn they cannot 
rdPttse to receive the goods, in the event of the real owner dalwifag i))« gewds 

13 Bank of Bombay v NandhU 40 lA 1. 

14 Rogers Son v. Lambert & Co., (1891) ! QB 318, BidtHe v. Bond, (1^61-93) Afi BR 
Rc|> 477 : 6 B&$ 225 rdiicd on. 

15 See Bvideoee Act, S 117. 

16 Karftea v. Foote, (1933) 1 KB 251 : (1933) AH SR Rep 46. 

17 Re Sadler, 19 Oi D 86. 

18 Daais v. ArdngtioR, 49 L| Ch 609. ' 

19 leaea V. Mortia, IB 17 Eq 224, 233 ; (1661^73) AH ER Rep 912 ; JMSik v, ROatt, 
a933) 1 KB 251 : (1933) AB ER Rep 46 

20 A « A. Ropd Maa Co^ v. f M. F. Co.. 3<k LJOR 247. 
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mmI tbeir beinigi gi'm u|> to hint*. The ootttract is anupiete as soott foods 
aie delivered to the ntU^way company and accepted by them*. Where ivaxe* 
housemen, or peo^e engaged in similar business, admit that they hold certain 
goods to the otder of a particular person, they are estopped from dimying that 
man’s tide and from setting up a tide in a third person*. The otvner of a 
dmttd let dut on a hire purchase system, on retaking possession of the goods 
m inovided for in the agreement, does not lose the rig^t to sue for the arrears 
dl rent*. 

167. Rigiit of third person daindog goods bailed, If a person, 
other than the bailor, claims goods bailed, he may apply to the 
Court to stop the delivery of the goods to the bailor, and to 
decide the title to the goods. 

Hie seetkni. — ^“As soon as there are several rival claimants to the (hoods) 
copper, the deCendanis (bailees) should have instituted interpleader pi^eed- 
ings against the rival daimanis’'\ Where a hostile claim is made to goods 
in the custody oi a bailee it is his plain duty to see that the bailor’s property 
is properly defended, oi at any latc, to communicate to the bailor that legal 
|»oceedings have been instituted ioi the recovery of the goods by another 
person, rhe bailee cannot rely simply on a magistrate’s order as protection 
fm ddivary of the goods, unless he really acted under compulsion of the 
order*. A bailee can never be m a better position than the bailor. If the 
bailor has no tide, the bailee can have none. When a tide to goods bailed 
is put forward by a strangei it is the duty of the bailee to interplead, if he 
^s to do so he is liable for wrongful detention^ 

1(58. Ri|^t of finder of goods ; may sue for specific reward 
offered. — ^Thc finder of goods has no right to sue the owner for 
compensation for trouble and expense voluntarily incurred by him 
to preserve the goods and to find out the owner ; but he may 
retain the goods against the owner until he receives such compen- 
sation ; and, where the owner has offered a specific reward for the 
return of goods lost, the finder may sue for such reward, and may 
retaia the goods until he receives it. 

169. When finder of tMiig cimimonly on sale may sell it-— 
When a thing which is commonly the subject of sale is lost, if the 
pwner cannot^withireasouable diligenceebe found, or if he refuses, 

1 ShgrUm V. New Quay, 4 CBNS S18, 649 : see Eagleton v. B. I Ry., 8 SrR 581, 606. 

2 Chhm V. S. of S., 1939 N 261. 

3 Btndmwn v. Wittims, (1895) 1 QB 521, 533. 

4 Uraoto V. Baimstein, (1909) I KB 9g ; Modem P. Ltd. v. Om. 1939 X, 324. 

$. AM Sm V. iontbm 0 Co., (1891) 1 OB 3t8, 32> ; Ae 8 88 CPC. 

I V. pm, (1911) 2 KB 291. 

f ptaM V. Atdemm, I M B M m i (183^.94) 411 Bit Bm 998. 
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it^ demiuid, to pay ftifi lawful duffges of the fiader, the fitider 
luay sell it— 

(1) when tibe thing is in danger of perishing or of losthg 
the greater part of its value, or 

(2) when the lawful charges of the finder in respect of the 
thing found amount to two-thirds of its value. 

170. Bailee’s particalar Men. — Where the bailee has, in 
accordance with the purpose of the bailment, rendered any service 
involving the exercise of labour or skill in respect of the goods 
bailed, he has, in the absence of a contract to the contrary, a right 
to retain such goods until he receives due remuneration for the 
services he has rendered in respect of them. 

Kustratiom 

(a) A dehvers a rough diamond to B, a jeweller, to be cut and polished, wiudi is 
accordingly done. B is entitled to ratam the stone tiH he i& paid for the service he his 
rendered. 

(h) A gives cloth to B, a tailor^ to make into a coat B promises A to dehver die 
coat as soon as it is finished, and to give a tbiee months' credit for the price. B is 
not entitled to retain the coat until he is paid. 

Bailee's particalar Uen.--The general rule is that m the absence of any 
special agreement whenever a paiiy has expended labour and skill in the 
improvement of a chattel bailed to him, he has a lien upon it. The case of 
agistment does not fall within that principle inasmuch as the agister does not 
confer any additional value on the article, eithei by the exertion of any skiU 
his own or indirettly by means of any instrument in his possession', but 
where a bailee has spent labour and skill, e.g., an artificer to whom goods are 
delivered for the puiposc of being worked up into form, or a farrier by whose 
skill an animal is cured of a disease, oi a horse-breaker by whose skill the 
is rendered manageable, in the improvement of a chattel ddivered tO him, 
he has a lien for his charge in that respect*. But if a workman merdy main- 
tains a thing in its former condition, he does not get a lien for the sum spent 
uprni its maintenance. Moreover, it is essential to a lien that the party daim* 
ing it should have had the right of continuing possession". 

This section creates a particular lien in favour at a baSiee over goods on 
which he is entitled to remuneration. But a bailee has no Um wivere the . 

8 fatktoH V. Cummins, 5 M & W 342, 349 ; an agisfor is in the podtion of a bdlep, 

He is liable for damage done by the cattle, the owner is not. Mil Mtniitg v. 9mm, 

42 IC 52; MiMm v. Wedge, 10 IJQB 19. 

9 Bemfs % Motm. 4 M 4 W 270, 283 : a835-42) AH Rep 43; AreAh % 

1934 0 9S0e 

10 ROffth V. Simpnmi, 13 QB 880 ; Buiton r. Cm MduieneMe C0„ (1919 ICk 93tlt 

mi4n . 
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iu» not boon lendeml by bim wbbin the itipiitaiited or a nnsanable 
tine. w» for renuinenitioii where the lervice has not been done in a pco^ 
way. Forcible removal of the goods from the bailee after exptiy of stipulafcid 
or reanmable time and on non-comidetion of the work does not constitute 
theft". 

Where a person does work under an entire contract with r^erence to 
goods delivered at different times in different parcds, such as to establish a 
lien, he is entitled to a lien on all goods dealt with under that contract. 
Where there is an express contract to do a certain piece of wcark for a stipu- 
lated remuneration, the contract must be performed in its entirety. There 
is no room foi a quantum meruit claim where a pan only and not the whede 
ot the contract has been performed”. The owncx may recover the artide 
given without paying for such work as has been done”. 

A daim to a lien may be n^tived by a special agreement”. A| bailee 
who, when goods are demanded of him, tests his refusal upon grounds other 
than the ground of lien, cannot aftci wards reson to his lien as justification 
for retaining them, his refusal operates as a waiver of the lien”. Albailee 
cannot create a right of lien in favoui of a sub-contractor, as againw the 
owner <rf the goods, unless the sub<ontractor can show either express or implied 
authority or custom of trade”. Bailment for mere custody does not confer a 
lien on the goods bailed”. By the common law of England, an innkeeper has 
a lien upon the goods of the guest until he discharges the expenses of his food 
and lodging”. 

An autihority to keep the thing hired in proper order implies an autho- 
rity to get it repaired if it needs repair. The birci is entitled to use the hired 
chattd for all reasonable purposes, and if he undertakes to keep in repair he 
creates a lien in respect of the proper costs of the repair against the owner*. 
A bailee entrusted with cattle for grazing has no tight of his own accord to 
sell the cattle for recovery of arrears of his grazing dues’. 

171. General lien of bankers, factors, wharfingers, attorneys 
and policy-brokers.— Bankers, factors, wharfingers, attorneys of a 
High Court and policy-brokers may, in the absence of a contract 
to the contrary, retain, as a security for a general balance of 

11 /udcih V. Emperor, 55 C 144. 

12 Miller v. Nasmyth's Patent, 8 C 512; Chase v We^tmore, 5 M&S 180 : (1814-231 

All Eil Rep 750. fold. 

, 15 Skitatep v. 7«gfr, 4 A 159. 

14 fudah V. Emperor, 90 IC 289. 

15 Eock V. Gorriseerm, 2 DGF&]t 454. 

14 White V. Okkmr. 2 Bias 21. 

17 Pmdnttott V. EeUawe Motor Works, (1925) 1 KB 127. 

18 ludson V. Bmeridte, 1 Cr A M 745 ; a824'54) AB BR Rep 374. 

19 Goeion v. SObor, 25. QBD 491 : (1884^90) All BR Rep 984 

20 Xpene v. fkPim, a9Q$) 1 KB 134 : <1904^07) All BR Rep 590. 

1 Vmoba V. 1940 N 270. 
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actsoutit» any goodis bailed to them ; but ao other persons haw a 
right to retain as a security for such balance goods bailed to 
Uwm unlessgthere is an express contract^to that effect. 

1. A liear— A lien is a right m one man to retain that which is in his posses* 
sion, but belongs to another, till certain demands o£ the person in possessioa 
are 6at^sfied^ A lien can only arise in one of three ways, (t) by common law ; 

(it) by express or implied contract ; and (tit) by the ^erai course of dealhlg 
in the trade in which the lien is claimed. Liens are of two kinds : general 
and particular. A general lien is the right to retain the pioperty for a goteri^ 
balance of accounts. A particular lien is a right to retain property for a 
charge on account of labour employed oi expenses bestowed upon the iden 
tical property detained. Whilst particular liens aie favoured, general liens 
are regarded with jealousy by the law. The right <rf general lien docs 
not exist by the common law. It must arise out of general usage or by 
agreement. The onus of proving it lies upon him who daims it TV 
section limits the right to a general lien, t.e., the rig^t of parties to retain 
all goods in their possession as a security for a general balance of account to 
barkers, etc., and the section further declares that no other person has sudi a 
right unless there is a special contract*. A daim to a lien may be negatived 
by a special agreement. A general lien cannot be daimed according to any 
general law of principal and agent. It can only be daimed as arising from 
dealing in a particular trade or line erf business, such as wharfingers, factors 
and bankers, in which the nistom of a general lien has been judidally proved 
and acknowledged, or upon express evidence being given that according to , 
the established custom in a particular trade or line of business, a general lien 
is claimed and allowed*. A lien is nor the result of an express contract, it is 
pven by an application of law. If. therefore, a mercantile relation which 
might involve a lien is created by a written contract and seairity is given for 
the result of the dealings in that relation, the express stipulation and agree* 
ment of the parties for securities exclude lien and limit their tights by the 
extent of the express contract that they have made* There is no limitation 
to a daim of lien by way of defence*. 

2. Contract to die contrary. — The general lien of a banker cm all securi* 
ties deposited by a custcMner does not extend to those deposited in respect 
of specific sums and not a general account The general lien, therefore, may 
be exdnded by contract, express or implied*. When a document, wliidi it 
wholly or partly foundation of a suit, is delivered to an Advocate engaged for 
filing the suit and prosecuting it. the necessary inference is that the Advocate ^ 
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ftammonis v. Baretav, 2 last 227, 235. 

Re Botnbav Saw Mitts, 13 B 314. _ _ . 

Boedb V. Oo niss t n , 2 DGMdf 434 ; as to when a merrait^e usaae may be 
idooted. see JProrfnee* Broken Co. v Olvfttpia Oit Co., (l9Wy 2 TCB ! (Ilt4*15) 
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i« to ffle th« documeot along witb the |ilajnt or at tfie 6m heazi&g oC fhe niit. 
Hence exercise of the rig^t of lien over the document, as conferred by sec. 171, 
Drill be excluded by an im|died contraa to the contrary with the result that 
the Advocate has no rig^t to retain it for the balance cd his fees^. Whatever 
the number of accounts that are kept in the books of the banks, the whole 
is xeaUy but one account, and it is not open to the customer, in the absence 
Of some special contract, to say that the securities which he deposits are only 
applicable to one account and not subject to a general lien*. Thus, where 
^aintiff deposited certain jewels with a bank to secure certain debts, on the 
repayment of the secured debts the plaintiff was held not entided to recover 
the jewels unless he proved that the bank had agreed to give up its general 
lien. Bankers have a general lien on things bailed with them tmless there 
is a contract to the contrary. It is for the plaindff to prove the existence of 
the special contract”. Where a security is deposited with a bank to secure 
an overdraft, not exceeding a specified amount, the security cannot be applied, 
blouse of the express terms of the agreement, to cover advances beyond die 
amount specified. The daim being undei a spedal contract, the panker 
cannot exerdse his general lien”. Where a customer deposited vdm his 
bankers a deed of conveyance, induding two distinct properdes, giving to 
them at the same time a memorandum chaiging one of the properdes oiUy as 
security for a spedfio sum advanced and also for his general balance of account, 
inasmudi as the deposit of the deed of conveyance was for the spedal purpose 
of giving a senirity upon one property only, the bankers could daim no 
general lien on the other property”. Bankers have a general lien on all 
securides deposited with them, as bankers, by a customer, unless there be an 
express contract oi circumstances that show an implied contract inconsistent 
Widi such a lien. A banker’s general lien does not arise on securities deposited 
with him for a special purpose, e.g., where exchequer bills are placed in his 
hands to get interest on them or to get them exchanged for new bills”, or 
where money is paid to a bank for remiltantc abroad, there being an express 
contract that it will be paid on demand, there is in such a case implied con- 
tract inamsistent with the banker’s general lien”. 

3. Bankers. — The general lien of bankers, as judicially recogidsed and 
dealt with in this section, attaches to all goods and securides deposited with 
them as bankers by a customer or by a third person on a customer’s account, 
pnvyided there is no contract, express or implied, inconsistent with such lien”. 
’ITie general lien of bankers is part of the law merchant and is to be judidallv 
noticed like the negodability of bills of exchange. When a general usage 


8 tMchmd V. Ptftre Dasrath, AIR 1971 MR 245. 

9 Jte EVK/ptm Bank, LR 8 Ch 41 ; Devendra v. Gulab, 1946 N 114. 

10 Xunhan % Bank of Madras. 19 M 234; Offwied Assignee, Madras v. tUamswami/. 
49 M 747 ; ago diseusdoa of law in Lower Cowt. 

1} Be Bamas. ii 'Oh D 586 : (1886-90) All BR Rep 693 ; yfotstanhobn v SkaffUld 

makitm C4h, 34 trm. 

12 Wiflde V. miford, 33 LJ Ck 51. 

19 Jirmndao r. Barnett, 12 a A F. 787 : (1843^ AU ER Rap 719. 

11 IlMveneile Bonk v. BptdsMas, 95 IC 358. 

ySS tfyrgaaf^ Bswk v. BocAaldlw; 95 'IC 558. $»a wotai'riMDa. 
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hu been judicially ascertained and established it becomes part of the law 
merchant whkh courts o£ justioe are bound to Icnow and rccognisei'*. Bankers 
cannoc daim a general lien except upon the customer’s own property. TIda 
limi does not extend to securities not belonging to the customers and Icnown 
to the bankers to be deposited for a special purpose. Overdrawing an account 
is taking a loan and no lien attaches for such a transaction to a security not 
belonging to the customer and deposited for another purpose^^. But it has 
been observed that a lien of a banker exists if he has acted with good foith, 
although the subject of the lien should turn out to be the property of a stran* 
ger, e,g., property deposited by a person in reality an agent but not informing 
the banker of his true thara<ter‘*. A banker has no lien on documents of 
title left in his shop after he has refused to advance money on them as a 
security”. Unless deposited for a particular purpose all mtmeys paid into a 
bank are subject to the bankei’s lien, and all documents as well as mtmeys 
deposited witli a banket may be subject, on the banker's part, to a lien in 
respect of any balance that may be due to him from his customer*. A bank 
cannot exercise a lien over security deposited by a custemrer after it has come 
to know that it is the property not of the customer but of a stranger^, or after 
it has come to know that the securities have been assigned over fay the custo* 
mer to another*. The general lien of bankers does not extend to boxes ot 
articles depo.sited with them for safe custody only and not deposited as secu- 
rity for the repayment of advances made by the bank, even where for sudi 
advances specific securities were lodged*. 

4. Factors. — ^The word ‘factor’ means an agent entrusted with the 
possession of goods for the purpose of selling the goods. A factor is entitled, 
in the absence of a contrac t to the contrary, to retain as security foi a general 
balance of account any goo<ls bailed lo him, he commits no offence by refusing 
to part with tiie security until his account has been paid*. A factor is an 
agent, the parties to be considered as principals arc the seller and buyer. If 
the vendee does not pay the factor, the scllei can sue the buyer*. A factor 
does not lose his character of fatioi or his lien because of restrictions imposed 
by the principal as to the price of sale or to the effect that the sale should 
take place in the principal’s name. A factor is an agent but an agent of a 
particular kind. He is an agent entrusted with the possession of goods fm 
the purpose of sale*. A factor acquires a lien on goods that come into his 

16 Brandao v. Barnett. 12 Cl & F 787 : fl843-60) All ER Rep 719 

17 Cuthbert v. Robarts. (1909) 2 Ch 226 : (1908-10) AU ER Rep 163 

18 Brandao v. Barnett. 12 Q & F 787 : (1843-60) AH ER Rep 719. 

19 Lucas V. Dorrien, 7 Taunt 278. 

20 Mfs« V. Currie, lAC 554, 569 : (1874 — 80) AH ER Rep 686 ; Umon Bank v, Aynsley, 
1898 AC 693 ; refd. to In Mercantile Bank v. Rochaldas, 95 IC 358, 

1 Locke T. Prescott, 32 Beav. 261, 

2 London A County Bank v. Ratcliffa, 6 AC 722 : (1881-85) All ER R(q;> 486. 

3 Lease v. Martin, tR 17 Eq 224 : (1861-73) All ER Rep 912, 

4 Parakh v. Emperor, 92 IC 744 ; see Stevens v. BiUer, 25 Ch I> 31. 37, jkw a swnilar 
definition, 

5 Hornby v. Lacy, 6 M ft S 166. 

6 Spsvens v. BEUnr, 25 Ch^D 31, 
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whether actual or construttive*,! but he can cwily claim a lidt tea 
his genetal balance upon goodb which come to his haniis as iactoi*. A faetbe 
is a to whonti goods arc sent or consigned lor sale by a merchant tesiiding 

abroad. He has not tmly possession, but in consequence of the fact that it i^ 
to advance moocy upon them, he has also a special property in them 
and a general lien upon them. A factor usually sdls m his own name without 
d isclosing that of his principal'. A factoi to whom goods have been delivered 
for sale has no right to sell those goods against the orders of the owner in 
CNtder to repay himself the amounts he may have advanced up<m than, whether 
the advance be made at the time the goods are handed to him oi subsequently, 
unless it be pioved that an agieement to that eftect was made at the time of 
the advance or may be mferred faom the course of business between the 
parties^. A factoi cannot set up a general lien in opposition to the positive 
directions of his principal. Where a consignor draws certain bills against 
the consignment, if a consignee thinks proper to accept the consignmentjwith 
the express direction to apply the proceeds in the payment of the bill, he 
cannot set up his general lien in opposition to those directions'^. \ 

5. Wharfingers. — wharfinger has a lien gainst the owner of the gebds. 
He has no lien against the buyer for charges incurred after the sale has bi|:en 
notified to him“. Persons having a wharf as an accessory to a screwhousc ate 
not wharfingers’*. 

6. Attcuneys.— A solicitor has a hen for all taxable costs, chaiges and 
expenses, which include payments made to counsel and incurred by him as 
solicitor for his client; but he has no lien for uidinaiy loans. Whethei a 
lien is waived or not by taking a security depends upon the intention 
expressed or is to be inferred from the position oi the patties and all the 
circumstances of the case”. The soliiitoi has a lien lot his costs upon the 
papers in his hands and ran retain them till he is satisficd“. The lien cannot 
extend to what is the solicitor’s own propt‘rty, eg, a moitgage det‘d piepated 
by him foi his client, the mortgagor’*, but is confined to the property of his 
client’^ The things on which the lien exists are things on which the attomcry 
has expended his own labour and his own money”. 

If a solicitor chooses to discharge himself, he cannot set up a lien as a 
reason for not ddivering up the papers of his dient to enable him to proceed 
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ja A pHnHdMog UtigAtioa. But if Uie Mlicitiar hat been diachaxgeii, by hts 
be may aei up sudb a lien; he may by non-production of pApert ^tnbanmi^ 
the cUmt in order to force him to pay what ia due to him. His rig^ of lien 
exiicaids to all that is due to him* and not only to the amount due in respect 
oC the particular matters to which the papers souj^i to be produced rdate**. 
Where a stdidtor discharges himself the court will order him to deliver up die 
papem in the cause to the new sdiicitor upon his saving his lien thereon". 
The lien oi a solicitor largely depends thereiore upon the ciicumstamces under 
which he has ceased to act for his client. The test is whether or not ihe 
solicitor has discharged himself oi whether he has been discharged by the 
client ; in other words, the question is whether the solicitor has cemed to act 
for his client owing to any unjustifiable action of his own or whether he has 
so ceased owing to the action of the diend. This distinction has boon 
followed in numerous decisions*. “1 hold it to be settled by the authorities 
that if a firm of solidtors becomes bankrupt, the bankruptcy is itself a dis chatgj e 
oi the dients who employ them ; but 1 also hold this, which 1 think is equally 
dear, that if the dient becomes bankrupt and the assignees do not ernffiGy 
the firm of solicitors, that is a discharge by the dient of the solidtors”*. 

Where a firm of attorneys dissolves partnership after the death ol a client, 
there being at the time papers and documents* belonging to the di<mts in fheir 
hands, and a debt due in respect of costs from the dient to them, the dissdu- 
tion operates as a discharge by the firm ; the attorneys are not entitled to 
retain the papers and documents until their costs are paid but are bound to 
hand them over to the administrator of the client*. There is no rule which 
prevents an attorney from taking security or otherwise arranging with his 
client for the payment of costs which have actually become due, or from 
agreeing for any fair amount of interest in making such an arrangement!'. 
Summary enforcement of attorneys’ costs without a regular suit, simply by an 
order obtained in chambers for payment of the sum allowed on taxation, can 
be employed against the representative of a deceased dient*. A decree-hdder 
{ annoi set off his claim against the costs payable by him to the debtor’s solidtor 
so as to defeat the latter’s lien’. The lien\ of a solicitor does not attach to real 
pioperty, but with that exception it applies to property of every d es cr i pt i on 
induding costs ordered to be paid to the dient. A mortg^fee’s daim fOr 
advances made to pay off prior encumbrances has priority over the solidtoris 
lien*. Under the En^ish law the solidtor has a lien upcm real pn^perty 

19 RK PtithfuUy, L. B. 6 Eq. 325 ; Anglo-Indian t>mg Co. v, Sugandha, 62 C 464. 

20 Wilson V. Emmett, 19 Beav. 233. 

1 Ai/eshidKd v. Ahmed, 13 Bom LR 670; Atul v. Soshi, 29 C 63. 

2 Btd Kessarbid v Narayonji, 4 B 353 ; Basmta v. Kusum, 4 CWN 767 ; Naraifmdas 
V. Namgmdas, 34 Bom LR 703, 705. 

3 Ke Moms, IR 2 Eq 345. 

4 Re MdCorkindtde, 6 C 1. 

5 Menolatr v. Rommiatk, 3 C 473, 481. 

6 Atsur V. Ruttoidbai, 16 B 152. 

7 Re ShmUm, 55 R 377. 

8 fMmmd V. tmMmm, 52 B 336. 
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v^voned bjr hi* ocdrtunu tor a diaatP, but m advocate ba« nd mch lien euccej^ 
wider an e9t|mn» agreement with dm dient to that effect’*. The |>oiieaiory 
Hen a£ a sdidtor corresponds to H, 17L The soUdtor’s lien in the variowi 
High Courts is governed exdusively by the law as it existed in England before 
the passing of the SoHdtors Act (23 & 24 Viet, c 127). He has a lien for his 
costs over property recovered, or preserved, or over the proceeds ot any pro* 
perty obtained by his exertions tor his dient^^ A solidtor has no higher 
right than his own dient and his lien is subject to all equities between the 
dient and other parties interested in the property'*. His lien has priority 
over any attachment by a judgment creditor so long as the moneys attached 
remain within the jurisdiction d the court, t.e., ate not realised and paid off 
to the judgment creditor“. A solicitor's charge on property recovered is the 
first chargd*. There cannot be a personal decree against an infant but the 
attmney is entitled to have a charge dedared on the infant's properties’*. A 
solicitor will not be allowed to assert his lien for costs in such a way .as to 
embarrass the inoceedings in a suit, but must hand over the papers to the new 
solidtor without prejudice to his lien'*. Where a firm of solicitors wasyom- 
pdled to produce certain documents, in spite of their objections, oii the 
* ground that they had a lien upon them for unpaid costs, the High Cpurt 
refused to interfere under Cl. 15 of the Charter". The court never interfipres 
for the purpose of preserving the solidtor’s lien aftei a bona fide compreunise 
between the parties has been at lived at'*. It is not open to an attorney to say 
that his dient shall continue to employ him in the proceeding until all costs 
due to him axe paid'*. Where there are assets of a partnership in the hands 
of a receiver appointed in partnership suit, the solidtor engaged in that suit 
is entitled to ask for a charge on those assets in priority to the creditors of the 
partnership^. The mere fact that the appointment of a receiver in an 
administration suit would preserve the fund from possible danger in the future 
does not entitle the solicitor to daim a lien upon such fund'. A solicitor’s 
lien does not prevail ovei the set off foi damages or costs daimed by the 
patties*. The common law lien of a solicitor remains unaffected by the in- 
solvency of the client*. An attorney having discharged his dient cannot 
change sides. The court will restrain him by injunction from doing so*. 
When there is a change of attorney during the pendency of a suit, the second 

9 See Kumar v. Hari. 20 CWN 537. 

10 Krishnama v. Official Assignee, 55 M 455. 

11 Tyabji Dai/abhai A Co, v. fetha, 51 B 855. 

12 Bhttpendra v. Sasson, 21 CWN 106. 

13 Ved A Soper ▼. Wagle„ 49 B 505. 

14 ISpahemi v. Chandi, 9 CWN cxcvii. 

15 Kumar v. Hari, 20 CWN 537. 

14 Re Bougtaon, 23 Ch D 149. 

17 Swinhoe v. Hera Lot, 2 CWN 727. 

18 Jhaoerehand v. AchtAdas. 34 Bom LR 721, 725 

19 Dhttramdas v. Kaehudos, 35 Bon LR 298. 

20 IsmaU A Co, v. Rxdridbtd, 34 B 484 ; RUi v. Thome, (1902) 2 Ch D 344. 

1 tieokehtA V. Jefferson, 10 B 2W. 

2 VattalMm v. Rranshankar, 34 Boro LR 1429. 

3 Gmesk V. Nareyani, (1939) 1 C 212. 

4 RattiUd v. Moonia, 6 C 79. 
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kaowing Utdt the hi8t attorney has been unftaicl, anrticn he lealiaei 
OMti, does Ml on behaU of the hrst attorney also to the extent ot'his share'w )|1»e 
o)iidiict o£ an attorney, in refusing to act for dients unless they put hh» hi 
hands to pay the fees di the briefs to counsd, is a disdaaige o£ the dkbts bf 
the atbaney. It is immateiial that the dients have undertaken to put biyo 
in Ittttds^. The nature a sdidtor's lien has been set out in Damodar v. 
Morgam'’, 

7. No other persons.— There is no rule of law giving a litin to a hanbo, 
neither is there any custom to that effect. If he daims one he must prove it 
either by showipg some express agreement or some course of dealing frmn whidt 
it may be implied*. A stock-broker, like a factor or commission agent, has a 
generd lien on documents which come to his hands in the course of his busi- 
ness lawfully in his custody, and can retain them for the balance due on his 
general account, and not arising out of the transaction in respect of which 
the deposit was made", bcciciaiies and treasurers of a company who have made 
advances and incurred expenses on behalf of the company from time to time 
in the conduct of its business aic not factors and, therefore, cannot exercise 
a lien on the property of the company in their hands“. The rights of a creditor 
who accommodates his customer, by storing goods for the purpose of which 
he has advanced money, aie higher than those of an oi dinar y bailee who has 
a general lien under this section, in so fai as in the formei case there is an 
implication tliat the securities shall, if necessary, be made effectual to disdiarge 
the obligation. The possession of the creditor is in fact that of a pledgee 
and he has the power of sale”. 

Bailments of pledges 

172. “Pledge,’' “pawnor” and “pawnee” defined.— The {bail- 
ment of goods as security for payment of a debt or performanop 
of a promise is called “pledge.” The bailor is in this case called 
the “pawnor.” The bailee is called the “pawnee.” 

1, The section.— There are three classes of securities : the first a simple 
lien ; the second a mortgage passing the property out and out ; the third a 
security intermediate between a lien and a mortgage, viz., a |dedge, s^ere by 
a contract a deposit of goods is made a security for a debt, and the ri^t to tiuf 
property vests in the pledgee so far as is necessary to secure the debt” A 

5 Orr V. Norendra, 19 C 3S8. 

6 M^heshpur Cod Co. v. Jatindra, 40 C 386. 

7 60 C 1442 ; see Nmm/andas v. Nanytmdas, 34 Bom LR 703 : Prabhu v. Kumar. 20 

cm 437. ' ^ 

8 Peacock v. Bdfmtk, 18 C 573, 597. 

9 Hope A Co. V. Gteniinning, 1911 AC 419, 421, 431. 

10 Re Rombof/ Saw Mitts, 13 B 314. , 

11 Memwtite Bank v. Shet^ A Co., 25 IC 376. , 

12 Hcttttdae V. Sotgate, LS. 3 Ex 299 ; Donald r. Sucidtng, LIl 1 QB $85, see for dehis 
of *|»Wli*. 
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jJUyj y, in tlic xxdiJiiiry sense of the teem, is a, ease in which money is advancsedl 
ott goods or chattels which aic given into the possession ol the person who 
advances money on them. Where the legal property in goods passes to the 
pesrson who lends money on them, but the possessum does not pass, it is hypo* 
IhecatJiitif the document by which the legal property is given is called a bill 
of sale^. In <•«««• oi a moitgagc o£ immovables theic is the intention to pass 
the property in the goods moiigaged to the ci editor^*. Sections 172 and 178 
i ndicate ‘goods’ connote piopcity capable ol physical possession and trans- 
ihraihlc by manua l deliveiy. A pledge is neitlicr a moitgage nor a lien. Xt 
passes no title to the goods but only the right to retain possession tdl 
payment"*. When a person is in possession oi the goods ol anothei, e.g., when 
he holds them in jdedge, it is ioi him to prove the assertion, the burden does 
not lie on the owner to prove the deposit^^ 

There is no diftcicnce between the common law ol England and the law 
with regard to pledge as codihed in sections 172 to 176 ol the Contraul Act. 
Under b. 172 a pledge is a bailment ol the goods as security loi payment ol a 
ddbt or perlormance ol a piomise. Section 173 entitles a pawnee to mtain 
the goods {dedged as secuiiiy loi payment ol a debt and under section he 
is entitled to leceivc Irom the pawnoi any extraoi dinary expenses he iikurs 
lor the preservation ol the goods pledged with him. Section 176 deals With 
the lights ol a pawnee and provides that in case of default by the pawnor the 
pawnee has (t) the ri^t to sue upon the debt and to retain the goods as 
collateral security, and (itj to sell the goods alter reasonable notice ol the 
intended sale to the pawnor. Once the pawnee by virtue ol his light undei 
S. 176 sells the goods tlie right ol the pawnor to icdecm them is of couisc 
extinguished. But as aforesaid the pawnee is bound to apply the sale pioceeds 
towards satisfaction ol the debt and pay the surplus, ii any, to the pawnoi. 
So long^ however, the sale docs not take place the pawnor is entitled to ledeem 
the goods <m payment oi the debt. It follows, therefore, that wheic a pawnee 
film a suit for recovery of debt, though he is entitled to retain die goods he 
is bound to return them on payment of the debt. The right to sue on the 
debt assumes that he is in a position to redeliver the goods on payment of 
the debt and, therefore, if he has put himself in a position where he is not 
able to redeliver the goods he cannot obtain a decree. If it were otherwise, 
the result would be that he would recover the debt and also retain the goods 
and the pawnor in such a case would be (daced in a position where 
he inciWs a great liability than he bargained tor under the contract of pledge. 
The pawnee, therefore, can sue on the debt ret aining the pledged goods as 
collateral security. If the debt is paid he has to return the goods with or 
ivithout the assistance of the court and appropriate the sale proceeds towards 
the debt. But if he sues on the debt denying the* pledge, and it is found that 
♦ he was given possession of the goods pledged and had retained the •aitut, the 

II Mffis T. OmUtworth, 25 QBD 421, 424. 

If Jhnsmialh v. Fste, 1949 N I6S. 

. i$ ihfiius V. ICsimfmfins, 1941 M 994. 

^ m iMhhwubts V. rmtnuO, «1 DC 105. 

, «•> « 
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jpawvndr iuu tb« ritghi to redkietii the goods so piedged by, jpaymeot at d»e dobt* 
li the pawnee U not ut a pt^tion to reddiver the goo^ he c,aiiQOt have both 
the paymoit oi the debt and also the goods. Where the value <d the pledged 
property is less than the debt and in a suit for recovery of debt by the pledgee^ 
the pledgee denies the |dedge or is otherwise not in a position to return the 
pledged goods he has to give aedit for the value of the goods and would be 
mtitled then to recovei only the balancd^ 

2. Lien and ^e<4(e.-— S. 171 refers to the lien of bankers, etc., to retain ag 
security for a general balance d account any goods bailed to them. In other 
words, if a certain sum is due to a bank in one account, it may, under certain 
circumstances, make available other moneys or movables that come into its 
hands in another account and thus reimburse itself in the former account. 
Where, however, goods have been bailed with a bank as collateral security 
for repayment of the mtmeys that had been advanad for purchasing these very 
goods, the case is clearly one of pledge, and consequently under S. 176 the batik 
has the power, ii default is made in payment on demand, to sdl the goods, 
on giving the owner reasonable notice of the sale. A general lien confers ecu 
the lien-holder the right to letain the goods until payment and does not carry 
with it the right of sale to sccuie the debt oi indemnity ; but the right of a 
pledge under S. 172 conveys with it the implkation that the security shall, 
if necessary, be made effectual to discharge the obligation. In one case a 
mere right of detention or retainer is given, in the other, a special pioperty 
in the chattd bailed is created in favour of the pledgee”. A pawnee by 
repledging the goods pawned does not avoid the contract upon which they 
were deposited with him so as to vest in the pawnor an immediate rig^t to the 
possession thereof”, but such a right would accrue to the pawnor when the 
bailment is determined by a tortious act of the pawnee^ . 

3. Delivery essential to j^dge.— A deposit by way of a pledge involves 
a transfer of possession, it cannot be effected by a licence to take possession^ 
“A mere pledge cannot be given without the delivery of the possession of the 
goods*'*, actual or symbolical* ; “in order to complete the pledge it is not 
necessary that there should be an actual deli very of the chattel to the pledgee : 

it is sufi^ent if there be a constructive delivery. It is not necessary that 

subject of the pledge should have actually passed from tlic hands of the pled- 
gor to those of the pledgee. The property in (he goods may pass even though 
they remain in the possession of the pledgor ; provided they do so by virtue d 
a contract between the parties which makes the custexly of the pledgor the 
custody of the pledgee... . So in many cases a symbolical delivery is held 

17 laUan Prasad v. Rahmat AH. AIR 1967 SC 1322, 1325, 1326, 

18 AUtance Bank v. Ghamandi, 8 tah 373 ; see Dondtd v. Suckling, LR 1 QB 585 

604« ^ 

19 Donald v. SwMing, LR 1 QB 585. 

20 Kattu V. Kanudammal, 42 MLJ 32. 

1 Sac p. Parsons, 16 QBD 532 ; Igoti v. Mukti, 22 CWN 297 ; Ra Toumsend^ 16 QBD 
511 

2 Agars v. S. A. Banking, Co,, LR 9 PC 548, 554. 

3 C, SI. Bade ▼. Samtdraf 1932 C 524. 
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lai^ >ufficteat» a symljMiiud ddivery being equivalent to iiudi a constriuitiiw 
as will ombplete a fdedge”*. It it, essential, thereiom, to a contract 
d |)awa that the property hedged should be actually or constnictivdly ddi* 
voted to Che pawnee*. A special prc^perty in the goods pledged passes to the 
{dedgee, so that he may deal with them, if necessary, to enforce his rights i 
the general prc^perty in the goods pledged remains in the pledgtnr. It is not 
necessary that the delivery of possession should be contemporaneous with the 
advance. The possession may be delivered within a reasonable time*. It 
follows, therefore, that an intention to create a charge is not the same thing 
as effecting a pledge. A pawn is not an eqtiitable mortgage. It is a security 
intermediate between a simple loan and a mortgage which wholly passes pro- 
perty in the thing pawned’. It is difficult to apply the law relating to pawns 
to ^ classes of documents, e.g., to title-deeds or government securities whidb 
require endmsemcni. Pledges to a bank of government securities' are made 
by endorsement and delivery®. A pledgee who parts with his goods unde^ a 
fraud practised upon him bv the pledgor may recover possession of the got^s 
from the pledgor but not from a hotin fide purchaser for value from the 
pledgor®. A delivery of goods by .i pledgee to a pledgor as his agent dojps 
not put an end to the pledge”. 

4. Hypothecation. — ^For the hypothecation of the movables which remaih 
in the hands of the borrower no provision has been made in any Indian 
statute, but it is valid and the rights of the parties are governed by the general 
law of amtract” In Co-opeiative 11. Bank v. .Surendra”, it has been laid 
down that a simple mortgage ot movables with a power of sale is a mere 
hypothecation with the stipulation that in the event of the debt not being 
paid the mortgaged articles may be sold. Technically speaking, there is no 
sudi thing as a jdedge without possession. There may be an agreement to 
jdedge, and when in pursuance to Urat agreement the lender takes possession 
it becomes a pledge”. A hire-purchase agreement is a compound of agreement 
of hiring and agreement to sell, tinged with an agreement of hypothecation. 
The main point regarding .such an agreement is to determine the precise time 
when property in the subject passes to hirer”. The distinguishing mark of a 
true hire-pur^ase agreement is that the hirer should have the right to termi- 
nate the agreement at his pleasure”. 

4 Meyentein v. Barber, LR 2 CP 38, 51 ; Narastah v. Venkataramieh, 12 M >*». 

5 fyoH V. MukH, 22 CWN 297. 

6 muon V. Tucker, 39 Ch D 669 : (1886-90) All ER Rep 440 

7 See Ra Riehi»dson, 30 Ch D 396 ; Backhouse v, Charlton, 8 Ch 1> 444 ; Carter v. 

Wake, 4 Ch D 605. 

% Neihwit V. Bank of Senftd, 19 lA 60. 

9 ryoH V. MukH, 22 CWN 297. 

10 Babcock y. lawson, 5 QBD 284. 

U N. W, Bisfilf V. Poynter, 1895 AC 56 : (1891-94) All ER Rep 7.'*4 

12 ttanimii v. Chimm, 10 K 869. 

( IS 90 C 667. 

14 lHawBofaw V, Knrichcmd, 62 C 1046. 

« Jli$ Mmtde v. M. M. Supply Co„ 1938 N 18. 

% K V. MhMr, 1932 A 607 ; Bobu v. MtthesK 1034 O 233. 
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A hire'purduue agi'eement is distinct inntt « sale in whidi die fttioe ii 
to be paid later by itMtaknents. In the case oi a sale in iwhidi the piioe is tb 
be paid by instalments, the property passes as soon as the sale is made, even 
thoim^ ^ luUy paid and may latex be paid in instalments. 

The essence of a sale is that the {Hroperty is transferred from the seller to the 
buyer fox a price, whether paid at crnce or paid later in instalments. Chi the 
other hand, a hire-purchase agreement, as its very name implies, has two 
aspects. There is first an aspea of bailment of the goods subjected to the 
hire-purchase agi cement, and there is next an element of sale vdiich fructifies 
when the option to purchase, which is usually a term ol hire-purchase agree- 
ments. is exercised by the intending purchaser. Thus, the intending purchaser 
is known as the hirer so long as the option to purchase is not exercised, and 
the essence of a hixe-purthase agteement properly so called is that the property 
in the goods does not pass at the time of the agreement but remains in the 
intending seller, and only passes later when the option is exercised by the 
intaxding puxchasei. I'hc distinguishing feature of a hire-purchase agreement 
is that the piopcrty does not pass when the agreement is made but oxily passes 
when the option is finallv exercised aftei complying with all the terms of the 
agreement. 

\ hiit-puicbasc agicemeut has two elements : (i) clement of bailment; 

ami (m) clement of sale in the sense that it contemplates an eventual sale. 
The element of sale frvuiifies when the option is exercised by the intendii]^ 
puichascr aftei tiilfilling the tcims of the agreement. When all the terms of 
the agreement ate satisfied and the option is exercised a sale takes place of the 
goods which till then had been hired. 

173. Pawnee’s right of retainer. — ^The pawnee may retain 
the goods pledged, not only for payment of the debt or the per- 
formance of the promise, but for the interest, the debt, and all 
necessary expenses incurred by him in respect of the possession 
or for the preservation of the goods pledged. 

Pledgee’s right of retainer.— A pledgee is boxmd to deliver up the security 
on payment of the sum secured with interest and costs. If a chattdi be jdedged 
the general property remains in the pledgor. The pledgee has only a spe^ 
property which is deteimined if a proper tender is made and refused. The 
pledgee then bectnnes a wrongdoer. The pledgor can at once recover the 
property by action*^ 

A distinction is drawn in the section read with S. 175 between exqpeittes 
which are necessary and those which are extraordinary. For necewary expenses 
incured by the pawnee he has the right to retain the goods under sectldn, 
t.e., a hen ; for extraordinary expenses he has no lien, but S. 175 oonSeis oh 
him the right to recover the same. This right, however, is available dadar 


17 Sank of N, y. W«I»s v. (TCiHmot, 14 AC 273, 2B2 : (iCMf-M) Att BRltsii dTl 
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£f. 70 tot both diii«M3S of expenaes. Mr. Stokes suggests Uut tlie etsfiefises ia- 
«an«d in hetiUay A pledged borse injured by aoddcsit may be taken as an 
iHnstracion of extraordinary expenses. Hie relation dt a bankci and a custo- 
mer Is genendly that oi agent and {Hriimipai, of debtor and creditor. But a 
OMtoaer depositing securities in a bank as a cover for advance, m for the 
purpose of securing overdrafts or advances, is a (dedgor, the transaction being 
a pledge. If the bank uses the securities for its own purposes it is liable for 
oonvasion^. 'Ibis secuon gives the pledgee only the right to retain the goods 
and S. 176 the tight to sell. 

174. Pawnee not to retain for debt or promise other than that 

whidi goods pledged. PresnmptioD in case of sidhsecpient 

adfinees.— The pawnee shall not, in the absence of a contract to 
that effect, retain the goods pledged for any debt or promise other 
than the debt or promise for which they are pledged ; but ^ch 
contract, in the absence of anything to the contrary, shall be 
presumed in regard to subsequent advances made by the pawnee. 

The section. — ^The section is not happily drafted. It amounts m e£E(^ct 
to this. You must fand a contract allowmg you to hold articles ior subsequent 
advances as well as the original advance. Then ii you know nothing more 
than this that there was a pledge for a particular sum, and that there was a 
further payment or a further advance, then you may presume, in the absence 
of anything to the contrary, that the leal contract between the parties was that 
the pledge should cover this subsequent advance. It would be dangerous to 
hedd that any pledge of articles for a particular sum must be taken to include 
also a pledge for subsequent advances^. In other words, the doctrine of 
tacking does not apply to pledges td movables, and the pledgee has no general 
lien on goods pledged. 

175. Pawnee’s right as to extraordinary expenses incurred. — 
The pawnee is entitled to receive from the pawnor extraordinary 
expenses incurred by him for the preservation of the goods 
pigged. 

> 176. Pawnee’s r^sht where pawnor makes defatdt—If the 
pawnor makes default in payment of the debt, or performance, at 
the stipulated time of the promise, in respect ot which the goods 
wefU pledged, the pawnee may bring a suit against the pawnor 
upc^i the del:4 or promise, and retain the goods pledg^ as a 
ooliaWal security ; or he may sell die thing pledged on giving the 
piWiaot reasonable notice of the sale. 

%S SMfe of OoccM V. Goar, (1937) I Osi 57. 

in* Itowfi V. 0$km Asdgiwe, eomlMS. 30 B<!nn ta 1310, 1312, 1314. 
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fSie ^oceeds oS stidi sale aro l«i» tlyaa tlie ■moiiBt 4iie i& 
tto|)ect of ^ debt or |»romise, the pawikor is still Ulibie to pey the 
baUutce. If tire proceeds of the sale are greater than the amount 
so due, the pawnee shall pay over the surplus to the pawnor. 

1. iUgiits of the ^edgee.^" Where movable property is pledged to a 
pcrMm lot tnoQC 7 lent, he acquiicb a special property therein, and he it 
entitled undei b. 176 eiihct to bring a suit against the owner upon the debt 
or pionuse, retaining the goods pledged as collateral security, or he may tell 
them upon giving leasonable notice of the sale”**. A pledge at pentmal 
chattels IS and must be accompanied by delivery of possession. It u out of 
the possession given him under the contract that the pledgee’s rights sptb^. 
A contract ol pledge carries with it the implication that the security may be 
available to satisfy the obligation, and enables the pledgee in posiesnon 
(though he has not the general property in the Uiing pledged, but a special 
jnoperty only) to sell cm default in payment and after notice to the pledgor, 
altliough the pledgor may redeem at any moment up to sale. Hypothecation 
oi movables may be acemnpanied with translei oi possession and has the same 
cfiect as a pledge and confers similai rights on the mortgagee'. A pawnee has 
a right to sell the pledged goods ; tliat right is perfected with the giving of 
the notice of sale, and it is open to the pawnee to sell at any date thereafter, 
rhe power oi sale is expressly conierred upon him for his benefit according 
to his discietion and lor the realisation of the debt due to him*. The ri|hl> 
of the pawnee cannot be extinguished even by the lawful seizure fd the goods 
pawned by the Government for arrears of excise duty and by making the sale 
proceeds the goods seized available to other creditors of the pawnor with* 
out lully satisfying the claim of tire pawnee. After the seizure, the Govemnumt 
is bound to pay the amount due to the pawnee. The balance akme is 
available from other creditors. If the Government deprives him of his amount 
due, the Govermncni is bound to reimburse him*. 

The deposit of a certihcaie, of which endorsement is necessary and tid^ 
to which tlrcrefore does not pass by delivery, by way of security for a debt, 
amormts to an equitable mortgage and not a pledge. A pleii^ is in . a 
different position from an ordinary mortgagee, he has tmly a special yz op e r t y 
in the thing pledged. He may obtain a sale but he cannot obtain ibiedostim^ 
Share certificates like slrares are goods. A valid pledge can be cresUed by ddf* 
very of a share certificate*. The position oi a mortgagee is in some mpect better 
than the position of a pawnee*. A mortgage, even by depout of title deeds, 

a 

^STJuod V. Mukti, 22 CWN 297, refetring to Nim Chand v, 22 C 21; 

MahaHnga v. Gaiu^, 27 M 528 ; see Jium v. Sahu, 1945 A 299. 

1 Ex. p. Offiekd JSeowMf, 18 QBD 22. 

2 Cowttil V. Mtwfi, 58 Bom UL 982. 

i Bmk of BOmr V. $tm 0t BUht, AIE 1971 SC 1210. 

4 V. Wsmif. a»l) 2 Ch 514. 

5 KmimAn v. KrUkm, ml M 7A 

< O*Mr$0$ V. Msmm, (190$ 1 a 579 : (190045) Afi Btl KSp <48, 
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OMtTtet aU tilft inddcnto oE a legal loottipigc; But the pledgee nevtai baa the 
illiaaltMe oimendi||» at law and M« eqvttabl^^ rights canmn exceed his Icypd 
title, {dedgee has not the same tig^t o£ foreclosure as a m<»rtgagee by 
deposit of title deeds\ A sale by the pawnee to himsdf, though unauthorised^ 
of the goods pawned does not put an end to the ctmtract of {dedge, so as to 
entitle the pawnor to have back the goods without payment d: the loans for 
which they were security*. A (dedgee is entitled to sue for the jnoperty 
pledged to him notwithstanding that he will be entitled under the sectiem to 
seli the property without reference to the court*. If the debt is repaid the 
pawnee must return the goods pawned. When he is not in a position to 
reddiver the goods he cannot have both the payment of the debt and also 
thngoods. Where in a suit for recovery of debt the pledgee is not in a position 
to retum the goods he has to give credit for the value of the goods and a 
decree will be passed for the balance**. 

2. Notfee^The section requires notice only when the pawnee wishes 
to eicerase his option oi selling the pled^ goods. If he chooses to biiim a 
suit upon the debt no notice is apparently required by tlie section", ihe 
section is mandatory. It seems under this section notice ot sale must be giilten 
tiy the pawnee whethei thcie lias been a stipulated time loi pa)mcnt ol the 
debt or not ; but in English law the lule is that ii a day is fixed by the con* 
tract for the payment oi the debt, li the borrowei does not repay the advance, 
the Itmder is at libeity to rcimbuise himsc'lf by the sale oi the tilings pledged, 
but when a loan is ior an indefinite time the lender may terminate the credit 
by giving notice to the debtor to pay on a ceitain day and that upon default 
in payment on that day the pledgee may sell**, the reason being that the debtor 
is nbt in default until notice is given by the creditoi that he 
requires payment on a certain day and that day is passed**. The section does 
not contemplate that the pawnee should give the pawnor information of the 
actual date, time and place of sale. The words “he may sdl. .notice ot the 
sale*’ mean an intention to sdl, and they do not necessarily mean that a sale 
should be arrange(| beforehand and that due notice of all the details should 
be given to the j^wnor. All that the law intends is that the pawnee should 
give the pawhor a reasonable time within which to exercise his right of 
n^demp^ou end proceed to sdl if the property be not redeemed**. (Compare 
Baler's rlg^t to resdl under S. 107 and the necessity of giving leasonable 
notioe). The pawnee is not bound to give full details about the date and the 
place of sale. But the notice must rde** to the debt for which the goods 


7 Carter v. Wake, 4 Ch D «05. 

$ Neikram v. Bank of Bengal, 19 lA 60 ; Ranmwamy v Felame^, 122 IC 37 ; Bmn 
V. Seuad, 1944 P 135. 

9 MeMnasB V. OamptM, 13 MLT 445. 

10 JMm Frami v. Bakmat AU, AIR 1967 SC 1322. 

1] fmda V. PundUk, 48 IC 970 ; Makfm v. Ghabm, lAB IC 194 

12 I>aoerges v. Saindeman, (1902) 1 Ch 579 : (1900*03) All £R Rep 6M ; OfBsut 

AxOfnee V. MadJ», 1947 B 217 ; Motf v. Ukhmi, 1943 N 16X r 

13 ▼. Cubigg, 33 LfCP 134, 136 a.} aea Mg Migbardmh 30 Ch 0 396, 403 ; Ex, 

17 OBD 690, 698; Bom v. 1944 P 135i. 

Bakm‘ y. Ifhamm C, BoOb, 40 A 
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stand, pledged and for the recovery o£ which the pledged goods ace to be sold 
aUo to the amount thereof. U the notice be nm suffidttt, the sale ii not 
void but unlawtul and the pawnee is liable in damages to the pawnor for the 
loss sustained by him'’’ An omission to state the specific amount due doCi 
not make the notice invalid if the debtor had means of knowing the amount 
due“. The notice must be a reasonable notice with definite particulars as 
distinguished iiom <i mere intimatimt that airangements will be made for x 
sale. Once a proper notice is given, it is not necessary to give a fresh notice 
if the cootanjdated sale is adjourned to a future dat^. Although the pawnee 
is required to give reasonable notice of the intended sale, he does not require 
any further authorisation or permission of the pawnor to effect the actual sale. 
The section does not say that the pawnee who gives notice of sale shUttld 
sell within a reasonable time thereafter, in fact, he is not bound to sdl at any 
particular time. The things are sold as the property of the pawnor who has 
a rig^t to redeem the pledge before sale (S. 177). TTie power of sale is con- 
ferred on the pawnee to be exercised for his benefit*. The question of notice 
does not arise if the pawnor’s consent to the transfer has been obtained befinre 
the transfei®. 

3. Limitation.— The claim to proceed against tiie property plec^ed is 
governed by Art. 120 and the claim to proceed against the debtor personally 
is governed by Art. 57*. 

4. Surplus or deficiency on sale. — ^In a contract of pledge if the article 

pawned does not realise the amount lent on it. the pledgee may bring an action 
for the deficit*, as provided for in the second paragraph. The goods {dedged 
arc sold as the property of the pawnor and the latter is entitled to the surplus 
proceeds of the sale after the debt is fully dischaiy;[ed ; and the pawnee has 
also, until a sale is actually made, the right to redeem the (S. 177). 

These provisions show that the powei of sale is one which is conferred on the 
pawnee to be exercised for his benefit according to his discretion*. 

177. Defanlting pawnor's right to rodeem. — Tf a time is stipo« 
lated for the payment of the debt, or performance of the promise* 
for which the pledge is made, and the pawnor makes default in 

15 Cpooerji v. Mawfi, 38 Bom LR 982 ; see Co-operatine H Bank v, Sttrendra^ 1932 
C 524; MoH v. LakJmi. 1943 N 162 
T6 MoH V Lakhnd, 1943 N 162. 

17 Co-oparatme H. Bank v. Surendra, 59 C 667, 686 

18 KesnHmal v. OutidtAatfmki, 114 IC 820. 

*9 Madho V. Officitd Assignee, 1950 FC 21, 

20 Mahalinett v. GanapatM, 27 M 528 ; Nim Ckand v Joffibandhu, 22 C 21, leld. t6 
in fyoti v. Makti. 22 CWN 297 ; Smyid AK v. Deni Prasad. 24 A 251 ; Debidin v. 
Oa^ Pershad, 104 IC 641 ; Yaiiapipa v Dfotyappa, 13 B 218 ; Pmn v Atdasidir, 
1935 b 213. 

1 Jptm V mrnm, 24 Q«D 269. 

2 XmwM V. OmdtbaOwlla, 114 IC 820. 
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payment of the debt or performance of the promise at the stipula- 
ted time, he may redeem the goods pledged at any subsequent time 
tMfore the actual sale of them ; but he must, in that case, pay, in 
addition, any expenses which have arisen from his default. 

Tke An agreement that a pledge would become irredeem- 

able after a certain time is not per ac a penalty, unless the value of the article 
pledged is very much larger than the amount of the loan’. 

178. Pledge by mercantile agent. — Where a mercantile agent 
Is, with the consent of the owner, in possession of goods or the 
documents of title to goods, any pledge made by him, when acting 
in the ordinary course of business of a mercantile agent, shall be 
as valid as if he were expressly authorised by the owner of j the 
goods to make the same ; provided that the pawnee acts in good 
faith and has not at the time of the pledge notice that the paw^r 
has no authority to pledge. 

Explanation . — In this section, the expressions ‘mercantile 
agent* and ‘documents of title* shall have the meanings assigned to 
them in the Indian Sale of Goods Act, 1930. 

1. Amendment — S. 178 of the Contract Act, 1872 was repealed by the 
Indian Contract (Amendment) Act (4 of 1930) and the present Ss. 178 and 178 A 
were substituted in its place. S. 108, whith also deals with a similai topic, 
has been amended and it now forms Ss. 27-30 of the Sale of Goods Act. The 
Factors Act (XIII ol 1840 and XX ol 1840) were repealed Iry the Contract 
Act. The original S. 178 ran as follows : — 

178. Pledge by possessor of goods or of docnoMiitary title to goods.~-A person who 
is in possession of any goods or of any bill of lading, dock-warrant, warehouse- 
keeper’s certificate, wharfinger’s certificate, or warrant or order for delivery, or any 
other document of title to goods, may make a valid pledge of such goods or documents : 

Provided that the pawnee acts in good faith and under circumstances which are 
not such as to raise a reasonable presumption that the pawnor is acting improperly. 

Provided also that such goods or documents have not been obtained from thmr 
lawful owner, or from any person in lawful custody of them, by means of an offence 
or fraud. 

Of the cid sections 108 and 178 it has been said that they “though very 
possibly extend, at least cover the same ground as the provisions of the Indian 
Factors Act XX of 1844"*. 

2. The twctioii.-~It would be seen Uiat the old section gave power to any 
person who happened to be in possession of documents of the specified hind to 


3 Dtuarika v. Bhagmti, 1939 R 413. 

4 Ramdast v. Ameretumd. 43 lA 164. 169. 
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make a valid fdedge, but by the present section the power is ccmfined to met- 
candle agents only. But the operadon of the cdd secdcm <was 80U|^t to be 
limited by giving a restricted meaning to the word ‘possessitat* (see below). 
Three things were required by the dd section to make the pledge valid ; 
(t) possession on the part of the pawnor ; (ti) good faith on the part of the 
pawnee ; and (tit) lawful acquisition on the part of the pawnor^. Under 
the present secdon a pledgee has to prove (t) that the person in possession 
of the goods made a pledge of them ; («) that the jdedgee or pawnee acted in 
good faith and under circumstances which were not such as to raise a 
reasonable presumption that the pawnor was acting improperly: (iii) that 
the goods were not obtained from the lawful owner, or from any person in 
lawful custody of them, by means of an offence or fraud ; and (iv) that the 
pledge was made by a mercantile agent*. The section has been enacted in 
order to protect those persons who in good faith deal with persons whom they 
know to be mercantile agents, but of the details of whose agreements they 
are not aware. It can be relied upon only in cases when the pledgee is aware 
that the pledgor is a mercantile agent’. The amendment has not effected 
any change in the law as to the right of a gratuitous bailee*. 

3. Documents of tide. — The expression has been defined as inclutfing any 
bill of lading, dock-warrant, warehouse-keeper’s certificate, wharfinger’s certifi- 
cate, railway receipt, warrant or order for the delivery of goods, and any other 
document used in the ordinary course of business as proof of the possession 
or control of goods authorising or purporting to authorise, either by endorse- 
ment or by delivery, the possessor of the document to transfer or receive the 
goods thereby represented fsee Sale of Goods Act, S. 2 (4)]. Whenever any 
doubt arises as to whether a particular document is a "document showing tide" 
or a "document of title” to goods for the purposes of this Act, the test is 
whether the document in question is used in the ordinary course of business 
as proof of the possession or control of goods, or authorising or purporting 
to authorise, cither by endorsement or delivery, the possessor of the dexumenr 
to transfer or receive the goods thereby represented*. A pledge of the docu- 
ments amounts to a pledge of the goods to which they relate. 'The pledgee 
does not release the pledge by a redclivery to the jJedgor of the document 
of title for a limited period or for a pariiailar purpose*®. Share certificates 
are not documents of title of goods within the meaning of this section**, but 
railway receipts are documents of tide**. A document of tide is a negotiate 
instrument to the extent that the possessor of it can give a valid tide to the 

5 Ihtrgahai v. Sarasvatibm, tl Bom. LR 414 ; see Sokktmd v. Lokanatha, MLf 361. 

6 Secretant of State v Rishi Ram, 40 A 227 ; P. 5. <6 Co. v. D Sirnfmal, AIR 1472 

MP 40 

7 Ah Cheung v. Wain, 1938 R 243. 

8 Visatakshi v. Nidhi. 1942 M 299. 

9 Ramdas v. Amerchand, 43 lA 164 ; Mercantile Bank v. Central Bank, 69 MLT 509. 

10 Official Assignee v Mercantile Bank. 37 Bom. LR 130 PC ; Mercantile Bank v. 

Central Bank, 172 IC 745 PC, 

11 Lalit V. Haridas, 24 CLJ 335. 

12 Hati V. Kamesteara, 69 MLJ 716 ; Mercantile Bank v. Centred BarOr, 172 IC 745 PC 
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goods represenUsd thereby u> a vendee or pledge. A bona fide transteree for 
value may rely on the delivery of a document of title as proof that the person 
delivering it is oatitled to tiansfer the goods represented by the document. The 
principle cannot operate in favour of a mere agent in any way. In the 
absence of any evidena' to show a mercantile custom that an unendorsed 
railway receipt is used in the ordinary course ol business as prooi of the 
possession or control of goods, it is not a document oi title in the hands of the 
persoD to whom it is sent**'. Shares in joint stock companies must be held 
included within the meaning of the word ‘gocxls’ as used in the section^*. I'lu 
essential characteristic of a negotiable instrument is that the document is 
transferable as if it were cash. A bona fide transferee for value of the docu- 
ment acquires a good title though his transferor iiad none, fiut a document 
showing title to gocxls is on a different looting. The dexument is taken to 
represent the goods to which it relates and the law governing its tr ansfcrabilitv 
is the same as the law which governs the iransierability of the gocxls them- 
selves“. Documents of title, it has been held, do not include govenjment 
securities, for the mere delivery of these securities gives no property fei^ the 
purpose of negotiation or sale without endorsement*®. The mate’s recent is 
not a document of title to the goods shipped. Its transfer d<x*s not pass pro- 
perty in the gcxxis nor is its possession equivalent to possession of the goetds*^ 
The deposit of a certificate of shares as security without an endorsement or 
transfer is not a pledge but amounts to an equitable mortgage^*. 

4. Mn’cantile agent -A mercantile agent means an agent having in 
the customary course of business, as sudi agent, authority either to sell gcxxis, 
or to consign gocxls for the purpose of sale, oi to i.tiso mones on the st'CuiMs 
of goods*’. A mercantile agent obtained dcxunumis of title for sale of mer- 
rhandise but pledged the dexuments. The pledge was valid®. Wlierc a 
manufacturing jeweller delivered ‘on sale or return’ certain articles ol jewellery 
to a retail jeweller, the latter was not a prospective buyer Irut a mercantile 
agent and he had, therefore, authority to pledge the artides without express 
authority from the manufaeturing jewdler*. A luoker who is given artides 
of jewellery for sale by their owners is a mercantile' agent. He can make a 
valid pledge, though the articles were given to him because of a false 
representation*. 

5, Possesdon. — ^The application of the repealed section was sought to be 
ragtricted by putting a narrow meaning upon the word ‘possession’. This word 

13 Secretary of State v. Riihi Ram, 50 A 227 ; but see Mercantile Bank v. Officiat 
Assignee, Madras. 64 MLJ 320; Piari Lai v. E T. Ry., 46 A 641. 

14 Setitna v. Nationd Bank, 12 Bom. I.R 870. 

15 Khoo Eo V. Namgram, 40 IC 86. 

16 fyoti V. Mukti, 33 IC 891. 

17 N. Y. Kaisha v. Ram. (1938) 2 Cd 381. 

18 HarroJd v. Plenty, (1901) 2 Ch 314. 

19 See defialtioii given in s. 2(9) of the Sale of Goods Act, 

20 Lloyd's Bank v. Bank of America. (1938) 2 KB 147. 

1 Wefwer v. Harris, (1910) 1 KB 285 : (1908-10) All ER Rep 405. 

2 V, Snkdmm v, Ma Ywet, 7 R 72. 
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was omstmed to mean juiidLcal possession as distinguished from custody, 
“that kind of possession which a factor or agent has’’^ The possession, there- 
fore, must be such a possession as an owner has, not a possession for a specifki 
purpose, car a qualified possession such as a hirer oi goods has*. But this 
meaning of the term has not been always adhered to. Thus, it has been held 
that the term ‘possession’ has been used in the section in its natural and ordi> 
nary sense and not in a restricted ot technical sense and a pledge by a seller 
remaining in possession has been held valid'. Consistently with the former 
view (under the old section) it was held that a pledge by a seivant*. or by an 
agent entiusted with custody of goods’, oi by a husband ol his wile's jewellery*, 
or by a hirer oi goods*, or by a gratuitous bailee’", or by a pledgee”, was not 
valid, inasmuch as the pledgor in such a case had detention or custody but not 
juridical possession. 'The modern view is that possession may be the 
possession of the owner as well asi of a mercantile agent'*. A bioker employed 
to obtain offers for goods for approval by the owner may make a valid pledge 
contrary to the owner’s instructions'*. A bailor is entitled to recover goods 
from an innocent purchasci for value from the bailee for a specific purpose 
who has a qualified possession. Although a bailee may be in some respects 
in a fiduciary position as regards his bailor it is a very cliffcTent thing from 
saying that a bailee is a tiustce pure and simple'*. Prior to the amendment 
possession under the section meant, as has been pointed out, juridical 
possession, or the possession of a factor, oi an agent, entiusted, as such, and 
ordinarily having as such agent powet to sell or pledge the property. 
Possession under the section, as amended, is restricted to that of a mercantile 
agent with the consent of the owner'*. Under the English Factors Act, 5 and 
6 Viet. c. 39. whe-re a third person has entrusted grrods, or documents of tide 
to goods to an agent, the agent in the course of such agency may sell or pledge 
them. The rule applies to those cases where one person has given an apparent 
authoiity to another, and a tliiid person has dealt with that other in the 
belief that the authority really existed. A warehouse-keeper who has gcxrds 
deposited with him cannot make a valid pledge of them’®. 


3 Seshappier v Subramania, 40 M. 678 ; King Emperor v. Nga Po, 1 Rang 199 ; 
Sharafdin v. Cokal, 132 IC 835. 

4 Nagananda v. Bappu, 27 M 424 ; NandUd v. Bank of Bombay, 12 Bom LR 316, 335 

5 Rahimbux v. Cenp-al Bank, 56 C 367. 

6 Biddomoye v. SitUtram, 4 C 497. 

7 Kodumal v. Karachi Bank. 82 IC 730 ; Shankar v. Lakshmibai, 30 Bom LR 470. 

8 Saager v, Huknta, 24 B 458. 

9 Nagananda v. Bappu, 27 M 424. 

10 Shankar v. Mohadtdl, 11 B 704; Rantasami v. Kanudammal, 45 M 173 ; Ramkishen- 
das V. Jasunud, 61 IC 305 ; see Katta v. Kamalammal, 42 MLJ 32. 

11 Roop Chand v. National Bank, 48 IC 975. 

12 OifUddl Assignee v. Mercantile Bank, 58 M 181 PC ; law fully stated. 

13 tHtrgpdm v. Sarasoidibai, 31 Bom LR 414. 

14 Katta v. Kamalamnud, 42 MLJ 32. 

15 Poona Bank ▼. KaehM, 33 Bom LR 848 ; Sharafdin v. Gokal, 132 IC 835 ; Naadla! 
V. Sarde of Bombay, 12 Bean LR 316. 

16 Cote V. N, W. Bank, LR 10 CP 354 : (1874.80> All ER Rep 486. 
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: Hirers goods under a hire<purdiiase agreement tmiy have an opdon to 
boy* but inasmuch as there is no obligation to purchase they cannot be called 
persons who have agreed to buy. The pledgee from the hirers has no rig^t 
to the goods as a^nst their owner seeking to recover them on account of the 
hire^urchase money remaining unpaid”. In this country possession under a 
hire-purchase system has been hdd not to be possession under the old section”, 
but the contrary view has also been maintained”. The question however has 
lost its importance after the amendment of the section. 

It is wdl settled that a mere contract of hiring, without more, is a species 
of the contract of bailment which docs not create a title in the bailee, but the 
law hire-purchase has undergone considerable development during the last 
half a century or more and has intrcxluced a number of variations, thus 
leading to categories, and it becomes a question of some nicety as to which 
category a particular contract between the parties comes under. Ordinarily, 
a contract of hire-purchase confers no title on the hirer, but a mere option 
to purchase on fulfilment of certain conditions. But a contract of hire- 
purchase may also provide for the agreement to purchase the thing hired by 
dderred payments subject to the condition that title to the thing shaql not 
pass until all the instalments have been paid. There may be other vari^ttions 
of a contract of hire-purchase depending upon the terms agreed between the 
parties. When rights in third parties have been created by acts of parties 
or by operation of law, the question, which docs not arise here may arise as 
to what exactly were the rights and obligations of the parties to the original 
contract. It is equally well settled that for the purpose of determining as to 
which category a particular contract comes under, the court will look at the 
substance, of the agreement and not at the mere words describing the category. 
One trf the tests to determine the questioi? whether a particular agreement is 
a contract of mere hiring or whether it is a contract of purchase on a system 
of deferred payments of the purchase price is whether there is any binding 
obligation on the hirer to purchase the goods. Another useful test to deter- 
mine such a controversy is whether there is a right reserved to the hirer to 
return the goods at any time during the subsistence of the contract. If there 
is such a right reserved, then dearly there is no contract of sale (vide Helby 
V. Matthews, 1895 AC 471)*. 

(k In good bdth. — The words “in good faith” imply that a pledge is not 
valid if the pawnee is aware that the mercantile agent making the pledge has 
no authority to make the same or is acting mala fide against the owner*. But 
the pledge would be valid if the pawnee acted in good faith and had not at 
the time of the pledge noticed that the pawnor had no authority to pledge*. 

17 BeUize Motor Supply Co. v. C<xx, (1911-13) All ER Rep 1084; (1914). 1 KB 244; 

see Helbv v. Matthews, 1895 AC 471 : (1895-99) All ER Rep 821. 

18 Leon v. Seyne & Bros., 23 CWN 352. 

19 A&*d V. Rung/ m, 34 PR 1902. 

. DamS^ Valley Corporation v. SUOe of Bihar, AIR 19<1 SC 440. 445, 446, See 

also Instttimem SuppHy (P) Ltd. v. Union of India, AIR 1962 $3, 57-8. 

. S , Crofvmcf V. Ryan, 9 MIA 140, 162, 

"'■’'.‘X-.-'U. Sulemntm v. Ma Ywdt, 7 B 72, see next section. 
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A pledgee bank is not authoxised to invoke the aid ol sec. 178 whete it is 
negligent in not verifying whether the conunissitm agent pledging goods is the 
owner of those goods or whether he is acting on behalf of the owner*. An 
authority to an agent to sell G. P. notes does not give an authority to pledge. 
The pledgee, therefore, acquires no title to the notes pledged*. If a person 
obtains goods from another by means of a criminal offence or brand and 
pled^ them, the pledge is invalid and the person who has accepted the {dedge 
must return the goods to the true owner*. The words of the first proviso 
to the old section were held to be wide enough to include the obtaining of 
possession from the lawful owner not only by the pawnor but also by some 
other person from whom the pawnor derived possession*. The words “in good 
faith” have not been defined in the Act butt have been defined in the Limita- 
tion Act and in the Penal Code. The definition given in General Clauses 
Act (10 of 1897) cannot apply to the Contract Act, 1872’'. Yet the words have 
been generally understood to bear the same meaning as is given in the General 
Clauses Act. The general rule of English law is to the same effect*. Where 
an executor misappropriates certain shares of a deceased testator and |d.edges 
them, they cannot be recovered without paying what is due to the pledgee 
for the loan paid to the exeaitor*. The onus is on the plaintiff, who seeks 
to impugn a valid disposition, to prove bad faith and other matters required 
by the section*®. 

Priority between mortgagee and pledgee.— A mortgagee of goods, even 
though the mortgage be unaccompanied by possession, has priority over the 
daims of the pledgee**. 

178A. Ple^e by person in possession under voidable 
contract. — When the pawnor has obtained possession of the goods 
pledged by him under a contract voidable under section 19 or 
section 19 A, but the contract has not been rescinded at the time of 
the pledge, the pawnee acquires a good title to the goods, provided 
he acts in good faith and without notice of the pawnor’s defect 
of title. 

Where there is a ddivery of a piece of jewellery to a person (a gratuitous 
bailee) for the purpose of ascertaining its value and deciding whether he can make 

3 Indian Bank v. A. S. Rao & Sons, AIR 1971 AP 287, 292. 

4 Jonmenjoy v. Watson, 10 C 901, 912. 

5 Chettyar Firm v. Daw, 120 IC 911 ; see Jamshedii v, Maganlal, 27 Bom LR 514 
(old section as to meanhag of 'fraud’). 

6 Poona Bank v. Kachhi, 3 Bom tR 848 ; Sethna v. National Bank, 12 Bom LR 870 
disapproved. 

7 Poona Bank v. Kachhi, 33 Bom LR 848. 

8 Aisdnes Automobilies v. Modern Bank, 182 IC 25. 

9 Sethna y. National Bank, 12 Bom LR 870; see Sundar v. Bhagwan, 30 A 165 (pledge 
of property of minor) dedsion under tiie old section. 

10 N. L KaUha v. Ramjiban, (1938) 1 MLJ 834 PC. 

U Shrift V, Mungri, 9 CWN 14 ; Danwdar y, Atmaram, 8 Bom LR 344. 
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an advance cm it* tliou{^ the ddiv<ity of die jeivdlory is fCr the purpose ci 
iHtiliadit, it is also a good delivery for die purpose of creating a ^odge, when 
the bailee actually advances a sdm, and if thoi the bailee makes a repledge, 
wfaidi he has no ri^t to do, the owner is not endded to recover from the 
rc|dedgee without tendering what is due to the re^dedgee”. If goods be 
obtained from A by fraud and pawned to B who has no notice of the fraud, 
and A obtains possession of the goods from B by. prosecuting him, B may sue 
fcMT recovary of possessicm of the goods”. But if a man pledges to another 
property to which he has no tide, and which he has no right to pledge the 
real ovmer may interpose and get possession of the property”. Goods entrusted 
for safe custody cannot be pledged by the depositee. If the contract of bail- 
ment be voidable under S. 19 or S. 19A it cannot come under S. 178 or 
S. 178A» 

A pledge of movable property by a person who has been entrustec^ with 
possession of the same is valid against the true owner if the pledgee hasj acted 
in good faith, even though in making the pledge the pawnor has conudaitted 
a criminal breach of trust against the true owneti^ If a person get Ipomc 
..jewellery from a shop representing that he takes them on 10 days’ inspefction 
and would purchase them if not returned within the 10 days, and immediately 
thereafter pledges them, the jewellery having been obtained by an offence 
(cheating or fraud), the owner is entitled to recover them from the pawnee^’. 
A ^edgor fraudulently taking delivery of the goods pledged has bare custody 
of them and not possession and so cannot pledge them again. The first pledgee 
is not debarred by his negligence from claiming to recover the goods from 
the second pledgee”. Where a mercantile finn obtains possession of certain 
goods frcHn shippers and hypothecates them with a bank, the pledge is valid 
as no fraud is established in connection with the transaction It has been doubted 
whether the definition of the “fraud”, as given in S. 17, was intended to apply 
to the word ‘fraud’ as used in this section”. 


179. Pledge wliere pawnor has oidy a limited interest.— Where 
a person pledges goods in which he has only a limited interest, the 
pledge is valid to the extent of that interest. 

Hie 8ecttioii.--The section does not limit tiie scope of S. 178, but saves 
a pledge to the extent of the pledgor’s own interest notwithstanding the pre- 
sence of invalidating conditions falling under one of the provisions to S. 178. 
In other words, whenever he has an interest, the person in possession of the 

12 BlundeU-Leigh v. Attenborough, (1921) 3 KB 225 ; (1921) All ER Rep 525 ; Tilley 

V. Bowmen. (1910) 1 KB 745 ; (1908-10) All ER Rep 952. 

13 Perker v. Patrick, 5 TR 175. 

14 Cbeesmum v. Bxcdl, 20 EJ Ex 209. 

15 VUebdishi v. NidM, 1942 M 299. 

1(5 saw* Me V, Media, 105 IC 452; Chetiyar Firm v. tfm, 157 IC 184 j Devidv* v< 
jbwUti, 1932 M 428. 

17 dimiek V. Gopa, 3 C 264. 

IS :[!liil^iinandle Bank v. Central Bank, 69 MEf 509. 

IB.'-'^herteted Bank v. ImperyA Bank, 60 C 262. 
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goods or docoioeiits has unconditional authority to diargc at least that inter^t. 
Where an upcountry cottcm merchant consigned cotton to his usual agents 
for sale, who, to the knowledge of the consignor, used to pledge it and remit 
the money to the consignor, held that the pledge was valid under S. 1^8, the 
cotttm being in the possession of a mercantile agent®. But it has been pmnted 
out that S. 179 does not refer to “possession” or to documents of title. Any 
person having a limited interest in goods may pledge them to the extent of 
that interest’. Under English law, a person having a limited interest, it seems, 
is not entitled to pledge under certain circumstances. Thus A and B are co-. 
owners of an article. A by agreement being in possession of it. A entrusts 
it with B for sale. B pledges it. The transaction amounts to a bailment 
to B for a special purpose which he did not carry out and on failure of the 
tru.st, A’s right to immediate possession accrues at once*. 

Under a contract entered into by the pledgor Bank with the pledgee 
Bank, the securities owned by the pledgor of the face value of Rs. 75,000 were 
to be kept by the pledgee Bank charged with the payment of such amount 
up to the limit of Rs. 66.150 as may from time to time have been advanced 
or be advanced to the pledgor Bank under the overdraft arrangement. But 
that charge was not an absolute one without reference to the state of accounts 
between the two Banks ; in other words, there was to be a charge only when 
there was an adverse balances against the pledgor Bank. At all material 
times the pledgor Bank had not drawn any sum from the pledgee Bank in 
pursuance of the agreement. It was held by the .Supreme Court — 

(i) that the right of the pledgee Bank to deal with the securities under 
the agicement would arise only on the happening of certain events, namely, 
that the pledgor Bank either had failed to maintain the proper margin or 
had made a default in repayment of the outstanding amount on demand by the 
pledgee Bank. So long as those contingencies did not arise, the pledgee 
Bank had no right to deal with the securities by way of pledge, sub-pledge 
or assignment ; and 

(ti) that if the pledgor Bank had as a matter of fact operated upon the 
overdraft account and had drawn any sum within the limit stipulated in 
the contract, the pledgee Bank would have an interest within the meaning 
of S. 179, Contract Act, pro tanlo in those .securities and might then have 
been entitled to pledge or sub-pledge the securities with a third party. But 
so long as there was no overdraft by the pledgor, the pledgee had no such 
interest as it could in its turn pledge or sub-pledge to a third jxuty®. 

Suits by Bailees or Bailors against Wrong-doers 

180. Suit by bailor or bailee against wrong-doer.—- If a third 
piersoii wrongfully deprives the bailee of the use or possession of 

20 IxSthamey v. takhmehani, 42 B 205. 

1 Midi RdMmhux v. Central Bank, 56 C 567, 388. 

2 tivherg v. HmieUtar, (1892) 2 QB 202 : (1891-94) All ER Rep U09. 

3 lestemtrfd v. State of Bombay, AIR 1956 SC 575. 
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the goods bailed, or does them aay injury, the bailee is entitled 
to use such remedies as the owner might have used in the like 
case if no bailment had been made ; and either the bailor or the 
bailee may bring a suit against a third person for such deprivation 
or injury. 

The sectfon. — Either the bailor or the bailee of a chattel may maintain 
an action in respect of it against a wrong-doer, the latter by virtue of his 
possession, the former by reason of his property*. The bailee can sue because 
the wrong-doer is quite unconcerned with what the rights are between the 
bailor and the bailee and must treat the possessor as the owner of the goods 
for all purposes, quite irrespective of the rights and obligations as between 
him and the bailor*. On the other hand, on an injury to a boat the owner 
was held entitled to sue although the boat was out on hire at the time. The 
owner’s right was not affected by tlie temporary outstanding interest', of the 
bailee*. \ 

Delivery of tangible property is ordinarily essential to a true pledge ; 
where, however, the law recognizes that delivery of tangible symbol involves 
a transfer of possession of the property symbolized, such a symbolic possession 
takes the place of physical delivery. I'hus, the goods covered by a railway 
receipt can be pledged by transferring the receipt. 

Under S. 180 the pledgee will have the same remedies as the owner of 
the goods would have against a third person for deprivation of tire said 
goods or injury to them. Thus, a bank, if it be a pledgee though it had 
advanced to the owner Rs. 20,000 only can maintain a suit against the railway 
for the recovery of the full value of the consignments amounting to Rs. 35,000- 

Where a trader after purchasing goods with money borrowed from a 
bank consigns the goods to a railway and thereafter executes a promissory 
note in favour of the bank and endorses the railway receipts to the bank, 
the effect of such execution and enforcement is to make the bank a pledgee 
of the goods represented by the receipts’. Endorsee of a railway receipt for 
valuable consideration can sue the railway for loss of goods*. 

181. Apportionment of relief or compensation obtained by soch 
sidts.— Whatever is obtained by way of relief or compensation in 
any such suit shall, as between the bailor and the bailee, be dealt 
with according to their respective interests. 

4 Mmders v. Williams, 4 Ex 339, 344 : (1843-60) All ER Rep 545, cited in lUmnath 

V. PUambar, 43 C 733 ; D’Souza v. Jairabhoy, 58 B 1891 bailee not the agent of the 

me bailor. The bailee’s action will be wihtout prejudice to the rights of the twHor. 

5 WWbjSeM, 1902 P 42 : (1900-03) All ER Rep 346. 

6 Moan v. L. A S, W. Ry.. 11 CBNS 850. 

>; 7. Mom* Mercantik Bank v. Union of India, AIR 1965 SC 1954, 1955. 

; I Hktmtnd Sngonntdl v. Union of India, AIR 1975 C^al 265. 



CHAPTER X 

Agency 

Appointment and Authority of Agents 

182. “Agent” and “^ndpal” defined.— An “agent” is a 
person employed to do any act for another or to represent another 
in dealings with third persons. The person for whom such act 
is done, or who is so represented, is called the “principal.” 

1. Agentr— Agency is founded upon a contract, either express or 
implied. The authority of the agent to act is a derivative authority^ 
Agency need not necessarily be established by a written document. It may be 
inferred from circumstances of which proof should be forthcoming’. The 
use of the word “agent” is not decisive of the character of agency of a party*. 
It is well known that in certain trades the word “agent” is often used with- 
out any reference to the law of principal and agent. Thus, in the motor 
trade the persons described as “agents” are not agents in respect of any 
principal, but are purcliasers who buy from manufactureis and sell indepen- 
dently of them*. It is difficult to determine sometimes whether a party is an 
agent or buyer. The lest to determine whether a person selling goods 
supplied by another is an agent or not is whether he is supposed to be selling 
his own goods or those of his principal'’. The provisions of the Act 
relating to agency arc not exhaustive®. Ihc Act lays down certain general 
principles in wide terms about agency. All agents cannot be placed in the 
same category. Commission agents are agents within this section, but not 
agents pure and simple^ 

When a person undertakes to save an estate from an im|)ending auctitm 
sale by putting in an application on behalf of all the cosharas, even though 
gratuitously, he becomes their agent within the meaning of the section*. The 
definition is wide enough to include a person employed to sell unredeemed 
articles from a pawnshop on behalf of an employer*. The position of 
directors of a public company is that of the agent of the company”. There 

1 Mohesh V. Radha Kisliore, 12 CWN,. 2S. 

2 U. Lat V. U. Pan, 1938 R 145 ; Shaw v. Shah, 1950 Hy 52. 

3 Re Nevill, LR 6 Ch 397 ; Re Smith, 10 Ch D 566 ; Re Cotton, 108 LT 310. 

4 l/mb v. Goring Brick Co., (1932) 1 KB 710; see Motor Union Insce. Co. v. 

Mannkaimer, (1933) 1 KB 62. 

5 Phul V. Agarwal, 1938 L 814. 

6 TMmappa v. Putti, 1941 M 6. 

7 KOtyan v. Tika, 1938 N 254. 

8 Bhoobun V. Ram, 3 C 300. 

9 Ah Cheung v. Wain. 1938 R 243. 

10 WUsm V. Bury, 5 QBD 518, 526 ; Peoples Bank v, Hargopd, 1936 L 268. 
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it nothing to prevent a servant from being an agent if he be em{doyed at 
»2ch“. In the absence of a contract to the contrary, the ordinary rule is that 
where goods are delivered to a carrier for transmission to the buyer, the 
carrier is presumed to be the buyer’s agent not only to take delivery but to 
assent to the appropriation of the goods'^ Every partner is an agent of the 
firm and of the other partners for the purposes of the business of the partner* 
^ip'*. A solicitor employed for sale of property receiving the deposit money 
hplds it as agent for the vendor. His position in no degree resembles that 
an auctioneer*. The pleader is the agent of the dient,' a disdosed 
prindpal“. 

A receiver appointed by the court is not the agent of the court or of 
anybody dse but is a principal'^ and is personally liable to persons dealing 
with him unless the express terms of the contract cxdudc his personal 
liability”. But a receiver appointed by a mortgagee under the ordinary 
power for that purpose is in possession' as agent not of the mortgagee but of the 
mortgagor”. A receiver appointed by tlic debcntureholdcrs is their ag^t and 
has authority to pledge the assets in priority to the debentures”. A stevedore 
employed in unloading a vessel is not tlie servant or agent of the shipowner, 
he has entire control over the men employed in the work''®. A subsequent 
mortgagee paying off a prior encumbrancer does not act as the agent of the 
mortgagor*. A direction to pay money to another will not make that other 
the agent of the person giving the direction, unless it is also directed to be 
paid on behalf of the person giving the direction and the money has been 
so accepted by the other person*. When a sum of money is deposited in a 
bank as security, the bank acts as the buyer’s agent, and on its failure the 
buyer ought to pay the amount*. Agency is the creation of a contract, so 
the president is not the agent of a municipal committee*. Where a contract 
is entered into between A on one side. B and C on the other, but the contract 
is only signed by B, B cannot be treated as the agent of CK The manager 
of a joint Hindu family is not the agent of the family in the strict sense of 
&e term*, so is not liable to render accounts to the latter as principals*. He 


11 Ganeshdas v. Gangaram, 123 IC4 228. 

12 Mayamal v. Sandayr Patrick & Co., 12 IC 662. 

13 Abdul V. Gopesvoar, 56 CLJ. 172. 

14 Eagell v. Day, LRICP 80. 

15 Bidhu V. Ahmed, 42 CWN 1263. 

16 Parsons v. Sovereign Bank, 1913 AC 160, 167 ; Boehm v. Goodall, (1911) 1 Ch 155. 

161 : (1908-10) All ER Rep 485 ; Partrick v. Lyon, 1938 R 611. 

17 Ramnarayan v. Carey, 58 C 174 ; Patrick v. Lyan, 1938 R 611 ; but see Jotindra 
V. Rajendra, 8 CLJ 114. 

18 Jeffreys v, Dickson, LR 1 Ch 183, 190. 

19 Robinson Printing Co. v. Chic, (1905) 2 Ch 123. 

20 Murray v. Currie,. LR 6 CP 24. 

1 Tote Ram v. Ram Lai, 54, A 897 FB. 

2 Hari v. Tanaprasanna, 79 IC 354. 

3 ffariaingh v. S, pf S., 1932 L 34. 

4 Taooy M. Committee v. Khoo, 164 IC 410. 

5 Afuftt V. Tfmtdaoa, 1936 M 5. 

6 Kandasidmi v. Somaskahta, 20 ML) 371. 

7 V. Aiow, 42 CWN 1157. , 
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has, however, an implied auiiiority to contract debts for ordinary purposei 
o£ the business carried on by the family*. Their relations, are more like those 
of trustee and cestui que trust*. A joint family is a juristic person <m whose 
behalf contracts can be entered into and enforced. The word 'person' in this 
Act includes a joint family^*. There is no presumption that when a Burmese 
Buddhist couple is living together, one acts as the agent of the other. It is a 
question of fact to be determined upon the evidence before the court in each 
case”. The ordinary doctrines of agency and of master and servant are appU* 
cable to corporations as well as to ordinary individuals“. There is a wdU- 
marked distinction between the relation of agency and that of trust. An 
j^ency may often involve a relation of trust and confidence, and the property 
in the hands of an agent may sometimes be impressed with a trust for the 
benefit of a principal. In such circumstances an agent may not be allowed 
to set up the law of limitation in bar of a suit for accounts by the principal”. 
Money received by the Crown from Germany as compensation for damage 
done to the civilian population during the war could not be claimed by the 
population, as the Crown did not hold the money either as trustee or as 
agent”. The difference between the relationship of master and servant and 
that of principal and agent is that a principal has the right to direct what 
work the agent is to do, but a master has the further right to direct how it 
is to be done. The relationship between master and servant is a question 
of fact”. 

An agent is to be distinguished on tlic one hand from a servant, and on the 
other from an independent contractor. A servant acts under the direct 
control and supervision of his master, and is bound to conform to all 
reasonable orders given liim in the course of his work ; an independent con- 
tractor, on the other hand, is entirely independent of any control or inter- 
ference and merely undertakes to produce a specified result, employing his 
own means to produce that result. An agent, though bound to exercise' his 
authority in accordance with all lawful instructions which may be givaa to 
him from time to time by his principal, is not subject in its exercise to the 
direct control or supervision of the principal. An agent as such is not a 
servant, but a .servant is generally for some purposes his master’s implied 
agent, the extent of the agency depending upon the duties or posititm ci the 
servant”. A servant is under the control of his principal not only as to what 
he does but also as to the manner in which he executes his work” ; the 

8 Maluk V. Daya, 106 IQ 183 ; Pirtfn v. Mamchand 156 IC 539. 

9 Annamabn v. Murugasa, 7 CWN 754 PC. 

10 Shankar v. Toshan^ 32 ALJ 453. 

11 Chettyar Firm v. Than, 9 R 524. 

12 Citizens' life Assce. Co. v. Brown, 1904 AC 423, 426 ; (1904-07) All ER Rep 925. 

13 Kali V. Hari. (1938) 1 Cal 652. 

14 C. W. C. Assocn. v. The King. 1932 AC 15. 

15 Znrfo U. Assce v. Srinivasan, 1946 M 530; CooWai v. Festonji, 1935 B 333. 

16 Ixikshndnarayan v. Goot. of Hyderabad, AIR 1954 SC 364, 367, quoting .Hahbuny’s 
laws of Snf^Uaid, Hailditam ed., Vol. I, para 345. See idso <&. S. TysdsH v. 
Commissiomr, EFT., HyderiAad, AIR 1960 SC 1269. 

17 Memy Oodcs ate, Bdard v, Coggins Griffith, (1947) AC 1. 
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ind^KAdent contractor is not under the ccmtrol di the farkicipail in his 
xnanner ocecution^. 


The prima facie test for the determination of relationship between 
msuter and servant is the existence of the right in the master to supervise and 
control the work done by the servant not only in the matter of directing what 
work the servant is to do but also the manner in which he shall do his work. 
The nature or extent of control which is requisite to establish the relation- 
ship of employer and employee must necessarily vary from business to business 
and is by its very nature incapable of precise definition. The correct, method 
of approach, therefore, would be to consider whether having regard to the 
nature of the work there was due control and supervision by the emjdoyer". 

As to the distinction between general and special agents, sec Vardaji v. 
Chandrappd^, The authority of a particular agent varies according to 
circumstances. As to where a person may be said to carry on business through 
an agent, see Fleming Shaw & Co. v. Bahadur if Co.^. As to the disijinction 
between a kucha arhatia and a pucca arhaiia, see Shco v. Bhallar^. Contracts 
with commission agents do not follow u single pattern, so the term of the 
conCiact in each case has to be precisely ascertained^ i 

2. Commission agent in a foreign country. — Where an agent in England 
buys for a foreigner resident abroad, a long series of decisions has established 
that the agent is generally to be considered as pledging his own tvedit, because 
it is highly improbable that tlie seller would have given credit to tlie foreigner. 
But where the contract is made in writing expressly with tlie foreigner, and 
not with the agent, the latter is not liable. In a simple contract (even a 
foreign contract) an agent signhig for his principal, if acting within the scope 
his authority, binds the principal^ The legal relation between a merchant 
in one country who orders goods of a commission agent in another is of a 
twofold character. The relation is one as between principal and agent, diougli 
when the goods are shipped the commission agent stands in contemplation of 
law as vendor to the principal®. There is no privity between the person selling 
the goods to the commission agent and the foreign merchant®. It is the duty 
of the commission agent to inform the merchant abroad that his order cannot 
be carried out because the goods ordered are not available^ 

Where an agent in England contracts on behalf of a foreign principal, 
he is presumed to contract personally unless a contrary intention plainly 


IS Honeymth & Stein Ltd, v. Larkim, (1934) 1 KB 191, 196. 

19 Dharangadhra Chemical Works Ltd. v. State of Saurashtra, AIR 1957 SC 264, died 
in Harish Chandra v. Triloki Singh, AJR 1957 SC 444. 

20 41 B 40. 

1 1936 S 121. 

2 1950 A 352. 

3 Ahmed v. MUter^ 1950 SC 15. 

4 Mahony v. Kekule, 23 LJCP 54. 

5 Imlmd V. LMngtton, LR 5 BL 395 : aS61-73) All £R Rep 585. 

6 Id^^mmedalfy v. SddBtr A Co., 13 B 470, 

7 CmdboiSiok 9. GtOh* 11 QBD 797, Me as to .messare of daaiages lor defealt. 
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appears frwn evidence ctmtatned in the docunient itself*, or in the sturounding 
circumstances*. If there is no sudi evidence, the presumption prevails ^at 
the agent has no authority to }^edge the credit of the foreign principal 
in such a way as to establish privity between such principal and 
the other party, and that he is personally liable on the contract. In 
other words, the rule is one of evidence than of law, and the question to 
bt determined is really one of fact*®. The agent having no authority to fdedge 
the credit of his foreign principal, the latter is not under any liability to the 
person with whom the commission agent is contracting. In these cases the 
only liability of the foreign principal is to his own agent, the agent alone is 
liable to the person with whom he makes the contract. If, upon the contract, 
the foreign principal is directly liable to the person with whom the agent con- 
tracts, this jncwision is inconsistent with the custom, and the custom is thereby 
excluded”. In the case of a partner of a foreign ftrm buying in this country, 
under the ordinary rules of partnership transaction the firm is liable, unless, 
as in the case of any other partnership business, the vendor elects to rely on the 
credit of the person who appears in the transaction to the exclusion of the 
other**. 

But the incidents of the relationship bilwccn a merchant in one country 
and a firm of commission agents in another may be varied by custom. Thus, 
according to the custom of trade in Bombay when a merchant requests or 
authorises a firm to order and to buy and send goods to him from Europe at 
a fixed price and no rate of remuneration is specifically mentioned, the firm 
is not bound to account for the price at which the goods were sold to the firm 
by the manufacturers. It makes no difference that the fii'm receives 
commission or trade discount from the manufacturers with or without the 
knowledge of the merchant**. 

As pointed out by Viscount Simon, Lord Chancellor, in Luxor 
(Eastbourne), Ltd. v. Cooper, 1941 A. C. 108 : 110 L. J. K, B. 131, contracts 
with commission agents do not follow a single pattern and the primary 
necessity in eacli instance is to ascertain with precision what are the express 
terms of the particular contract under discussion**. 

3. Del credere agent— A del credere agent is one who for an extra 
remuneration undertakes the liability to guarantee the due performance of the 
contract by the buyer. By reason of his charging a del credere commission he 
assumes responsibility for the solvency and performance of their contract by 
the vendees and thus indemnifies his employer against loss**. He, therefore, 

i Gadd V. Houghton, 1 Ex. D 357. 

9 Clover v. Langford, 8 TLR 628. 

10 Etbinger v. Clage, LR 8 QB 313, refd. to in Harper & Sons v. Keller, 84 tj 

1696 ; Green v, Kopke, 25 Lf CP 297. 

11 MiUer Gibb & Co, v. Smith, (1917) 2 KB 141, 150. 

12 Bottomley v. Nuttall, 28 LJCP 110 : 141 ER 48. 

13 Paul y. Chotakd, 30 B 1, 23. 

14 AbdulUt Ahmad v. Armendra, AIR 1950 SC 15, 20. 

15 Gebrial A Sons v. ChurchiU, (1914-15) AU ER Rep 953 : (1914) 3 1272; 

Coutomier v. Hosffe, 22 LJ Ex. 97 : (1843-60) AB 1^ Rep 280.^5 
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an udditidaal sequ'ity to the seller, but that does not shift the resfKHl- 
sIMlity of payinmt feom the buyor to the sdler“. A commission del crttdete 
is the premium or, price given by the principal to the s^ent for guarantee, it 
{wesupposes a guarantee. A demand on the principal debtor must be proved 
before the agent can be held liable. The guarantor is to answer for the 
stdvency <rf the vendee and to pay the money if the vendee does not”. A del 
credere agent, like any other agent, is to sell according to the instructions of his 
{HTincipal, to make such contracts as he is authorised to make for his principal and 
he is bound, as soon as he receives the money, to hand it over to the principal. 
He is distinguished from other agents simply in this that he guarantees that 
those persons to whom he sells shall perform the contracts which he makes 
with them”. He does not guarantee that the goods will be of the contract 
(|uality, so he is entided to sue on a bill of exchange sent to the buyer for the 
goods supplied which bill is accepted by the buyer”. A del credere agency may 
arise by implication from the course of dcMlings between the parties, e.g., from 
the charging of the extra commission for risk^. But the description byTa party 
of himself in a contract as a del credere agent of the other party dIjKis not 
necessarily make him so'. The position of a pakka adaiia as agent is anitlogous 
to that of a del credere agent. A del credere agent incurs only a secondary 
liability towards the principal. His legal position is partly that of an insurer, 
and pardy that of a surety, for the parties with whom he deals to the extent 
of any default by reason of insolvency or something equivalent®. Where a firm 
was appointed sole banians of a company to sell gocxls manufactured by the 
company, to be responsible to the company for the payment by the buyers of 
the price due, to guarantee the performance of the contracts by the buyers 
durou^ them, and was to get a certain commission on contracts entered into 
through them, the firm was the agent of the company*. But an agreement by 
a party that on payment of a certain commission to him, he will be liable for 
the losses sustained by the other party is a contract of indemnity and not a 
del credere agency*. 

4 . Where there sue several agents — ^Where an authority is expressly 
(pven to several persons with no stipulation that any one or more of them 
^hall be authca-ised to act in the name of the whole body, they have a joint 
authority and therefore all of them must join in exercising the authority in the 
absence ttf a ^ovision that some shall form a quorum*. Where, however, the 
authority is given joindy and severally, each one of such persons may act upon 

16 Hornby v. Lacy, 6 M & S 166. 

17 Morris V. Cleasby, 4 M & S 566. 

18 Re NeviUl, LR 6 Ch 397, 403 

19 Churdkull v. Goddard, (1937) 1 KB 92. 

'M Sfmo V. Woodcock, 7 B & C 73. 

1 Houvelles Huileries v. Mann & Co., -40 TLR 804. 

2 Champa v. Tulshi, 105 IC 739. 

3 Srmlttt V. Tomecelly Mtcmcipdt Council, 106 IC 334. 

4 Memaga v. Solomon, (1932) 1 KB 611 affind, 2 KB 287. 

3 V. AinNw, 18 h}QB. 153; Bell v. Nison, 9 Kng. 393 ; Nand v. CAond, 2 IC 
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aulbo^ty and bind the prindiNit^. Wheie a qtR^m is necessary, the 
principal will not be bound unless the number ci men necessary to hnoi the 
quorum were to act^ Where work of a public nature has been entrust^ to 
an agent the decision of the majority will be binding. Where the artii^ of 
association' of a company provide that the business of a company shall be. <«!!»■ 
ducted by a specified number of directors, the acts performed by less than the 
specified number are invalid®. Where A executed a poivtar of attorney autho- 
rising B, C and D to borrow money for and sign on behalf of A, B signed a 
mortgage deed on behalf of A, and it was attested by C and D, A was held 
liable, although the general rule no doubt is that where authority is given' to 
two or more persons jointly, all the co-agents must concur in the execution of 
it in order to bind the principal, in the absence of a provision that some alone • 
shall form a quorum”. 


183. Who may employ agent— Any person who is of the 
age of majority according to the law to which he is subject, 
and who is of sound mind, may employ an agent. 

The section. — ^An infant by holding himself out as partner and contracting 
a contractual obligation can bind a firm and its assets". A power of attorney 
executed by a man of unsound mind is void and the deed of transfer executed 
on the authority of such a power is a nullity’'^ 


184. Who may be an agent— As between the principal and 
third persons any person may become an agent, but no person 
who is not of the age of majority and of sound mind can 
become an agent, so as to be responsible to his principal accor- 
ding to the provisions in that behalf herein contained. 

Minor can be agent. — ^Under the section a minor can act as an agent 
The fact that an active minor member of a firm applies for shares does not 
vitiate the contract”. A minor can become a partner and bind his co-partners 
as if he were their agent. He may do so by making a promissory note, though 
he may be unable to make one so as to bind parties who are not his partners”. 
Under the English law also a minor may be an agent”. 


6 Guthrie v. Armstrong, 5 B & Aid 628. 

7 Ridley v. Plymouth Banking Co., 2 Ex 711; Kirk v. Bell, 16 QB 290; sae^Rc 
Liverpool Association, 59 Lf Ch 616. 
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10 Nmd Dularey v. Chand, 6 ALJ 462 ; Amrit v. Bhagwan, 1939 B 435. 

11 Goode V. Harrison, 5 B Aid 147. 

12 Daily Talegntph Ld. v. Me. Laughlin, 1904 AC 776. 

13 Gopi Mol V. fmtf Banki 45l 1C 17. , 

14 Maung Atom v. Hafi ijodla, 42 IC 98. 

15 Andrews v. AnAtern, 15 Ch.U 228, 246 ; (1874-80) All ER Rep 1184, 



TS8 E^IAN COmHACf ACT 




i&m 


I83L Coo^denHioii not necessary. — No coosidenUioii is 
nece^ai^ to create an agency. 

18& Agent’s autibority may be expressed or implied. — ^The 
authority of an agent may be expressed or implied. 


Express or inqilied authority.— The relation of agency arises whenever 
one poson called the agent has authority express or implied to act on behalf 
of another called the principal and consents so to act“. If implied, the 
agent’s authority may be inferred from the circumstances of the case, from 
thin^ spoken or written, or the ordinary course of dealing”. The settlement 
<rf the terms of agency does not constitute a contract of agency unless autho- 
rity to act is conferred and accepted. If a person docs a commission agency 
business he is not in law the agent of all the persons (or firm) for whom he tran- 
sacts the business or from whom he hopes to get orders. The contract of 
agency is effected by the principal requesting the agent to buy or sell tod by 
the agent indicating his consent so to act”. A broker is prima facie the agent 
of the party who first employs him. To make him an agent for the\ other 
parties there must be evidence of something more than mere negotiation. 
There must be words or conduct by which an authorisation to act on l^half 
trf the other parties is expre.ssed or is to be affirmatively inferred”. Agency 
need not be created expressly by any written document and can be inferred 
from circumstances and the conduct of the parties'"*". In order to establislt that 
an agent had an implied authority to enter into a contract on behalf of the 
piindpal it must be shown that a particular coutratt which is .sought to l>e 
made binding on the principal falls within the class of contracts which, the 
agent was authorised to enter into in the eoiuse of his duty'. 


187. Definitions of express and implied authority.— An 
authority is said to be express when it is given by words 
spoken or written. An authority is said to be implied when it 
is to be inferred from the circumstances of the case ; and things 
spoken or written, or the ordinary course of dealing, may be 
accounted circumstances of the case. 

Illustration 

A owns a shop in Serampur, living himself in Calcutta, and visiting the shop 
occadooa^. The shop is managed by B, and he is in the habit of ordering goods 
fttm C in the name of A\ for the purposes of the shop, and of paying for them out of 
A’s with A’s knowledge. B has an implied authority from A to order goods 

ftwm ■C in die of A' for the purposes of the shop. 


IS See MoheA v. Radha, 12 CWN 28, cited under S 182. 

17 Bitsessar v. RtM, 1945 N 121. 
it VisMnji V. lasra^t 50 IC 146. 

19 Btmdmdass v. Mohori, 8 IC 4^1. 

20 JQkiit Chamd v, CJuttar Mai, 29 ALJ 225. 

i Sri Gciid v. 5toi, 36 CWN* 1108; see Shoft Muhammad v. Ah/mad, 

m, ■ , 


153 IC 987, 
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iU Express Biifhbiit 3 r. — ^In some cases t}» aj^intitneirt of an agent mtrat 
be expresdiy made. TTie appointment of a pleader, i.e., a vakil or attorney; 
to appear or act for any person must be in writing in a manner required by 
Order III, r. 4 and cannot be revoked at the mere will of the dient*. The 
appointment of a person to present a document for registration is by the 
Registration Act, 1908 (S. 32), required to be made by a power of 
attorney executed! and authenticated in tlie manner prescribed by the Act®. An 
express appointment may be oral even though the contract which the agent 
is authorised to make has to be in, or evidenced in, writing*. 

An agent acting under an implied authority can bind his prindpal only 
by acting within the ordinary scope of his employment®. An agent of a 
moneylender acting under an express power of attorney has authority to 
borrow money by pledging the firm’s credit in order to advance money to 
borrowers*. Merely entrusting an agent with a certain work docs not prevent 
the principal from doing the work himself. It is otherwise if the contract 
contain express words indicating a prohibition against the performance of the 
act by the principal himself. In the former case the agent is not entitled 
to his commission. The law of agency’ in election cases goes much further 
than the ordinary law of principal and agent. There may be no direct proof 
of an actual appointment of an agent. A man may be proved to be an agetit 
of a candidate on various facts and circumstances leading to such inference 
in a particular case’. But no cjiiestion of implied authority arises where the 
agent’s authority is defined in writing, for then “the authority in question is 
to be found within the four corners of the instrument’’*. 

2. Liability of husband for wife’s debt. — a man, without any justi- 
fiable cause, turns away his wife, he is bound by any contract she makes for 
necessaries suitable to her degree and estate. If tire husband and wife live 
together, and the liusirand will not supply lier with necessaries, or the means 
of obtaining tliem, tlicn she is at liberty to pledge her husband’s credit for 
what is strictly necessary for her own support. But whenever the husband 
ana wife are living together, and he provides her with necessaries, the husband 
is not bound by the contracts of the wife, except where there is reasonable 
evidence to show tliat the wife has made the contract with his assent. Co- 
habitation is presumptive evidence of the assent of the husband, but it may 
be rebutted by contrary evidence ; when such assent is proved, the wife is the 
agent of the husband duly authorised*. “Whether a wife has authority to 
pledge her husband’s credit is to be treated as one of fact, upon the circums- 
tances of each particular case, whatever may be the presumption arising frtmi 

2 Sundararaja v. Pattamthusami, 17 M 306: Atul v. Lakshmm, 36 C 609. 

i C & S 471. 

4 Heard v, Pilley, (1869) LR 4 Ch App 548. 

5 Dam v. Simndns, 41 LT 783. 

6 Batdi of BangcU v. fUananathan., 43 lA 48, 54. 

7 Benttdl v, Vioaryt (1931) 1 KB 253 ; lamuna v. Jo«endra, 1951 Pat 2^, 

8 GoaHob V. Miller, (1938) 2 MLJ 688, citing Bank of Bengal v. Ramanathan, 43 lA 

48 ; Poboodem v. Miller, 1938 M 966 ; Overbrooke Estates Ltd. v. (Meneombe 

Pfopertiks Ud., (1974) 3 AH ER 511. 

9 V. vB^Mcdicr, 3 .B & 631, 2 Sm. LC 477, 13 Ed. 



~ 9 iaf fMirtjeular staise M ciicuaoistances’’”’. In all the cases in which it is songht 
tb-m^e a hiuliBiid respcmsible for goods supplied to the order his wife, 
the question has turned upon her audunrity to bind him by her c<mtraet; 
and that authoidty must be proved as in all other cases. The law infers that 
the wife has authmrity to contract for things that are really necessary and 
suitable to the style in which the huband chooses to live“. A married Hindu 
woman can bind her husband, even without authority, by her contracts on 
the ground of necessity^*. The liability of a husband for his wife’s debts 
depends on the principle of agency, he can only be liable when it is shown 
that he has expressly or impliedly sanctioned what the wife has done^*. 
Where the articles purchased by the wife can be considered to be necessaries 
for persems in the position of life occupied by the wife and her husband, the 
court may well infer that the wife had authority to bind the husband”, 
Where the wife executes a mortgage deed to secure the payment of money 
due on a promissory note from herself, and the husband afterwards adquiesces 
in the mortgage and so ratifies her action, she can be said to have been acting 
as her husband’s agent to the best of her ability”. Where the wife is 
carrying on her own business she is liable for debts contracted in the\ course 
erf her business and not the husband. The implication that the wife is 
imjdiedly carrying on the business as the agent of the husband is exduded 
by the Married Women’s Property Act (III of 1874)'®. Provision made by the 
husband for the supply of necessaries to the wife rebuts the presumption of 
imjrfied authority to pledge the husband’s credit for necessaries”. A Hindu 
woman is not justified in leaving her husband on his marrying a second time. 
Accordingly a wife who has voluntarily separated from her husband on the 
above ground is liable personally for a debt contracted by her even for neces- 
saries. She has no authority to pltnlge her husband’s credit” No liability 
erf the husband can arise when the wife believes him to be dead and borrows 
the money in her own right'*. A wife having the custody of a child and 
living properly and legally separated from her husband has authority to 
ple<%e her husband’s credit for the reasonable expenses of providing for the 
child". 

If an appearance of authority to pledge the husband’s credit is once, in 
fact, created by the husband s acts, or by his assent to the acts of the wife, 
then as between the husband and wife’s creditor, it cannot be got rid of by 


10 Debsnlvm v. Mellon, 6 AC 24, 31, cited in Robinson v. Rigg, 34 ALT 50 

11 PhUUpson V. Heyter, LR 6 CPl 38; Cooper v. Lloyd, 6 CBNS 519, 521 • (1843-60) 
AH IR Rcip 923. 

12 Kanhaya^ v. Indar, 1947 N 84. 

13 Girdhttri Ud v. Crawford, 9 A 147, fold in Robinson v. Rigg, 34 ALT 50 

14 Bobooia V. PurceU, 34 ALJ 1280 ^ 

15 Mamg Sin v. Po, 12 IC 28. 

16 Albtmuddy v. Brakam, 4 C 140. 

50 M 543, More/ Bros. v. Westmorland, (1903) I KB 64 ; 

in (1904) AC 11 rrfdi to ; see Ma Byaw. v. Tun, 


18 NaAubhtd v. Jmher Ast^t, I B 121. 

19 Pusi V. MahaSao, 3 A 122. 

20. Bi^e^ham v, iMbm, 6 AC 24, <3^1 
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a mere understanding between the husband and .die wife, but the credijtor .is 
eaidtied to notice of revocation the wife’s authoiity to pledge her hudiand’S 
credit any l<mger\ Thus, where a lady had her husband’s exjareas authority 
to act as his agent, and did so act, and there was no misrepresentatim on the 
wife’s part, the husband was held liable*. The liability of a person who 
cohabits a woman and allows her to be supplied with goods on his credit 
ccmtinues until tradespeople have been informed of the termination of such 
connection*, or until his death when his executor will not be liable*. "The 
authmity of a wife to pledge the credit of her husband is a ddegated, not 
an inherent authority. If she bind him, she binds him only as agent. This 
is a well-established doctrine. If she leaves him without cause and without 
consent she carries no implied authority with her to maintain hersdf at his 
expense. But if he wrongfully compel her to leave his home, he is bound 
to mainatin her elsewhere’’*. In Manby v. Scotty, it is laid down that, as a 
general rule, where a plaintiff seeks to charge a husband on a contract made 
by his wife, the question is whether the wife had authority, express or implied, 
to make the contract ; the wife cannot make a contract binding on her 
husband unless the gives her authority as his agent so to do. The 
wife has no authority to make a contract binding on her husband 
for necessaries suitable to his estate and degree against his will and 
contrary to his order to her, although without notice of such order to trades- 
man*. The principle that a liability incurred by a Burmese Buddhist husband 
for the joint purpose of himself and his wife binds his wife, based upon the 
presumption that the wife has consented to the incurring of such liability, 
cannot be of avail where the wife has expressly withheld her consent*. A 
father is bound to maintain the child, however large the fortune of the latter 
might be. But a widow is under no legal liability to maintain her child*. 
The law does not throw on the mother, while the father is alive, the legal 
obligation of maintaining or providing for the children*®. There is no pre- 
sumption that a husband has authority to act on behalf of his wife to .sell 
her property. A contract of sale executed by the husband in regard to his 
wife’s land cannot bind the wife unless it is proved that the husband had 
the authority express or implied to act on behalf of his wife**. 

188. Extent of agent’s anthority. — An agent having an 
authority to do an act has authority to do every lawfhl thing 

1 Bazeley v. Forder, LR 3 QB 559. 

2 Paguin 14. v. Beauclerk, 19(M AC 148 : (1904-07) All ER Rep 729. 

3 F^fon V. Sams, 17 LJQB 271. 

4 blades v. Free, 9 B & C 167, see Smout v. Ilbrey, 12 LJ Ex 357. 

5 Wilson V. Glossop. 20 QBD 354 ; (1886-90) AU ER Rep 1058, citing Eastland v. 

BurcbeU, 3 QBD 432 : (1874-80) All ER Rep 849. 

6 2 Sm LC 417. 

7 JoOif v. Rees, 33 LJCP 177. 

8 Sm Yav. P. R. Firm,, 1936 R 396. 

9 y. Andrewi, 12 Beav. 310. 

10 Hoddens v. Hodsens, 4 Cl & F 323, 374. 

11 Ptu^uui Deei y. mthai Led, AIR 1971 AH 494, 499. 
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wbich is necessary in order to do su<di act. 

An agent liaving an authority to carry on a business has 
authority to do every lawful thing necessary for the purpose, or 
usually done in the course of conducting such business. 

Illustrations 

(a) A is employed by B, residing in London, to recover at Bombay a debt due 
to S. A may adopt any legal process necessary for the purpose of recovering the debt 
and may! give a valid discharge for the same. 

(b) A constitutes B his agent to carry on his business of a shipbuilder. B may 
purchase timber and other materials, and hire workmeit, for the purposes of carrying 
oa the business. 

1. Extent of agent’s authority. — ^Where a person enters into a jcontract 
in writing, describing himself as an agent and naming his prindjial, the 
principal is bound if the agent had authority to enter into the contract on 
his behal£“. The extent of the agent’s authority to bind the princip^ will 
dearly appear from the following observation in Dhanpat Rae v. Alldhabad 
Bank^. An agent has implied authority to pledge the credit of his principal 
for what is necessary for the successful management of the business and, as 
usual, an agent in charge of a business has implied authority to bind his 
principal by raising a loan for the purposes thereof, only if his act is necessary 
or is usud in the management of the particular business or is justified by an 
emergency. Further, if the implied authority of an agent to raise a loan is 
not established, but it is proved that the sum borrowed, or a portion thereof, 
has been applied for the benefit of the bu.siness, the creditor is entitled to be 
reimbursed by the principal to ihe extent he has bcnerited**. It is only when 
the contract cannot be enforced against the principal on the ground of 
necessity that the lender has to fall back on the equitable theory of “unjust 
enrichment” (i.e. benefit). If the money be applied for the principal’s 
benefit, he is liable jointly and severally with the agent to restore thd amount 
of the value of such money. The question of necessity and the question of 
benefit should not be mixed up. The equitable rule is applicable in India. 
The daim can also be rested under S. 69 or S. 70. As the liability is joint 
and several, a decree against the agent is no bar to a decree against the 
prindpal^. It is within the authority of a manager of a mine to alter into 
a contract binding on the owneri'. Where an agent borrows money and no 
attempt is made to justify the borrowing on the ground of ‘necessity’ or with 
reference to ‘the usual course of business’, the principal cannot be held liable 
<m the footing that in borrowing the agent acted within the limits of his 


12 Downman v, Jems, l4 LJQB 226. 

11 98 IC 781. 

14 }Banonba v. Kasi, ICXJ 199 ; Reversion Fund v. "Maispn Coswm/ 14., (1913) T KB 
; , - , , 3^ '; Suppam/ay. Batvood, 12 IC 761. 

^ doofet V. Miifer, (1938) 2 MLI 688. 

^6 i^pc MftmaU V, S* Stj/ndieate, 1938 C 341. ♦ 
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avthcttity*^ If a creditor take$ partnership money for the payment of a private 
debt due from one of the partners with a knowledge that the payment i® 
made without the assent of the other partners, he becomes a party to the 
fraud on the other partners and cannot retain the money". I^ere general 
authority by the agent to accept bills in the principal's name is proved, an 
admission of liability on a bill so accepted by the agent is confirmation ol 
the general authority already proved". An agent who has some interest in 
a property can maintain an action to protect that interest* 

If instructions to an agent be ambiguous the principal will not be 
released from liability if the agent honestly and bona fide interprets the 
instructions in one way, though it is different from the sense the principal 
intended them to be understood'. The modes in which any agency may be 
constituted is three-fold. It is either by writing, or it is by parol, or it is 
by mere employment. It may be laid down, as a general rule, that when 
the authority is general it will be construed liberally, but also that it must 
be construed according to the usual course of dealing in such matters. If the 
authority is ambiguous it is to be construed according to the course of trade in 
such matters ; if it is unexpressed, it is to be ascertained by investigating what 
was the course of dealing which was pursued between the several parties to 
the transactions. Where an express authority is given, there is an implied 
authority combined with it to do all acts which may be necessary ftw the 
purpose of effecting the object for which the express authority is given. 
Where a parol authority is given it may be enlarged by parol, or even an 
additional authority super-added to it, by the employment of the parties 
known to and acquiesced in by them®. 

The general rule, that the act of an agent does not bind his principal 
unless it is within the authority given to him, is clear. There are however 
(/) cases where the agent has, by law, a general authority to bind his principal, 
though as between themselves there was no such authority, such as partners, 
masters of ships, managers of trading businesses ; and (ti) cases where a special 
agent, without express authority, in fact might have an authority in law to 
bind his principal, e.g., where a principal holds out that the agent has such 
authority. Thus, if tlie servant or agent of a private individual, entrusted 
Mi one occasion to sell a horse, without authority from his master, takes upon 
himself to warrant the soundness of the animal, the master is not bound®. 
But if the servant of a horsedealer or even one who only occasionally assists 
him in his business, being employed to sell, gives a warranty, the principal 
is bound even though the agent or servant was expressly forbidden to 

17 Paboodem v. Miller, 1938 M 966. 

18 Pierey v. Fynney,, LR 12 Eq 69. 

19 UeweUyn v. Wnckworth, 14 LJ Ex 329. 

20 Subodh V. P. of Bihar. 1950 Pat 222. 

1 trdmi y. Uvingston, LR 5 HL 395, cited in Seethalakshm v. Co*operatiite Society, 
70 iC 636. 

2 PtOe y. Imk. 28 Bisav. 562, 574 : (1861-73) All ER 535. 

3 Bmdff V. 50 LJCP vefd. to in Payne v. Uacmfield, 51 LJOB 642. 
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waxTant*. So also tf the sale be at a fair, the servant entrusted by his master 
vndi the sale of a horse has implied authority to give a warranty to the 
praxhasei*. 

nie statonent of a person having authority to represent another on the 
basis a power of attorney is the statement] of an agent in course of business 
and admissible in a criminal case against the principal*. 

In order to amount to an implied warranty it must be such a necessary 
term that both parties must have intended that it should be a term of the 
contract, and have only not expressed it because its necessity was so obvious 
that it was taken for granted*. 

An agent’s authority is presumptively to settle in cash, in the absence of 
express authority to the contrary effect or of an authority by custom or 
usage*. A derk authorised to receive payment in cash over the counter only 
cannot receive it elsewhere, nor can he receive payment by cheque*. An 
agent cannot receive money on account of his principal by means of\a settle- 
ment dE account between himself and a debtori®. An agent authcMsed to 
receive money from a debtor of the principal has no authority to alpcept as 
payment a cheque of his own, thereby release the debtor from liability^, to the 
other contracting parties. The debtor is not discharged by such payment 
from the debt to the agent’s principal”. “That an agent authorised to sell 
has as a necessary legal consequence authority to receive payment is a pro- 
position utteriy untenable and contrary to authority’’”, unless the agent had 
the authority, actual or ostensible or customary, to receive payment". An 
agent, if he be not a creditor of his principal, must receive what is due to his 
principal, in cash ; if the agent be himself a cieditor of the principal, then 
the balance to be made over to the principal must be received in cash". 
There is no authority for an agent employed to receive money on behalf of 
his principal to take anything but cash, unless it is in accordance with the 
ordinary course of business to receive a cheque^®, or a bill of exchange". As 
the agent of the decreeholder, the pleader is entitled to appropriate the 
payment by the Judgment debtor towards satisfaction of the outstanding debt". 
An agoat to collect bills has no authority to waive a part of the daim". 

4 Howard v. Sheward, LR 2 CP 148 ; Baldry v. Bates, 52 LT 620. 

5 Brooks V. Hassall, 49 LT 569. 

6 R. K. Ddlmia v. Delhi Administration, AIR 1962 SC 1821. 

7 Ctmpimr Commercial Anversois v. Power, (1920) I KB 868, 899 : (1918-19) All 

BR Ret> ti^l- 

8 Gokxdchand v. Nandram,, 43 CWN 87 PC. 

9 Kane v. Brett, LJ Ex 346. 

10 Pape V. Westacott, (1894) 1 QB 272, refing. to Pearson v. Scott, 9 Ch D 198. 

11 Underwood v. Nichotts, 25 LJCP 79. 

12 Drakeford v, Piercy, 7 B &! S 515, 522 ; but see Howard v. Chtamian, 4 C & P 508. 

13 Butwick V. Grant, (1924) 2 KB 483 : (1924) All ER Rep 274, refd. in Krishna v. 
Siibba, 70 MLI 570. 

14 Barker v. Greenwood, 2 Y & C Ex 414. 

15 Pape V. Westacott, (1894) 1 272. 

M WiSiami v. Evans, LR 1 QB 352. 

; Midku V. Ahmed, 42 CWN 1263. 

18 Baidt d/ Scethmd v, Domiaum Sank, 1891 AC 592. 
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As between jpartnets and the outside worhl, eadi pattuer is the unlimited 
oC every other in every matter connected with ^e partnership business 
or which he represents as partnership business, and not being in its nathre 
beyond the scope of the partnership^*. In order that one member of a part- 
mnrship may bind another by drawing or accepting a bill he must have autho- 
rity either exj^nress or implied by law to do so“. A firm is liable for repay- 
ment of the sum of money received by one of its partners^ Payment to one 
of two partners of a partnership debt is a good payment*. But a firm is not 
liable for am order placed in its name by a person who hats no actual authority 
to give the order. When there is no holding out and no authority proved, 
there can be no liability*. An agent financing and generally looking after a 
law suit carried on by a pardmashir^ lady is not authorised to compromise 
the suit on her behalf. An agent authorised to do a certain act cannot be 
held to be authorised to do another act in connection with the same business. 
Any person seeking to bind a pardanashin lady by the act of her agent must 
give strict proof of such agency^ A mere authority to sell* does not carry 
with it an implied autiiority to receive the purchase money for the land on 
behalf of the principal. There is a substantial difference between an autho- 
rity to sell and authority to find a purchaser*. An authority given to an 
agent to act as agent “in and about" a purchase’, or to "treat and view’’*, or 
to find a purchaser* of landed property does not authorise him to enter into 
a contract for the sale of the estate. But an agent having authority to sdl 
can do what is usually done in the course of conducting a sale**. Authority 
given to an agent to negotiate a sale for a fixed price entitles him to enter 
into contract for sale**. 

If P the owner of, say a motor car, puts Q in possession of the car autho- 
rising d to sell it with knowledge that Q would probably seU it as principal 
and if Q acting on that mandate holds himself out to D as principal and 
sdls the car to D as apparent principal, D obtains a good title to the car*®. 

Instructions to a solicitor to prepare a formal document of sale of an 
estate does not authorise him to enter into a binding contract of sale**. But 
instructions given to an agent to sell for the owner his house, and an agree- 
ment to pay him a commission, are an authority to the agent to make a 

19 Baird’s Case, LR 5. Ch 725. 

20 Ram Chandra v. Kasem, 28 CWN 824, Holme v. Hammond, LR 7 Ex 218, 233 
refd. to ; the law laid down in Watteau v. Fenwick, (1893) 1 QB 349 ; (1891-94) 
All £R Rep 897 as to the liability of a dormant partner doubted. 

1 St. Aubyn v. Smart, LR 3 Ch. 646. 

2 Porter v. Taylor, 6 M & S 156 : 105 ER 1201. 

3 Gobindram v. Partapsing. 169 IC 423. 

4 Tarubata v. Sourendra, 41 CLJ 213, 220. 

5 Naradmhulu v. Sundara, 20 MLJ 479, 482. 

6 Durga v. Rajendra, 36 CL) 467, see cases refd. to ; Purna v. Indra, 49 C 389. 

7 Value of Neath Colliery v. Furness, 45 LJ Ch 276. 

8 Godwin v. Brind, LR 9 CP 299 n. 

9 Hamer v. Sharp, LR 19 £q. 108. 

10 Goverdhan v. Abdul, 1S>42 M 634. 

11 Appa V, Gopal, 1946 M* 42 ; see Ahmed v. Mitter, 1950 SC 15. 

12 and Scottish Finance Ltd. v. WUUamson, (1965) 1 WLR 404 CA. 

13 Smith V. Webstar, 3 Ch D 49. 
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binding ocrntr^^t including an authority to sign an agreement for sale^. Hie 
mere emjdoyment by an owner of an estate agent to dispose ttf a house omfers 
no authority to make a contract. The agent is solely employed to find per- 
sons ready to negotiate with the owner ; but, if the agent is definitely instruc- 
ted to sdl at a defined price, these instructions involve authority to make a 
binding contract and to sign an agreement. An agent authorised to sig^ an 
open contract cannot sign a contract containing a special condition as to 
title". A power to a land agent “to manage and superintend estate” autho- 
rises him on behalf of his principal to grant a lease for 99 years according 
to the custom in the neighbourhood". An agent employed to let or sell a 
house has authority to describe the property truly, to represent its actual 
situation, and, if he think fit, to represent its value". A power to purchase, 
sdl, transfer, certain shares on the plaintiff's behalf does not validate a 
transaction of sale partly for money and partly for a consideration to resell". 
An agent authorised to make, endorse and negotiate bills of exchange is not 
authorised to make speculative purchases of shares". An agent authorised 
to receive money and give receipt therefor has authority to accept th'p money 
in payment of a particular instalment or to waive the default in p^ing an 
instalment". A power to boirow does not necessarily imply a po^wer to 
mortgage the property^. An agent empowered to conduct a suit in any 
manner he may deem tit, even to the extent of withdrawing it, must be 
deemed to have possessed a power to bind his principal by an agreement to 
abide by a special oath entered into with the opposite party*. Authority to 
an agent “to resort to any other procedure allowed by law lor recovering and 
enforcing payment" does not authorise the agent to assign a deaee passed 
in favour of the principal*. A broker given authority to buy or sell, in the 
absence of a special local custom to the contrary, cannot defer carrying out 
the order until he has communicated tlie rate of the day to his principal 
and has received his sanction to it*. 

Sections 187 and 188 no doubt authorise a manager to borrow if 
necessary ; but such general provisions are subject to modification in parti- 
cular cases with the result that the manager will not be allowed to borrow*. 
A power to purchase goods includes the power to pay for them but not the 
power to borrow nor also the power to receive money on deposit". The 
degree of authority of the agent is to be judged by the nature of the ctmeem 

14 Rosenbaum v. Belson, (1900) 2 Ch 267 : (1900-03) All ER Rep 670. 

15 Keen v. Hear, (1902) 2 Ch 574 : (1920) All ER Rep 147, see cases refd. to. 

16 Peers v. Sneyd, 17'Beav. 151. 

17 Muaens v. Miller, 22 Ch D 194. 

18 Jumna v. Eckford, 9 C 1. 

19 Kadiresan v. Ramanathan, 102 IC 561. 

20 Manohar v. Sdkina, 37 IC 442. 

1 Karayan v. Chandrabkan, 48 IC 959. 

2 Wasiuzzamon v. Paiza Bibi, 38 A 131, fold in Jhabbu v. Ztdiid, 53 1C 453, 

3 Covardhan v. P. D. T. Co., 1939 M 543. 

4 VUkinii v. /dsnff, 50 IC 146. 

. 5 Ferguson v. Said, 33 C 343. 

« Yrnahammid v. Kadir, 165 IC 831. 



■ati^d jihe mode in which it has been carried on’. This exposition of the Jaw 
is in siibstantial accord with the provisitms o£ the section. An agent has 
implted authority to pledge the aedit of his principal for what is necessary 
to the successful management of the business and is usual. The power to 
manage a business may imply an authority to raise money, when the raising 
of the money is necessary for the proper carrying on of the business afihurs 
which are to be administered by the agent. It must be distinctly found that 
the act oi agent was necessary for the purpose of the business or was usual 
in the management or was justiBed by an emergency*. A general authority 
to carry on the business of a Chetty banker and money-lender does not indude 
a power to make the principal a surely for another’s loan and does not 
indude a power to borrow money in the principal’s name for another, nor 
to sign promissory notes for the principal jointly with another, unless 
these can be proved to be the necessary incidents of the banking business*. 
Where the principal is not carrying on any business which may involve 
the executing or accepting of a promissory note the agent has no authority 
to execute one on behalf of flic principal’". Under the section an agent 
having an authority to carry on a business has authority to do everything 
necessary for the purpose or usually done in the course of conducting such 
business”. Where an agent is authorised to bonow money for the purpose 
of carrying on a business, the lender is not bound to inquire whether in 
the particular case an emergency has arisen necessitating the raising of the 
loan’*. If the borrowing be not for ‘necessity’, or in the usual course of 
business, the principal is not liable. In Monlaigtiac v. Shilta}^ it was con- 
ceded that the agent did have the power to borrow. If necessity for the 
loan is made out the principal is liable” ; if it cannot be made out the 
piincipal is not liable'®. A derk considering himself and generally regar- 
ded as the local manager of the plaintiff firm for dealing with the firm’s 
land has authority to let out a portion thereof”. A mere power to appoint 
a general manager does not authorise the directors to transfer to him the 
power to purchase shares, which power is expressly given to the directors 
themselves”. No doubt, under the general law of agency an agent is not 
presumed to have authority to bind his principal by a reference to arbitration, 
but where there is a custom judicially recogni.sed among European firms in 
Karachi not to import goods from Europe except on an indent containing 
an agrement to submit disputes to arbitration, an agent dealing with such 

7 Ricketts v. Bennett, 4 CB 686 refd. to. 

8 Heramba v. Kasi, 1 CLJ 199. 

9 Ramanaihan v. Bank of Bengal, 23 IC 516. 

10 Ram V. Banwari, 1938 L 41. 

11 Dhanpaf v. AUaheibad Bank, 98 IC 783 ; but see Lakhajee v. Sein Doss, 1940 R 97. 

12 Monta^nac v. Shitta, 15 AQ 357. 

13 Pabooden v. Miller, 1938 M 966. 

14 15 AC 357 ; Naba v. Jagannath, 1934 P 435. 

15 Gotdab V. Milter, (1938) 2 MLJ 688. 

16 It, M. S. Firm v. Ba, 99 IC 748. 

17 CmmdPs Casa, LR 9 Cb 691, 695. 
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fittts has authoiity conferred on him by this sectUm to refar disputes to 
aibitraticm”. An agent authorise to sell or mortgage tire jnincipal’s interest 
and omduct suit has no authority to execute a mortgage containmg a personal 
covotant to repay". 

A power of attorney authorising ait agent to demand or sue for payment 
does not authorise him to endorse bills for his {Nrineipal*. But an agent 
under a general power of attorney has been held to have authority to 
enter into a contract of guarantee which is binding on his principals*. 
Admissions made by a government are admissions made by the agents cd the 
Government?. 

In every case where an Act requires a signature, it is a pure question of 
construction of the terms of the particular Act whether its words are satisfied 
by signature by the agent. In some cases, under some Acts, the courts have 
held personal signature to be nccessai 7 . In other cases signature by an agent 
has been held sufficient*. Authority of a clerk to endorse bills Wy be pre- 
sumed from previous dealings, such as drawing or endorsing cheques in the 
past*. A servant who buys goods on credit on behalf of his master makes 
the master liable even though in one instant he misappropriates the goods*. 
But in order to fix the principal for an order given by a person |>urportmg 
to be his agent, an actual or ostensible authority to contract for the principal, 
or ratification, must be proved. A servant has no ostensible authority to 
pledge his master’s credit nor does such authority follow from the relation 
of master and servant*. 

When an agent enters into a contract not according to tire terms of his 
authority the principal is not bound by the contract. But if by custom the 
terms be incorporated in the contract it is binding*. A person auth- 
m-tsed to sell a salvage in a particular area has no authority to sell it in a 
different area*. A charterer’s agent has no authority to bind his principal 
substituting a ^totally different contract (e.g., another voyage) from that con- 
tained in the diarterparty*. A wharfinger is not bound by a receipt given 
by his agent for goods which have not been received, for it is not within the 
scope eff the agent’s authority in the course of his employment to grant sucb 
a receipt". A {H-incipal is not civilly liable for the acts eff his agoat unless 


IS ShimweU v. Baniram, 1 IC 937 ; People’s Bank v. Lekhu, 192 IC 758. 
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tike acts within the scope of his authority ; but the principal may be 

titiflunsdly liable though the agent has acted beyond the scope of his autho- 
rity^. The manager of the Court of Wards is hot auUioriscd to pay a lime- 
barred debt". 

2. Power of attorney. — power of attorney is to be strictly construed. 
When challenged as being in excess of the authority conferred by the power, 
it is necessary to show that the authority, in question is to be found in the four 
corners of the instrument either in express terms or by necessary implication”. 
In order to determine what powers a power of attorney purports to grant the 
whole must be read togcihcT. General words may be restricted by other 
words in the power. When a person dealing with an agent docs not care 10 
ask for the power of attorney of the agent, the principal cannot be bound 
by the transaction if it is in excess of the agent’s authority. Power of attorney 
conferring authority to sell confers a power to clarify a title and to settle 
disputes”. General words following special powers arc to be construed as 
limited to what is nec(,*ssaxy for the proper exercise of the special powers”. 
The operative part of a power of attorney is controlled by the recitals”. 
If it be expressly staled in the power of aitoniey that the agent will 
have no power to borrow money, he can have no authority to bind the princi- 
pal by borrowing”. A power conferring authority to borrow must be strictly 
construed. Such an authority cannot be construed into a power by the a^nt 
for giving a mortgage”. An agent empowered to borrow money only for 
necessity does not bind the principal by a loan not proved to have been 
contracted for necessity”. An agent authorised to obtain an extension of 
time and postponement of an impending judicial sale has authority to do 
every lawful thing necessary in order toi perform the acii which he was expressly 
authorised to do®*. But a power of attorney authorising a person to execute 
a deed of sale, and to admit execution thereof before the registering ofiEu:er, 
docs not authorise him to enter into an agreement for the sale of the property 
and the execution of a conveyance^ Unless there is an express power given 
to the agent to enter into contracts of guarantee or to execute negotiable 
instruments, it rests upon the person lending the money to show that the 
agent had in fact authority to enter into such a transaction*. A power of 


11 Parkes v. Prescott, LR 4 £x 169, 182. 

12 Anand v. Dy. Commsnr, 185 IC 290. 

13 Bryant v. Quebeck Bank, 1893 AC 170, 177, cited in Narayan v. Chandrdbhan, 48 
IC 959 ; Vijiathammal v. Kadir, 165 IC 831 ; Ezekiel v. Carew, 1938 C 423 ; 
Pttbooden v. MiUer, 1938 M 966. 

14 U. P, Govt. V. C. Af. r. A., 1948 O 54. 

15 Prince Line v. Trustees, 1950 B 130. 

16 Danby v. Coutts dt Co., 29 Ch D 500. 

17 Jasmohan v. Sampatkd, 135 IC 401. 

18 Solema Bibi v. Mohammad, 104 IC 833, 839. 

19 Muhamdi v. Durga, 40 1C 452. 

20 Gfuttiram v. Rajanu^utn, 6 CLJ 639. 

1 Janki Pershad v. Ydhia, 13 IC 637, distigd. in Narendra .v. Bimala, 42 CWN 718. 

2 JRomanothan ▼. Bank of Bengal, 23 IC 516. 
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att(»ney authorising the agent to enter into any bonds, etc., oar any other 
document purporting to create a diarge u^n the principal’s property, autho- 
rises the agent to enter into a contract erf guarantee and execute a suretyship 
bond^ Three brothers gave a special power of attorney to A authorising 
him to engage a legal practitioner, conduct the suit, present applications in 
court, it was further recited that everything done by him would be binding 
on the brothers. A did not have power to compromise*. Where a plaintiff 
by a power of attorney authorised an agent to look after her immovable pro- 
perty, to collect rents, lease out lands, etc., but prohibited him from mort g a ging 
the immovable property, and the agent pawned some ornaments of the prin- 
cipal which he had in his hands, the agent had no authority to deal with 
movable property*. Under a power of attorney by a firm to its managing 
agent to transact all its affairs, the latter has authority to execute a lease for 
the firm®. An agent cannot bind the principiil by acts to a larger extent than 
he is empowered to do under the power of attorney. Any act of the agent 
done in excess of such power will not bind the principal^ | 

A power of attorney authorising the holder to dispose of certain property 
does not confer on him a power to mortgage the property®, or to pledge it*. 
A power of attorney authorising the agent to collect rents does not empipwer 
him to create a mortgage"'. Where a merchant during his absence employs 
an agent to carry on his business with power to purchase and do certain 

particular things in connection with such purchases, the power does not confer 

on the agent the general power of borrowing, therefore, the principal is not 
liable for the amount borrowed by agent". An agent, authorised to sue for 
and recover all debts due and to give discliarges for sums received, is not 

authorised to endorse bills for his principal*. A power of attorney autho- 

rising the attorney inter alia “to commence and carry on, or to defend, at 
law or in equity, all actions, suits or other proceedings in which I or my ships 
or otlier personal estate may be in anywise concerned” authorises the attorney 
to sign on behalf of his principal a bankruptcy petition against the debtor 
of the principal'*. A power of attorney authorising an agent “to conduct 
litigation” empowers him to appoint a pleader for the purpose of instituting 
an appeal". A power of attorney authorising an agent "to adjust” a matter 
does not include a power to refer the matter to arbitration". A power of 
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attorney is in general revocable in its nature: but where a powar is part o£ 
a security for a debt, it is irrevocable until the debt is repaid notwithstanding 
the death of the debtor“. A power of attorney executed by a person while 
of unsound mind is a nullity, any transaction purported to be done under 
the power is also a nullity^’'. A general power of attorney is one whereby 
the agent’s authorisation extends to a class of business or employments, a 
special power is one where the power is restricted to the doing of all necrasary 
acts in the accomplishment of one particular purpose, c.g., the realisation of 
a particular debt”. 

3. Authority of legal practitioners. — ^Thc relationship between counsel 
and his dient is not that of an agent and principal. The duty of counsel 
is to advise his client out of court and to act for him in court, until his autho- 
rity is withdrawn and this withdrawal is made known to the other side, he 
has, with regard to all matters that properly relate to the conduct of the 
case, unlimited power to do that which is best for his client, c.g., he can assent 
to a compromise upon certain conditions and terms'®. Counsel in India have 
the «'.»Tnr implied authority to compromise an action as have counsel in the 
En^ish Courts. This authority is implied from the employment as counsel. 
It may be withdrawn or limited by the dient, in such a case the authority 
is destroyed or restricted-’". No power of attorney is necessary to empower 
a counsel to agree to a valid and binding compromise*. Where the com- 
promise extends to collateral matters, outside the scope of the particular case 
in which the counsel is engaged, in order to bind the dient it must be shown 
that the counsel bad a special authority to compromise. If counsel under 
a misapprehension of his client’s instructions believing himself to have autho- 
rity, acts in fact without it, he cannot bind his dient®. A compromise of a case 
notwithstanding the express prohibition of the dient has been set aside®. In 
Askaran v. E. I. Ry,*, it has been pointed out that an advocate (whether a 
counsel, a vakil, or attorney) has authority to compromise a suit if he assents 
to the arrangement in court, but his dient is not bound by the act or admission 
of the advocate out of court. This distinction has not been adopted in sub- 
sequent cases®. A counsel has no authority to refer an action against the 

16 Abbott V. Straten, 3 Jo & L 60. 

17 Dmly Telegraph Co. v. Me. Laughtin, 1904 AC 776. 

18 Venkataramana v. Narasinga, 38 M 134, refd. to in Vardaji v. Chandrappa, 41 
B 40. 

19 Matthews v. Munster, 20 QBD 141 : (1886-90) All ER Rep 251, cited in Jang 

Bahadur v. Shankar, 13 A 272. 

20 Sheonandan v. Abdul, 39 CWN 1185 PC. 

1 Bamzan v. Copal, 17 Lah 456. 

2 Nundo Lai v. Nistarini, 27 C 428, 438, 448, Swinfen v. Swinfen, 1 CBNS 364 refd. 
to * Muthia v. Muthu, 50 M 786, cited in Bashiran v. Mohammad, 33 ALJ 953 ; 
Sudrtfen v. Chelmsford, 5 H & N 890, 922. 
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wishes of his di^t os upon terms different from those which his dient hhs 
authorised. If hie does so, the setdement may be set asidd. As has been 
said, advocates have ostensible authority to compromise a suit, But in cases 
where they took express instructions hrom their dients, and it was doubtful 
whedier the dients appreciated that they consented to a ccnnpromise in the 
same sense in which it was appreciated by the advocates, it was open to the 
court to refuse its assistance lor the pxirposc of implementing the compromise 
if in its discretiem it thought it right and proper to do so\ When a consent 
decree is set aside on the ground that the decree was passed on a compromise 
in excess of the authority of the pleaders of the parties the effect is to revive 
the original suit®. Unless the authority of a! counsel is limited, a compromise, 
entered into by him in the absence of the dient and without his consent, is 
binding on the dient®. It has been held that counsel’s consent to a decree 
is without authority if it be given without consulting the dient when the 
dient is present in the court even though the counsel is unaware of th^ faeP. 
A compromise made by a counsel, duly authorised by a x)akalatnama t^ enter 
into a compromise on behalf of his dient, will be binding on the client even 
if the counsel acted under the instructions of a third person”. A counsel 
has autliority to confess judgment, with<lraw or compromise or refer to 
arbitration tlte suit in which he is instructed, if his doing so is for the client’s 
advantage, though he has no express authority from his client. Admissions 
in court by counsel on matters of fact relevant to tlie issue bind Uic dient 
but not admissions on questions of law'®. Counsel has apparent authority 
to compromise in all matters connected with the action and not merely 
collateral to it if he acts within his apparent authority, and the other party 
has no notice of any limitation or restriction on that authority, the client 
will be bound by the agreement made by his counsel. Before a consent order 
has been drawn up and perfected, the consent given by the} counsel or solicitor 
may be withdrawn by the client if the counsel or solid tor gave it under a 
misapprehension'®. Parties ate bound by the admission of counsel unless he 
has been induced or misled by some circumstances to make a statement 
under a mistake. Where tlierefore counsel at the first hearing of an appeal 
abandons certain points he cannot be allowed to go behind that admission'®. 
Where counsel had given an undertaking that no appeal would be filed to 
the Privy Council, an appeal in breach of the undertaking was dedared to 
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not maintainable”. “If a dient is in court and desire^ that the case should 
go on and counsd refuses, if after that he does not withdraw his authority 
to counsel to act for him smd acquaint the other side with this, he must be 
takoi to have agreed to the course proposed””. If a party is, by the fraudu- 
lent action of his vakil or other legal adviser, committed to a comprcnnise 
to whidi he did not wish to consent, his proper action is to get the decree 
set aside as having been obtained by fraud”. 

“An attorney retained to conduct a case is entitled, in the exercise of 
his discretion, to enter into a compromise, if he does so reasonably, skilfully 
and bona fide, provided always that his dient has given him no express 
direction to the contrary””. TTiis authority, it seems, extends to a managing 
derk having the general conduct of the attorney’s business’®. An admission 
by an attorney unless satisfactorily explained away furnishes cogent evidence 
against the dient®. In the absence of a specific authority a pleader cannot 
bind his dient by a compromise^. Generally speaking, a party is not bound 
by a pleader’s®, or a muktear’s*, admission on a pure question of law. 

4. Contracts with Corporations. — “The court cannot recognise the rights 
of individuals interested in the corporation ; but must look to the rights and 
liabilities of the corporation itself*. Directors are merely the agents of the 
company. The company itself cannot act in its own person, for it has no 
person ; it can only act through directors®. When the seal of a corporation 
is affixed to a document! it is ex facie regular in all respects and prima facie 
presumed to have been properly sealed, the onus of disproving it lies on the 
person challenging the execution of the document®. A corporation is not 
bound where one of its officers improperly affixes its seal without its authority’. 
A company is bound in a matter intra vires by the unanimous agreement of 
its members even though acted without authority or without observing the 
necessary formalities®. A contract which is ultra vires the company, therefore 
void, cannot be ratified even by the unanimous assent of all the members 
of the corporation®. Thus, directors accepting a bill on behalf of a company 
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737 754. 

5. Ferguson v, Wilson, LR 2 Ch 77, 89. 

6 Re Bamed's Banidng Co., LR 3 Ch 105, 116. 

7 Staple of England v. Bank of England, 21 QB1> 160. 

8 Re Empress Engineering Works, (1920) I Ch 466; Howard v. Rounttfs Wkedf^ 
(1896) 2 Ch 93. 

Asfdrury Rv\Co. v. ll^he,,LR 7 HL 653. 



m 


tHE UTOiAn OMimiACr ACT 


C$v;i«s 


Met liable when the company, under the terms of its incorporation, has tio 
power to accept bills”. Directors have been held personally liable for a 

loan raised when the limit of borrowing is exceeded and when the company 

derives no benefit from the loan“. Persons dealing with a company, and 
knowing its internal regulations, are not affected with notice of irregularity 
in its acts or conduct”. Where a person has been induced to become a share- 
holder by fraudulent misrepresentation, he is entitled to have the contract 
rescinded ; but if he does not choose to do so, he cannot evade his liability 
as a shareholder, e.g., if the company be wound up”. Where under the articles 
cl association a company could not start into business until 3,000 shares have 
been subscribed for, but the directors entered into contracts before this number 
of shares was subscribed, held, the directors might contract in their own names, 
they could not contract as directors of the company”. A creditor is not bound 

to concern himself with what is called the indoor management of the company 

but is bound to concern himself with the external position as disdOsed by 
the regulations. Anyone dealing with a company, therefore, is fixed with 
notice of the powers of the company under its articles and of the modification 
in those powers created by any special resolution which has been imposed. 
If the directors of a company enter into a contract which is not binding \upon 
the company, the latter in law is not liable on the contract ; but in equity 
where by any wrongful or unauthorised act of an agent the money or property 
of a third person comes into the hands of the principal and is applied for 
his benefit, the principal is liable to restore the amount or value of such 
money or property”. “Persons contracting with a company and dealing in 
good faith may assume that the acts within the powers of the company have 
been properly and duly performed and arc not bound to enquire whether 
the acts of internal management arc regular””. A company is bound by the 
acts of persons who take upon themselves, with the knowledge of the directors, 
to act for the company, provided such persons act within the limits of their 
apparent authority ; strangers dealing bona fide with such persons have a 
right to assume that they have been duly appointed. When the power to 
appoint an agent for a given purpose exists, irregularity in its exercise is 
immaterial to a person dealing with the agent bona fide without notice of 
the irregularity in his appointment”. 

Wlien there are persons conducting the affairs of the company in a 
manner which appears to be perfectly consonant with the articles of the 
association, then those dealing with them externally arc not affected by any 

10 West London C, Bank v. Kitson, 13 QBD 360. 
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intgularity which may take place in the internal management of the com- 
pany. But diere are cases when persons are put upon inquiry as to the 
nature and extent of authority of an agent, e.g., cashiers of a company ought 
to inquire into the authority of a director when they find a sole directCNr 
endowing cheques of the company and putting the money in his own private 
account". "The general rule is that the master is answerable for every such 
wrong of his servant or agent as is committed in the course of his service””. 
Although the particular act which gives the cause of action may not be 
authorised, still if the act is done in the course of employment which is autho- 
rised, then the master is liable for the act of his servant®. A master is liable 
for his servant’s fraud perpetrated in the course of the master’s business, 
whether the fraud was for the master’s benefit or not, if it was committed by 
the servant in the course of his employment. There is no difference in the 
liability of a master for wrongs whether for fraud or any other wrong 
committed by a servant in the course of his employment, and it is a question 
of fact in each case whether it was committed in the course of the employ- 
ment. Where, therefore, the appellant company, general merchants, had 
expressly committed to servants of the respondent, a transport contractor, at 
his request, goods for carriage by road, and the servants stole the goods, and 
the evidence established that conversion took place in the course of their 
employment, the respondent was liable to the appellants for the value of the 
goods’. But the principal is not liable in an action of deceit for the un- 
authorised or fraudulent act of a servant or agent, e.g., a secretary of a com- 
pany, committed, not for the general or special benefit of the principal, but 
for the servant’s own private ends*. A company will be answerable for mis- 
representations made in a report of the directors sanctioned by a general 
meeting and the contract may be avoided by the person deceived*. A person 
induced to take shares by the false representations of the agent of a company 
is entitled to have the contract rescinded and to have a refund of the money 
paid to the company*, btit not if he has been induced to take shares by the 
fraudulent misrepresentation of the secretary of the company*. It is not 
incumbent on the holder of a document, e.g., a share or debenture, purporting 
to be issued by a company to inquire whether the persons pretending to sign 
as directors have been duly appointed*. 

18 Underwood Ld. v. Bank of Liverpool, (1924) 1 KB 775, 788 : (1924) All ER Rep 
230, citing Makony v. East Holyford Mining Co., LR 7 HL 869, 894 ; (187A-80) 
AU ER Rep 427. 

19 Barwick v. English Joint Stock Bank, LR 2 Ex 259 : (1861-73) All ER Rep 194,, 
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The rale that penKms dealing with a company are not aiieded iritli 
notice (rf irregularity in the internal management of the company proce^, 
on a presumption that certain acts have been regularly done, so if the 
drcmnstances are such diat the person claiming the benefit of the rule is 
really put on inquiry, then if there are circumstances which debar that perscm 
from relying on the prima facie presumption, it is clear that he cannot daim 
the benefit of the rule’. Directors of companies in issuing loans or deben- 
tures impliedly warrant their authority to do so, if such authority be lacking 
they are liable as . for a breach of warranty and to refund the amount 
borrowed’, but where there are debentures which might have been available 
fmr the purposes of the contract, the directors are not personally liable*. 
Where a contract is entered into by an agent or directors on behalf of a com- 
pany, without authority, it may be ratified by the company if it be intra vires 
the company’®, but not if it is ultra vires the company”. A forged document 
is a nullity and does not bind the company”. When directors are autho- 
rised to borrow, persons lending money have a right to infer that the direc- 
tois have duly complied with the conditions requisite for the puirose erf 
borrowing and therefore the loans are binding on the company”. Put no 
presumption can be made in favour of a lender when there is an Express 
prohibition to borrow and no claim can be maintained by the lender Against 
the company’*. It is the duty of the directors to observe that the limitations 
on their powers are not exceeded”. 

5. Reservation of authority of agent. — Secret limitation on the autho- 
rity of the agent does not bind the other contracting party unless brought 
to his notice’®. Where an agent is not authorised to receive payment for 
goods in other than crossed cheques, but this limitation is not known to a 
customer, and he bona fide pays in cash or its equivalent, the payment is 
valid”. An agent authorised to borrow money on the strength of securities 
entrasted to him by the principal with a limitation as to amount binds the 
principal for the larger amount that is borrowed. The lender is entitled 
to recover the whole sum advanced if he had no notice of the limitation on 
the agent’s authority”. The principal is liable to a bona fide holder for 
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vsdue wlu»« he signs a promiswry note in blank »kd the agimt autbcpsed 
to fill it in does so for an amount in excess of his authdiity^. But 4 is of 
the very essoice of the liability of a person signing a blank instrument that 
it idiould have been handed ovef to the agent for the purpose of being used 
as a n^tiable instrument. In the absence (rf a ddivery of notes to an agont 
with the intention that they shall be negotiated, or, at any rate, that the 
agent shall have power to negotiate them, the signa:- is not responsible even 
to a bona fide holder for value®*. It is well settled that if a man hands over 
the indicia of title to a third person for the purpose of enabling that persmt 
to raise money, either for his own benefit* or for the bendfit of the owner*, 
but with a limit on the amount, the lender being ignorant of the limit is 
entitled to charge for the whole amount advanced although it exceeds the 
limit*. Similarly, where a person has been held out to everybody as a partner 
and, though in reality an agent, has been allowed to act as a principal in 
carrying on a business, and invested with an apparent authority to enter 
into contracts incidental to it, his authority cannot be limited by a secret 
reservation*. 

6. Usage of business. — party employing an agent to contract for him 
is bound by the usage of the particular place or market®, provided the 
usage is reasonable and valid®. Thus, a principal by directing an s^ent to 
purchase shares necessarily gives authority to pay for them according to the 
rules of the Stock Exchange*, provided the custom is reasonable and legal*. 
A usage that the fees of the quantity surveyor are paid by the builder whose 
tender has been accepted by the building owner is valid though there is no 
privity of a contract between the surveyor and builder, but privity in law 
is established*. Extrinsic evidence of custom and usage, with reference to 
which the parties presumably contracted, is admissible to annex incidents 
to written contracts in matters with respect to which they are silent, c.g., in 
tlie case of an agreement for lease it is customary for the lessor’s solicitor to 
prepare the lease at the expense of the lessee’®. 

7. Authority of factor. — ^It is the duty of a factor whom goods are con- 
signed for sale to furnish an account of the sale, to pay over the proceeds 

and to deliver the goods unsold. An action does not lie against the factor 
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fw not accounting or not ddivering until demand has been madc;^. The 
extent of an agent’s authority as between himself and third parties is to be 
nteasured by the extant of his usual employment. A factor employed to sell 
may sell in his own name, and a purchaser may set off a debt due to him 
from the factor, unless he had notice that the factor is not the principal". 
Though a factor may have no express authority from the principal yet he can 
bind his principal by a warranty given by him if he has a semblance of 
authority". In the absence of any limitation on his authority made known 
to the party dealing with a factor, a factor has authority to sell goods entrus- 
ted to him in his own name'*. The mere relation of principal and factor 
confers ordinarily an authority to sell at such times and for such prices as 
the factor may, in the exercise of his direction, think best for his employer, 
but if he receives the goods subject to any special instructions, he is bound 
to obey them. The authority, whether general or special, is revocable". A 
factor has an authority to sell for money but not to barter". 

8. Authority of auctioneer. — ^An auctioneer is by virtue of his 
ment the agent of both the vendor and the purchaser to sign the ^ 
and binds them both by his signature". The mere fact of the employment 
of an agent, such as an auciionecr, docs not involve an obligation on tfie part 
of the principal to indemnify the agent against all claims arising t)ut of the 
conduct of the agent acting within the scope of the agency business. The prin- 
dpal is not liable for a representation made by him which is true but which 
results in damages to the agent'*. The principal may restrict the authority given 
to the auctioneer by fixing a reserve price. In such a case the auctioneer has 
no authority to accept a less price and make a binding contract of sale when 
the bidder is aware of the limitation on the auctioneer’s authority". An 
auctioneer has the implied authority of his principal to sell the latter’s goods 
without reserve. The apparent authority of the auctioneer cannot be repu- 
diated by the principal after a sale has been concluded upon the ground that 
limitations were placed on the authority of tlic auctioneer not known to the 
buyer*. The revocation t>f the authority of an auctioneer employed to sell 
property without reserve to the highest bidder is operative per se, so is 
bin^ng upon persons who have no notice of the withdrawal of authority*. 

9. Authority of broker.— The relation between the broker and the person 
for whom he acts is that of agent and principal. Unlikd the factor he is not 
entrusted with the custody and apparent ownership of the goods, but he is 

11 Tophttm v. Braddick, 1 Taunt 572. 
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13 ZXngte V. Hare, 7 CBNS 145, 159 ; 141 ER 770. 

14 Re Dixon, 4 Ch D 133 ; Banng v. Carrie. 2 B & Aid 137 ; (1814-23) All ER Rep 283. 

15 Smart v. Sandars. 3 CB 380 : (1843-60) All ER Rep 758. 

16 Guerreiro v. Refle, 3 B & Aid 616. See Bowstead, Art. 39. 

17 Cfmtey v. Maclow, (1929) 1 Ch 461. 

18 Hdlbronn v. International Horse Agency, (1903) 1 KB 270. 

19 Me. Manus v. Fortescue, (190^ 2 KB 1, 6 ; (1994-07) All ER Rep 707. 

,20 Rain^u) v. Howkim, (1904) 2 KB 322. 

' T Mmier v. Sack, 6 Itore 443, 449. 


lemploy- 
con tract 



s- 18$1 AmiioRinrir OF BROiOEaR 

si. vdtxt to effect business and is paid for bis services a comioabiidoii 

on tbc sales resulting from his efforts®. He is not considered to be undeir an 
cd)ligation to retain for his dient the specific shares which may be delivered 
to him under the contract made for his dient. He has, of course, to get inio 
his possession and retain an equivalent number of shares*. He does not 
undertake to procure the goods ordered of him absdlutely and at all events 
but only to use due and reasonable diligence to endeavour to do so*. The 
broker’s duty is to get the parties together and the contract completed. He 
need not look to the fulfilment of the terms of the contract®. The authority 
of a broker varies in different trades and different markets according to the 
usages prevailing therein. The usages must be lawful and reasonable*, and 
not the custom of a particular house’. A broker has no implied authority 
to cancel a contract made by him®. Brokers have authority to receive pay- 
ment on behalf of their principal (under a policy of insurance) but the 
payment is to be made in cash. Payment by a bill of exchange is npt pay- 
ment to the principal®. Under ihc usage in the Colombo market relating 
to rubber coupons the broker acts as the principal. He can recover damages 
from the buyer for breach of contract’®, A person who employs a broker 
must be supposed to give him authority to act as other brokers act. It does 
not matter whether or not he himself is actpiainted with the rules by which 
brokers are governed”. A custom of trade may control the mode of perfor- 
mance of a contract but cannot change it.s intrinsic character, therefore, a 
usage which converts a broker into a principal is unreasonable’*. An agenf, 
e.g., a broker, may make himself cither expurssly or by custom of trade liable 
personally on a conuact’*. A stock btoke; is not under an obligation to 
retain for his client the specific shares dcliveted to him under a contract made 
for his client’*. A broker can close a part of an account and carry over the 
remainder when his principal is in <lcfault. A broker acting in good faith 
without proper instructions woukl be entiiletl to do what would be reasonable 
in his own interest and in that of his principal’®. He has an insurable 
interest in goods held for sale when he is liable to the principal for loss of 
such goods’®. 

As pointed out by Kekewich j, in Chadhurn v. Moore^^, a house or estate 
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mfiat is in a pc»iti<m frcan a brokar at die stock, exchange owing to 

the peculiarities Ol the property with which he is to deal which does not pass 
by a short instrument as stocks and shares do but has to be nranderred tdtm 
mvestigatton of title as to which various special stipulaticms. which mi§^ 
be of partiodar ccmcem to the owner, may have to be inserted in a concluded 
cnntsract relating to such property. The parties, therefore, do not ordinarily 
contemplate that the agent should have the authority to complete the 
transaction in such cases. That is why it has been held, both in , England 
and here, that authority given to a broker to negotiate a srie and find a 
purchaser, without furnishing him with ail tlie terms, means “to find a man 
willing to become a purchaser and not to find him and make him a 
purchaser’'^^ 

10. Authority to sign. — ^An agent may sign the name of the principal 
only". Authority to sign a name may be delegated as it does not invjolve the 
exorcise of any discretion". The words ‘per pro’ are an express stktement, 
by the person using them, that he acts under a limited authority, and a person 
taking a bill so accepted takes it at his peril that the agent is acting^ within 
the scope of his authority*®. An authority to endorse bills of exchange, etc., 
was hdld to include, under the circumstances of the case, the authority to 
endorse by the hand of anotheri. “No doubt at common law, where a person 
authorises another to sign for him, the signature of the person so signing 
is the signature of the person authorising it ; nevertheless, there may be cases 
in vdiich a statute may require personal signature^. 

189. Agent’s authority in an emergency. — An agent, has 
authority, in an emergency, to do all such acts for the purpose 
of protecting his principal from loss as would be done by a 
person of ordinary prudence, in his own case, under similar 
circumstances. 


Illustrations 

(a) An agent for sale may have goods repaired if it be necessary. 

(b) A consigns provisions to B at Calcutta, with directioas to send them imme- 
diately to C at Cuttack. B may sell the provisions at Calcutta, if they will not bear 
the journey to Cuttack without spoiling. 


1. The section.— The section is intended to protect the agent, if to 
saf^uard his principal’s interest he does certain acts without instructions 
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fy<m the j^dpal*. The section forms an exceptioB to the genersd ztile 
governing the conduct of agents as laid down in S. 211 and confors on ^ 
agent undefined and exceptional powers for ui% in an emergency^ The 
section is to a certain extent contrdled in its operation by S. 214> A servfuat 
employed for a particular purpose can have no authority to delegate the 
peiformance of his duty to another person, unless there is a necessity for so 
doing. This doctrine of authority by reason of necessity is confined to oa- 
tain well-known exceptional cases, such as those of the master of a diip or the 
acceptor of a bill of exchange for the honour of the drawer. When the driver 
of an omnibus authorises another to drive it and there is an accident, the master 
is not liable for the negligent act of the second driver*. But it has unce 
been pointed out that an agency of necessity is not confined to shipmaster cases 
and to bills of exchange. An expanding society demands an expanding cmnmon 
law. Of course, the agency of necessity cannot arise if the agent can com- 
municate with his principal (sec S. 214). A seller of goods who cannot deliver 
the goods owing to war conditions can resell them purporting to act as the 
original purchaser’s agent of nc’cossity''. A pareni is an agent of necessity to 
arrange and prepare a marriage settlement of an infant cliild. The chil d 
need not be separately representt'd by an independent legal adviser*. A 
guard or superintendent of a railway station is not an agent of necessity 
authorised to employ a surgeon to attend passengers wounded by an accident, 
so the surgeon cannot recover his fees from the railway company’', but the 
general manager of the railway company is such an agent*. The manage: 
of a business has authority to conduct the business, but no authority, in cafe 
of necessity, to raise money for that purpose. .Such power exists however in 
the case of the master of a ship and it rests upon the peculiar character of his 
office* ; but in Dhanpat v. Allahabad Bank^', it has been held tha t an agent 
having authority to carry on a business has implied authority to bind Ms 
principal by raising a loan ; in particular, if any part of the money so obtained 
is applied in the business for the principal’s benefit, the principal is bound 
to the extent of the benefit received. Under Ss. 188 and 189 ^e managirig 
agent, although he has no general power to borrow money, has very extensive 
powers in an emergency, e.g., when machinery and stores ordered from abroad 
have arrived and have to be paid for, to do such acts as are necessary for 
the purpose of protecting his principal from loss and for carryii^g on the 
businm, he is authorised to obtain temporary accommodation from the banir 
for the purpose**. The section even authorises an agent to act contrary to 
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the j^rindpol’s instructions when a sudden (S^rgcncy aris^ and wh^ com- 
munication is in^pos^ble^. 

The authority of the master <rf a ship to sell the goods of the absent 
owher is derived from the necessity of the situation in which he is {daced ; 
cmisequently, to justify his thus dealing with the goods, he must cstaUish 
(i) a necessity for the sale ; and (ti) inability to communicate with the owner 
a!^ obtain his directions. Under these conditions and by force of them, the 
master ^omes the agent of the owner, not only with the power, but und^ 
the obligation (within certain limits) of acting for him ; but he is not, in 
any case, entitled to substitute his own for the will of the owner in the 
strong act of selling the goods where it is possible to communicate with the 
owner and ascertain his will. Such communication need only be made where 
an answer can be obtained^*. If the shipmaster has time to ascertain the 
owner’s will he is bound to communicate with him, and if he does not, the 
sale is wrongful”. A shipmaster may bind the owner for necessaijy repair 
done to the ship or supplies provided”. He may bind the owner by borrowing 
in case of necessity when it is impracticable to communicate with thepwner”. 
Under extreme necessity, c.g., when in consetpience of damage to a\ship it 
becomes impossible to prosecute the voyage, the master has authority \to sell 
her for the benefit of all parties interested”, l)ut not -where it is possible to 
communicate with the owner”. In case of sale of cargo the necessity for 
such action must be absolute”, but in case of goods supplied or sums borrowed 
the act must be reasonably necessary according to the ordinary course of 
prudent conduct**. 

Sub-Agents 

190. When agent cannot delegate.— An agent cannot law- 
fully employ another to perform acts which he has expressly or 
impliedly undertaken to perform personally, unless by the ordinary 
custom of trade a sub-agent may, or from the nature of the 
agency, a sub-agent must, be employed. 

Delegation of authority by agent — ^The rule laid down in this section has 
been thus stated. As a general rule the maxim delegatus non potest delegare 
applies 80 as to prevent an agent from establishing the relationship of principal 
and agent between his own principal and a third person : but this maxim 
when analysed merely imports that an agent cannot, without authority from 
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hjs prindpai, devolve upon anotlier an obligation to the pribdpal which he 
has himself undertaken to personally fulfil, and that, inasmuch as confideace 
in the particular person employed is at the root of the contract of agency, 
such authority cannot be implied as an ordinary inddent in the contract. 
But the exigendes of business do from time to time render necessary the 
carrying out of the instructions of a principal by a person other than the 
agent originally instructed for the purpose, where such is the case, the reason 
of the thing requires that the rule should be relaxed, so as on the one hand, 
to enable the agent to appoint what has been termed a “sub-agent” or “sub- 
stitute” and, on the other hand, to constitute, in the interests and for the 
piotection of the principal, a direct privity of contract between him and 
such prindpai. An authority to the effect referred to may and should be 
implied where, from the conduct of the party to the original contract of 
agency in accordance with usage of trade, or the nature of the particular 
business which is the subject of the agency, it may reasonably be presumed 
that tire parties to the contract of agency originally intended that such audiority 
should exist, or where, in the course of the employment unforeseen emer- 
gencies arise which impose upon the agent the necessity of’ employing a sub- 
stitute ; when such authority exists, and is duly exeitised, privity of contract 
arises between the principal and the substitute, and the latter becomes as 
responsible to the former for the due discharge of the duties which his employ- 
ment casts upon him as it he lias been appointed agent by the prind{«l 
himseir. 

An agent cannot, as a tule, delegate his authority. An auctioneer’s clerk 
has no authority to sign by tlie general customsl A broker is the agent of 
both -parties. He cannot, without the authority of his principal, delegate 
his authority*. Where the power of allotting shares is vested in the directors, 
they have no power to delegate this duty to others*. An agreement among 
several servants that the service performed by one of them should be treated 
as service performed by all is not binding on the master^ There is a usage 
in the trade for architects or builders to have their quantities made out by 
surveyors, architects’ employers arc liable to the surveyors for the quantities 
so made out®. An agency which requires the exercise of discretion cannot be 
delegated’*. Prima fade a person having a power of appointment is not 
entided to delegate the exercise of the power unless there is something to 
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}u8t^ tile ddegatibn*. It is open to a trustee or a sdbait to appoint a. suih 
agiimt, but such appointment must only be as a means of carrying out hi^ 
owji duties iiimstdf and not for the purpose of delegating those duties by 
means of such appointment*. 

191. **Sid^ageDt” defined. — A ^^sub-agent** is a person em- 
ployed by» and acting under the control of, the original agent 
in the business of the agency. 

192. Representation of principal by snlHigent properly aiqp<did- 

ed. — ^Where a sub-agent is properly appointed, the principal is, 
so far as regards third persons, represented by the sub-ageiit, 
and is bound by and responsible for his acts as if he were an 
a^nt originally appointed by the principal. | 

Agent’s responsibility for sub-agents.-~The agent is re^onsi- 
ble to the principal for the acts of the sub-agent : \ 

Sub-agent’s responsibility.— The sub-agent is responsible for 
his acts to the agent, but not to the principal, except in case of 
firaud or wilful wrong. 

The section. — ^There is a difference between the relations of the principal 
and the sub-agent inter he and as regards third persons. There is no privity 
between the principal and the sub-agent, the fonner, therefore, cannot sue 
the latter for the recovery of money. The sub-agent is accountable to the 
agend*. Where the defendant enters into a contract for work with a railway 
company and gives a sub-contract to the plaintiff, there is no privity of 
ocmtract between the plaintiff and the railway company entitling him to sue 
the company for accounts^'. The agent of an agent is not the agent of the 
original principal, so is neither the agent or trustee of a trustee tlie trustee 
of the original cestui que trust^. 

The authority to appoint sub agents to carry through a trasaction does 
not ipso facto indicate that thereby a privity of contract is established between 
the {ffincipals and sub-agents or that tlie agents arc discharged from their 
liability to the principals for the acts of their sub-agents. As a general rule 
there is no contract between the principals and sub-agents^*. A banian 

8 Perks v. Wood, 1934 Ch 112 : (1933) All ER Rep 663. 

9 Sri Gopal v. Sashi, 36 CWN 1108. 

10 New Zetdmd &c. Land Co. v. Waston, 7 QBD 374 ; Cochran v. /rtem, 2 M & S 301 ; 
Batmari v. Pramatha, (1937) 2 Cal 124; but see Mahinder v. Mohan. 1939 A 188. 

11 . Medumed v. Faztd, 130 IC 54 ; Schntaling v. Thomlinson, 6 Taunt, 147 ; (1814-23) 
m BR Rep 734. 

i2>' P 09 ason v. Wilsou, LR 2 Ch 77, le^d. to in Wilson v. Burg, 5 QBD 518, 526. 

11 ' HBsrtemtile Bank ▼. Chetunud, 126 1C 473 ; Prince v. <0rieMtal Corpn.t 3 AC 525 : 

AU ER R^ 69 rtiied on. 
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employed to sell goods consigned to his em^oyer and who accounts for the 
same to his emjdoyer”, a tasildar employed by a receiver to collect ^ents’^ 
a muccadmi appointed to sell the goods of his principal’*, a dubash employed 
by the managing agents" have all been treated as sub-agents under the section*. 

The agent may employ a sub-agent when the nature of the business is 
such as to require its execution by a sub-agent. The sub-agent in such a 
case may bring about a privily of ccmiraet between the agent’s principal and 
the other contracting party". Where an agent, on finding that he is not in a 
position to render the services lequired of him for his principal and with the 
knowledge of his principal employs a sub-agent who carries the transaction 
through, the sub-agent takes the position and obligation of an agent towards 
llie prindpaP. A sub-agent, dealing with an agent believing him to be the 
principal and not suspecting that he is in reality an agent, has a right to 
consider, to all intents and purposes, the agent as the principal, and can set 
off any claim he may have against ihe agent in an answer to a demand of 
the real principal’. Where a principal has incurred loss tlirough the fraudu- 
lent conduct of Ji sub-agent, his right ol lecourse to his own agent for recom- 
pense has been over and over again affinnedl It is not a sufficient answer 
for an agent when called upon to rendci accoutiis to say tltat his neglect was 
occasioned by the misconduct of his agent’. 

'I’he concluding clause of the section gives the agent's principal a right of 
action against the sub-agent only where in performing acts of the nature 
contemplated in the section the sub-agent has committed fraud or wilful 
wrong*. 

193. Agent’s responsibility for sab>agent appointed witbont 
authority. — Where an agent, without having authority to do so, 
has appointed a person to act as a sub-agent, the agent stands 
towards such person in the relation of a principal to an agent, and 
is responsible for his acts both to the principal and to third 
persons ; the principal is not represented by or responsible for 
the acts of the person so employed, nor is that person responsiUe 
to the principal. 

14 Peacock v. Baijmth, 18 lA 78. 

15 Purkhit V. Ananda, 12 OWN 1036. 

16 Nensukhdas v. Birdhichand, 19 Bom LR 948. 

17 S, I. Industrials Ltd. v. Mindi Rama, 27 MLJ 501. 

18 Mercantile Bank v. Chetumal, 126 IC 473. 

19 (p. & R. Railroad Co. v. painn, 12 Moo. PC 232. 

20 Powell V. Jones, (1905) 1 KB 11. 

1 Montagu v, Ponvood, (1893) 2 QB 350 i see Peacock v. Bmjnath, 18 lA 78. 

2 Stephens v. Badcock, 3 B & Ad. 354 : 110 ER 133 ; Ex p, James, 49 LT 530 j 

Ubyd yi. Grace, 1912 AC 716 ; (1911-13) All ER Rep 51 rtfd. to. 

3 l^drse v. Qteen, 1 J & W 135 : (1814-23) All ER Rep 405 ; Bower v, Peat, J QBD 

331. : (1874-80) All ER Rep 90S, 

4 v. Birdhkhmtd, 19 Bom LR 948 ; Banwari v, Prtmmtha, (1937)2 CH 124. 
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The stetiosi. — ^S. 192 states tiiat tlie imndpal is responsible for tbe 
of the sub-agent to third persons where the sub-agent is properly appointed 
Where, however, he is not so appointed, the agent, and not the prindp^, 
is responsible to third persons for the acts of the sub-agent. The agent is 
also responsible to the prindpal for the acts of the sub-agent. 

194. Relation between principal and person duly appointed by 
agent to act in business of agency. — Where an agent, holding an 
express or implied authority to name another person to act for 
the principal in the business of the agency, has named another 
person accordingly, such person is not a sub-agent, but an agent 
of the principal for such part of the business of the agency as is 
entrusted to him. 


Illustrations 

(o) A directs B, his solicitor, to sell his estate by auction, and to employ an 
auctioneer for the purpose. B names C, auctioneer, to conduct the sale. C is not 
a sub-agent, but is A’s agent for the conduct of thu sale. 

(fc) A authorizes B, a merchant in Calcutta, to recover the moneys due to A from 
C & Co., B instructs D, a solicitor, to take legal proceedings against C & Co. for the 
recovery of the money. D is not a sub-agent, but is solicitor for A. 


The section. — Ss. 194 and 195 are to be read together, and the authority 
to create a third person an agent oi the principal, referred to in the section, 
connotes that the agent has a cli!>crciion “in selecting such agent for his 
principal’’. These sections do not apply to cases where the agent has no 
power of selection and, if he undertakes the agency, is compelled to appoint 
a particular nominee of his principal as the agent of the principal for some 
part of the business of the agency. The lest to deienuine whether the person 
aj^inted by an agent is a substituted agent of the principal or the sub-agent 
of the agent is whether or not privity of contract between the principal and 
the person so appointed has been created®. S. 190 deals with the appointment 
of sub-agents, S. 194 with that of substituted agents. The legislature has 
not drawn any sharp distinction between the resultant legal relations called 
into being between a sub-agent and principal and the substituted agent 
and the principal. The whole distinction in our law appears to turn upon 
the original agent naming the person he appoints to represent the principal 
lor the whole or part of the business first entrustedT to him. The naming 
should be to the principal himself so as to bring about privity of contract 
betweox them. In the case of a sub-agent no such naming is required, so no 
such privity of contract is established in law*. 

$ Chowdhury & Bros, v. Girindra, 56 C 686 ; see Do Bussche v. Alt., 8 Ql D 286 : 

. a874-80> AH M Rep 1247, dted und«r S. 190. 
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Tlic appellant was a non-resident company and the respondent was a 
a<Hi-rcsident, residing at Namaul in what was the Indian Sute of Patiala. 
One Hapur firm was emjdoyed by the appellant for forward transactiem 
business of the respondent who had accepted the transactions entered into 
as also the amount of the profit accruing on those transactions and was only 
disputing the amount of income-tax deducted, retained and paid on those pro- 
fits. It was held that under the law the Hapur firm would be an agent of the 
respondent for that part of the business of the agency as was entrusted to it 
and “privity of contract arose between the principal and the substitute."’. 

A receiver appointed to carry on business has power to appoint other 
servants : but the moment he appoints them they become not his servants 
but the servants of his master. Such an agent, if he receives any money for 
his principal without any notice that the money has been wrongfully obtained 
and pays it over to his principal, is not personally liable for tlic money to 
the person who paid ii“. Where; mortgagees weie appointed by the mortgagor 
as his agents for realising rent, ric., with powii to appoint a substitute, the 
substitute appointed b) the mortgagees Wius the agent of tlio mortgagor*. 
Simply because a steward employs servants in the sejvice of his master he is 
not answerable for the damage done by llicin. The action must be brought 
against the hand that committed the injury or the owner for whom the act 
was done’*. In the cast; of a publit; officer appointing subordinates the latter 
arc the servants of the public”. When a f)ank t>n the instructions of a 
customer instructs one of its branch Iianks to cairy out the purpose of the 
agency, under the section, the branch bank becomes the agent of the customer 
who is entitled to deal with i(. Hut judges were divided in their opinion 
as to how far the provisions of the .section were qualified, and the legal obliga- 
tions of a bank reduced, by a banking practice under which a branch bank 
does not recognise or carry out the instructions given by a client of another 
branch’®. Where a cheque is drawn by ^ on X bank in favour of B, who 
liaving account with Y bank hands over the cheque to Y bank, and Y bank sends 
the cheque to X bank for collection. X bank becomes a substitute agent and 
not sub-agent of B. Y bank would not be liable for the amount of the cheque 
if payment is not received by Y bank from X bank”. 

195. Agent’s duty in naming such person.— In selecting such 
agent for his principal, an agent is bound to exercise the same 
amount of discretion as a man of ordinary prudence would 
exercise in his own case ; and if he does this he is not responwble 
to the principal for the acts or negligence of the agent so selected. 

7 Aggarwal Chamber of Commerce Ltd. v. Ganpairai, AIR 1958 SC 269, 270, 

8 Owen & Co. v. Cronk, (1895) 1 QB 265, 272 : 64 LIQB 288. 

9 Raja Janki v. Asad, 14 Pat 560. 

10 Stone V. Cartwright, 6 TR 411. 

11 Mersey Docks Trustees v. Gibbs, LR 52 1 HL 93 : (1861-73) All ER Rep 397. 

12 /«' farsHad v. Chartered Bank, 102 IC 788. The practice was recognised in Ctow 

Co. V. Dresdner Bank, (1915) 2 KB 576 : (1914-15) AH ER Rep 617. 

13 Bunfab Natiomd Bank v. Firm Ishwarbhai, AIR 1971 Bom 348, 353. 
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(a) A instructs B, a mercbant, to buy a ship for him, B employs a ship surveyor, of 
good reputation to choose a ship for A. The surveyor makes the choice negligent 
and the ship turns out to be unseaworthy and is lost. B is not, but the surveyor is, 
responsible to A. 

(fe) A consigns goods to B, a merchant, for sale. B, in due course, employs an 
auctioneer in good credit to sell the goods of A, and allows t^ auctionmr to 
receive the proceeds of the sale. The auctioneer afterwards becomes insolvent without 
having accounted for the proceeds. B is not responsible to A for the proceeds. 

Ratification 

196. Right of person as to acts done for him without his 
aathority. Effect of ratification. — Where acts are done by one 
person on behalf of another, but without his knowledge or autho- 
rity, he may elect to ratify or to disown such acts. If he! ratifies 
them, the same effects will follow as if they had been performed 
by his authority. \ 

1. Ratification. — Ratification, in the proper sense of the term, ^ used 
with reference to the law of agency, is applicable only to acts done on behalf 
of the ratifier^®*. It is used to express the conduct of a principal, who endorses 
the action of his agent, which at first took place without the principal’s 
authority**, but not against his express authority'^ A principal may ratify a 
contract made by his agents without his auiliority'”. “That an act done for 
another, by a person, not assuming to act for himself, but for such other 
parson, though without any previous authority whatever, becomes the act of 
the principal, if subsequently ratified by him, is the known and well-established 
rule of law. In that case the principal is bound by the act, whether it be for 
his detriment or his advantage, and whether it be founded on a tort or a 
contract, to the same extent as by, and with all the consequences which 
follow from, the same act done by his previous authority’’*^ Ratification in 
law is equivalent to previous authority**. It follows that the act of the person 
purporting to act as an agent is voidable. If the act is not ratified, it will 
become void ; if it is ratified, it will be validated'*. Where a time limit is 
prescribed for the exercise of an option, not only must the option be exercised 
but the ratification should be made, where tlic option has been exercised 
without authority, within the prescribed time, for time is of the essence of 
the contract in such a case*®. The first essential to the doctrine of ratification 
is that the agent shall not be acting for himself but shall be acting to bind 

iJa Bhagwat v. Debi, 35 lA 48, 58. 

M JmH V. Dhokar, 156 IC 200. 

15 Madttra Municipality v. Naidu, 1939 M 957. 
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17 Wilson V. Tummtm, 6 M & C 236, 242; /« Narain v. Bechoo, 176 IC 369. 

Is Bhaaani v, (jkrrdhan, 1943 PC 66. 

19 JeA Umairt y. Bochdo,, 1938 A 369. 

20 Mains V. D»0 (189tQ 2 Qi 348 ; madwa Muhici^iiy v. 1939 M 957. 
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a aaawil {arindpal. When an agjmt apfMropriates the principal’s mcney to 
pay oS the dri>t due to a bank, the principal can sue either or both the agent 
and the bank\ 

2. On behalf of another.>~No ratification is possible where the i^ent 
does not purport to act, without authority, on behalf of his principal. Thus, 
the purchase by an agent in an exeration sale of property on his behalf, not 
pntfessing to act on behalf of any principal, cannot be ratified under this 
section nor can advantage be taken of S. 216\ A ratification of the 
unauthorised contract of^ an agent can only be effectual when the contract 
has been made by the agent avowedly for, or on account of, the principal, 
and not when it has been made on account of the agent himselff. As a 
general rule, only persons who are parties to a contract, acting either by 
themselves or by an authorised agent, can sue or be sued on the contract. 
An exception, however, results from the doctrine of ratification. By a whole- 
some and convenient fiction, a person ratifying the act of another, who, with- 
out authority, has made a contract openly and avowedly on his behalf, is 
deemed to be, though in fact he is not, a parly to the contract. But a 
contract made by a person avowedly for himself as principal, and without 
any authority to act for another, cannot be ratified so as to enable him to 
sue or be sued on the contract*. An underwriter however may effect an 
insurance, on the chance of its being adopted, for the benefit of all those 
owners to whom it might appertain, for those who might subsequently adopt 
it, though not communicated with at the time of insurance*. But if a person, 
claiming the benefit of a policy of assurance, be such as those who effected 
the policy had not in contemplation, his claim cannot be allowed®. The 
heir of a deceased person, on being ascertained, may ratify the act of an agent 
in realising rents from premises held by the deceased’. A principal can 
validly ratify a contract made in his name, though without his authority 
and though the agent had the fraudulent intention of dealing with the subject 
matter of the contract on his own account and for his own benefit*. Where 
a stranger makes a payment in the name and on behalf of another without 
authority it is competent for the debtor to ratify the payment ; but if the 
person had not the debtor’s authority to pay, it is competent for the creditor 
and the person paying to rescind the transaction at any time before the debtor 
has affirm fd the payment, and repay the money, thereupon the debtor is 
again responsible*. Payment by a person on behadf of a debtor, if ratified by 
the debtor, will operate as payment by the debtor himselP®. Under sections 


1 Imperial Bank v. Begley, 1936 PC 193. 

2 Raghavachari v. Pakkiri, 30 ML) 497 : Kandasami v. Somaskanta, 20 MLJ 371, 
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9 Walter V. James. Ul 6 Ex 124. 

10 Beltsim V. Bmh, 22 LfCP 24, 28 : 138 ER 444. 
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196 to 200 it i$ open to a decre6h<dder to ratify the act of aa onauthodscxl 
£^;ent who had purported to act on the decrccholder's behalf in assigning 
the decree”. 

3. Without knowledge and authority. — An act done by an agent, though 
in excess of his authority, may be ratified by his principal”, but no general 
power cah be conferred on an agent to aci in excess of his authority”. It 
is well known that where A doi s an act as agent for B without any communica- 
tion with C, C cannot, by afterwards adopting that act, make A his agent, 
and thereby incur any liability or take any benefit .under that act of A^*. 

4. Effect of ratification. — subsequent ratification is tantamount to a 

prior conunand of an act done in tin; name of the party who ratifies. There- 
fore, where the holder of a bill of exchange, without the knowledge or 
authority of the plaintiff, endorses and delivers it to an attorney for the 
plaintiff, in order that an action may be brought upon it in his n^e, and 

the plaintiff after action brought ratifies the act, the subsequent raiification 

is equivalent to a prior authority, so the plaintiff has a valid title to\ sue on 

the bill”. Where woik is done on the ciedit of the estate of a deceased 

person by the order of one wJio afterwaids obtains administration and'ptifics 
the contract the estate is bound”. A print ipal is responsible for the wrbngful 
act of his agent committed under prior authority given by the principal or 
done without authoriiy bui subsequently ratified by the principal. Receipt 
of money is proof of such raiifitation'". It has even been held that no 
revocation of an offer is possible after it has been accepted by an agent but 
before ratification by the princip.il. for the ratification, when made, relates 
back to the date of acceptance by the agent”, 

5. What acts cannot be ratified. — A ratification is in law treated as 
equivalent to a previous authority. It follows that, as a general rule, a person 
or body of persons, not competent to authorise an act, cannot give it validity 
by ratifying it”. Opinion seems to be divided as to whether a dotaiment 
containing a forged signature cannot be adopted or ratified for use for civil 
purposes®”. An act which is ultra aires a company is null and! void and cannot 
be ratified^ In Savey v. A'ing®. it was held that there could be no ratification 
of an invalid transaction, wdien the person performing the supposed act of 
ratification has been kept by the conduct of the party in whose favour it 

11 Bhaoani v. Gordhan, 70 lA 50. 

12 Secretary of State v. Kamachee, 7 MIA 476. 
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was made unaware of the invalidity of the first transaction and has not, at 
the time of the supposed ratification, the means of forming an independent 
judgment. A minor cannot ratify a mortgage of his immovable jMroperty 
made by his guardians without the sanction of the court, as such a mortg:^ 
is void ab initio’'. The general rule is that although a voidable act may 
be ratified, it is otherwise when the act is originally and at its inception void*. 
So also the ratification of the act of an agent by the principal made after 
the expiry of the period of limitation is of no effect*. 

Ratification can only be by a person ascertained at the time of the act 
done by a person in existence either actually or in contemplation of law*. 
A contract entered into on behalf of a company before it is incorporated is 
not binding on the company ; and after it comes into existence, the company 
cannot ratify the contract entered into before its incorporation. It can, of 
course, then enter into a new contract upon the same terms’. A promoter 
cannot recover the stamp duty or registration fees paid by him from the 
company on its incorporation*. A subscriber to a memorandum cannot have 
rescission on the ground that he was induced to become a subscriber by the 
misrepresentations of an agent of a company, because a company is not liable 
for the acts of its agents done before its incorporation*. Ratification in 
advance seems to contradict tlic essential attributes of ratification. It may 
only amount to a promise to adopt acts done within the ostensible authority’*. 

6. Public agents. — ^The acts of a Government officer bind the government 
only when he is acting in the discharge of a certain duty within the limits 
of his authority, or if he exceeds that authority, when tlie Government, in 
fact, or in law, directly or by implication, ratifies the excess”. Tire doctrine 
of ratification does not probably apply to a contract signed by a collector 
where the collector has no authority to enter into tJie contract’*. As to the 
ratification of an act of a public agent by a Government order, see RajagopaU 
acharyulu v. Secretary of Slale’\ The official receiver cannot sell property 
in the absence of on order by ihc court. A subsetjuent ratification of the 
act by the court will pass a good title to the vendee”. 

197. Ratification may be express or implied.— Ratification 

may be express or may be implied in the conduct of the 

person on whose behalf the acts are done. 

3 Mauji Ram v. Tara Singh, 3 A 852. 

4 Brook V. Hook, LR 6 Ex. 89 ; Shyam v. Rameshwar, 1942 P 213. 
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7 Re NorthuberJand Avenue Hotel Co... 33 Ch D 16. 

8 Clinton's Claim. (1908) 2 Ch 515 ; Scott v. Ebury, LR 2 CP 255, 267. 

9 Re Metal Constituents Ld., (1902) 1 Ch 707. 

10 Midland Bank v. Reckitt, 1933 AC 1 : (1932) All ER Rep 90. 
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Hhittrations 

(«) A, without authoiity, buy® goods ter B. Afterwards B sells them to C ou 
bis own account ; B*s conduct imidies a ratification of the purchase made for Mm 
by A. 

(b) A, without B’s authority, lends B’s money to C. Afterwards B accepts 
interests on the money from C. B’s conduct implies a ratification of the loan. 

The section. — Ratification may be express or may be effected impliedly 
by conduct”. The illustrations to the section show that in the absence of 
other evidence to explain the conduct of the principal, the circumstances 
mentioned in the illustrations will be treated as implying ratification”. An 
express ratification within the meaning of S. 197 cannot become comjdete 
until it is communicated to the other parly. 7’ill then it is liable to revoca- 
tion. A mere mental ratification of an agent's unauthorised acts by a principal 
is not enough to bind the principal. Ratification by a long course of jconduct 
is not less effective than ratification by a formal declaration”. If A voluntarily 
pays B's debt, B is under no obligation to pay A. There must be a previous 
request, express or implied, to raise such an obligation. A man can ratify 
that which purports to be done for him, but he cannot ratify a thing‘s which 
purports to be done for somebody else. Ratifu:ation only takes effect in law 
from its being equivalent to a previous authority, and a previous authority 
is an incident which only arises in the relation of principal and agent”. A 
reference to arbitration by an agent, without authority, is binding on the 
principal if he stands by and acquiesces in the proceeding. The principal 
is deemed tacitly to ratify the action of the agent”. By acquiescence or by 
not disavowing within a reasonable time, a principal may become bound 
by a contract of the agent done ostensibly in the exercise of his authority 
but in reality in excess of it*. A principal is responsilde for the wrongful 
act of his agent committed under a prior authority given by the principal 
or done without authority but subsequently ratified by the principal. Receipt 
<rf money is proof of such ratification’. The acts relied upon as proving 
ratification must be clearly inconsistent with a tlenial of liability®. 

198. Knowledge requisite for valid ratification.— No valid 
ratification can be made by a person whose knowledge of the 
case is materially defective. 

15 BhaverU v. Gordhan, 207 IC 131. 
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Tlui sectl«B<-*-It is difficult to say wliere acquiescence becomes 
‘'Aoqiiie«:m3e and ratifiqitiiini must be founded on a full knowledge Of Ibe 
la^ and futtber it must be in relation to a transaction whidi may be yaUd 
in itself and not illegal, and to which effect may be given as against the pmty 
by his acquiescence and adoption of the transaction”*. There can be no 
ratification Of an act unless it is communicated to the other side, or subsequmt 
actions show an approbation of the contract*. Because effective ratification 
involves knowledge of all the material facts on the part of him who ratifies*. 
Tliere can therefore be no ratification of an illegal act without knowledge 
of the illegality*. Ratification implies an intention to ratify on the part <rf 
the principal, and any act of his can be relied on as amounting to ratification 
only if done after he had full knowledge of the material facts of the tran- 
sactions ratified. Trying to minimise the loss by dealing with the subject 
matter (ff a contract after express repudiation of the contract is not a ratification 
of the contract because the intention to ratify is absent. Of course, after 
repudiation there may be ratification by conduct, but clear evidence is necessary 
to show that the principal has gone back on his original intention’. 

"To constitute a binding adoption of acts a priori unauthorised these 
conditions must exist ; (t) the acts must have been done for and in the name 
of the supposed principal ; and (tt) there must be full knowledge of What 
those acts were, or such an unqualified adoption that the inference may 
properly be drawn that the principal intended to take upon himself the 
responsibility for such acts, whatever they were.” “Where the suppose 
ratification relates to acts as to which there is no pretence of any a priori 

authority where it is not a question merely of excess of authority, 

full knowledge of the facts and unequivocal adoption after such knowledge 
must be proved, or, in the alternative, the circumstances of the alleged 
ratification must be such as to warrant the clear inference that the principal 
was adopting the supposed agent’s acts, whatever they were or however culp- 
able they were.” Where a principal was informed of the unauthorised use 
of his name by the agent which be ratified, but the agent by fraud and forgery 
obtained money by using the principal’s name, the principal’s ratificatiem 
in the absence of knowledge of details was not enough to fix him with 
liability for the fraudulent acts of his agent*. In order to establish a case 
ot ratification it is essential that the party ratifying should be conscious that 
an act beyond the authority of the agent had been done, and after notke 
of that fact the principal consciously by an overt act agreed to be bound by 
it or by acquiescence in the situation arising thereafter allowed the budutnss 
to continue. In either case, it appears that consciousness of the act done 

3 La Betupte v. La Banque, 13 AC 111, 118. 

4 Ganpm v. Iskioar, 1938 N 482. 

5 Sadaiheo v. Skanhar, 175 IC 494. 

« Prm&a V. Bank, 1939 L 1 PC. 

7 Kadimsaa v, Ratlaamthatt. 102 IC 561; Ramanathan v. Bank of Bengal, 2i lC 5H. 

S V. (1897) 1 Ch 213, 246-7 ; Surendra v. Ked<^, 63 Ctj 95>6 j 

■ V. Bominion, 0. <?. C» 1930 AC 659. 
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by the without authority must be proved smd, secondiy* it shoi^^i he 
proved that, alter notice of such unauthorised act, the principal adopted 
,lhe transaction*. Ratification (or acquiescence) without knowledge of a man's 
r4dtt8 amounts to nothing. Acquiescence which will deprive a man his 
legal rights must amount to fraud. A man is not to be deprived oi his legal 
rij^ts unless he has acted in such a way as to make it fraudulent for him to 
set up those rights". 


199. Effect of ratifying onantiiorized act forming part of a 
transaction. — person ratifying any unauthorized act done on 
his behalf ratifies the whole of the transaction of which such act 
formed a part. 

The section. — ^The acts of an agent cannot be affirmed in part and avoided 
to the rest. Where the act of a person has once been affirmetj and he 
has been treated as an agent, he cannot afterwards be treated as a wrdpgdoer“. 
“Where a contract has been entered into by one man as agent for another, 
the person on whose behalf it has been made cannot take the benept of it 
without bearing its burthens. The contract must be performed >, in its 
integrity”". “The principal cannot, on his own authority, ratify a transaction 
in part and repudiate it as to the rest, hence the general rule is deduced 
that where a ratification is established as to a part, it operates as a confirmation 
of the whole of that particular transaction of the agent”". 


200. Ratification of unauthorized act cannot injure third 
pevson. — An act done by one person on behalf of another, with- 
out such other person’s authority, which, if done with authority, 
would have the effect of subjecting a third person to damages, or 
of terminating any right or interest of a third person, cannot, 
by ratification, be made to have such effect. 


Illustrations 

(a) A, not being authorized thereto by B, demands on behalf of B the delivery 
of a chutel, the property of B, from C. who isi in possession of it. This demand cannot 
be ratified by B, so as to make C liable for damages for his refusal to deliver. 

(b) A holds a lease from B, terminable on three months’ 'notice. C, an unautho' 
rixed person, gives notice of termination to A. The notice cannot be ratifed by B so 
as to be binding on A. 


9 Bntt V. Sassoon, 60 A 326 

refd. to ; Chetti v. Offlcial Assignee, 1937 ALJ 1381 PC, 

10 Hope Mills v. Rectdpmonep, 10 IC 748, 766; mirnott v. Barber, 15 Ch I> 96, 103 

11 Hmoer V. Sparrow, 7 B & C 310 ; (1824-34) AU ER Rep 525 ; Keap v. Bemmik, 
1 CPD 745. 

li ftistow V. Whttmore, 9 HEC 39J, 404. 

ly, on $ 25(^ pitod in Caitnir^* 19 CWN 56. 
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V . a*cl3«^ section £(xnmi]ates an exoei^on to tihe general rde 
set oat in S. 196, namdy, “that subsequent judficatiem is equivalent to |Hior 
authority.” Ratification does not rdate bad; to the date of acceptance when 
the interests of third parties intervening are concerned". Ratificatitm a 
contract of fire insurance is not possible after loss and with knowledge of 
the loss. A rule which pemits a principal to ratify an insurance even after 
the loss is an anomalous rule whi<h it is not desirable to extend". 

The section lays down the rule that where before ratification the right 
di a third person has accrued and has become complete, in such a case the 
principal cannot ratify the unauthorised act of the agent to the prejudice 
of the third person. The case is different where the question is between 
the sdf-constituted agent and the ratifying principal and no question of 
jus tertii intervenes". Under this section a principal cannot ratify an act 
to the prejudice of a third person. If an agent acts without authority and 
thereby prejudices the rightai of third persons, the ratificaticm by the principal 
would not validate the act. But where the principal’s property is alienated 
and the only person that could be prejudiced is the principal himself, S. 200 
does not stand in the way of such an act being ratified by the principal^^ 

Illustration (6) to S. 200 embodies the principle that rights of property 
cannot be changed retrospectively by ratification of an act inoperative at the 
time, or, as has sometimes been said, to make an act rightful which otherwise 
would be wrongful it must be at a time when the principal could still have 
lawfully done it himself". It is incontestable that if a notice to quit is given 
by an unauthorised person a subsequent ratification will not make it effectual, 
since the notice must be one which is in fact binding on the principal when 
it is served". A ratification after breach cannot enable the principal to sue 
for a breach that has taken place before the ratification®. I'he grant of a 
tnelcharth in property previously mortgaged may be ratified*. 

Revocation of Authority 

201. Terminatioii of agency.—An agency is terminated by 
the principal revoking his authority ; or by the agent renounc- 
ing the business of the agency ; or by the business of the agency 
being completed ; or by either the principal or agent dying or 
becoming of unsound mind ; or by the principal being adjudicated 
an insolvent under the provisions of any Act for the time being 
in force for the relief of insolvent debtors. 

14 Pord V. Neioth, (1901) 1 KB 683 ; C & S 492. 

15 Orov^ V. Mathews, (1910) 2 KB 401. 

16 Lyed v. Kennedy, 14 AC 437, 462. 

17 Garapati y, Bamm, 85l IC 439. 

18 Doe V. W«dtei% 10 B S C 626 ; (1824-34) AU ER Rep 428. 

19 Cassim^ v. Busuf, 23 CLJ 453, 461, 462. 

20 JQ.^teni^tu^er, Mayor of v. Hsadwicfi, LR 9 Ex 13, 22. 

I Kosmot V, Satdcaia, 73 1C 37«. 
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L Hie ^tiana,->The section deals with tiie various mo^ d determming 
rile authority d an agent The section is qualified by Ss. 2(^ to 210- There 
is a d^eienoe between the revocnrion ot authority by death and that by the 
act d the party himsdf who gave it As regards revocation by tiie paaty 
hlmsdfi the reasonable expenses incurred by reason d the contract mij^t be 
recovered by hian ; but this would not be the case where the revocatoin was 
by death’. A power d attorney executed by a certificated guardian d a 
noanor can only terminate under this section’. As to when the termination 
of the agent’s authority takes effect, see S. 208. 

2. Completion of the business of the agency. — ^An agency, unless it is 
for a fixed term, obviously ctmtinues and may be terminated at the pleasure 
d the principal. By its very nature it is personal, neither transferable nor 
assighable, and depends entirely on the agreement made with the principal*. 
When a principal befinre leaving India executed a power of attorney authoris- 
ing the agent to act in his absence, subsequently the principal came to India 
and again left without executing a new power, the agent had po\^er to act 
for tibie principal'. It has been stated that the business of agenciy is not 
terminated on the sale d goods and the receipt of the money by the agent, 
‘'inannuch as there is a subsequent obligation to account for the sumii and to 
pay them” to the principal under S. 218'. But this view has not been adopted 
by the Madras High Court which has held “that the agency is determined 
when the agent ceases to represent the principal, though his liability in 
respect of acts done by him as agent may continue”'. Where the agency is 
one of sale only, e.g., in the case of an auctioneer, the moment after the sale 
the agent is no longer the agent of the principal and he has no authority to 
deal with the terms upon which the title is to be made out*. Where one 
bank despatches money according to the directions of another bank, the 
agency is ipso facto terminated as soon as the drafts in accordance with the 
instructions arc despatched*. Agency, in the absence of evidence to the 
contrary, terminates with the last transaction of the business of the agency^'. 
The question when an agency terminates is a question of fact in each case. 
Tlie f^t that certain items of credit were handed over at the place of business 
in a fooreign country to the successor does not necessarily put an end to the 
agaicy of the predecessor^. 

2 Campanari v. Woodbum. 24 LJCP 13 : 15 CB 400 : 3 WR 59. 

3 Madho V. Kanhaiya, 1946 A 1. 

4 P»vm V. Govind, 1943 S 197. 

5 Bzekiel v. Carevs, 1938 C 423. 

6 Babu Ram v. Ram Dayal, 12 A 541, 545, fold in Fink v. Buldeo, 26 C 715, 724. 

7 Venkatachalam v. Narayanan, 39 M 376, 379, case under limltatian Act ; Kuppa- 
samy v. Veerappa, 37 IC 875 ; Soma v. Nachtd, 1935 M 707. 

8 V. Seton, 7 Ves. 265, 276 : (1775-1802) AH ER 163. 

9 AUtwiee Ssnfc v. Amritsar Bank, 31 IC 215. 

11^ Rstehiram v,. Charon, 110 K! 575 ; Ram v, Tatpa, 19 IC 549, see to tennination 
of Of a lambardar. 

51 MtJ 687. ' . 
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x' oi pi^DHsipal or afent—It is not an inflexible nde of lair thfd 

wii^ever two principals appoint an agent to talio charge of some matter In 
whi^ they are jpin^y interested, the death one of them the 

antbority of the agent, not merely as regards tho deceased, but ^dso as regaids 
l^e surviving principal. The court in each case has to determine the mite 
intention of the parties to the contract from the tonns thereof and from the 
swrounding circumstances'^ But the view that where the agency is created 
by more than one principal, the death of one or some of them terminates 
die agency has been favoured in a case decided by the Madras High Court**. 
An agent may be so constituted that his authority will terminate on the 
death of one of the partners of the principal firm'*. 

A contract of agency is determined by the death of the principal or 
agent. A master therefore cannot sue a person who kijls his servant thou^ 
the master loses the servant’s services'*. The retainer of a solicitor ceases on 
the dibit’s death even though the solicitor has received no notice of suds 
death, items of cost in a pending suit after that event will be disallowed**. 
Where a document was presented for registration by an agent acting under 
a power of attorney on behalf of a principal, who happened to be dead at 
the time, the Registrar being aware of the principal’s death accepted and 
registered the document, the registration was invalid”. A married woman 
who had full authority to contract is not liable for goods supplied to her after 
her husband's death abroad and before communication of the news to her**. 
An ordinary contract of employment, c.g., to sell a picture for a commission, 
is revoked by the death of the employer. The administrator is not liable 
unless there is a confirmation of the sale by him after the death of the 
intestate'*. Where an agent sells certain goods, but is not aware that his 
principal was dead at the time, subsequently the administrator sues for the 
price of the goods, the grant of administration relates back to the time of the 
testator’s death, so the administrator is entitled to sue. It is no objecrioii 
that tire administrator, at the time of the contract, was unknown. Subsequent 
ratification is equivalent to prior command**. The relation back of letters 
of administration exists only for the benefit of the estate, and enables the 
administrator to recover against those who interfere with the estate and so 
prevent it from being despoiled'. Where on the death of the principal the 
agent continues to render service to the legal representatives, a new agency 


12 Re Sital Prosod, 21 CWN 620, 627, Budh Singh v. Dinendra, 11 CLR 322 refdL to j 
NLanindra v. Hart, 1936 C 650. 

13 Venkanna v. Atchuta, (1938) 1 MLJ 610. 

14 Pariente v. Lubbock, 8 DGMi & G 5. 

15 Osborn V. GiUett LR 8 Ex 88 : (1861-73) All ER Rep 923. 

16 Pbol V. Pool, 58 LIP 67 ; Dhanraigirfi v. Payne A Co., 58 B 1. 

17 tduft^bun-Nissa v. Abdur Rahim 23, A 233 ; Blades v. Free, 9 B A C 167 refd to ; 
see S. 208 a. 2. 

18 Stnout V, llbrey, 12 LI Ex 357. 

19 Cemptmeri V. Wewwfibam, 24 LICP 13, 

20 y. 13 L| ^ 

I V. 22 XT' Ex 152.^ 
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lii abated between ilie agent and the li^gal trepies^ the dace oE the 

deadi the forttunr principal*. Where there are two j<^t agenri and hhe 
oE th<^ di^ upon his death, the contract dt agency terminates in so Ear as 
he is concerned but not as regards the surviving agent. S. 201 contrtds $. 4!?. 
Where the karta of a joint family appoints an agent, the agency does not 
tmndnate with the death the karta, he continues to be the agent of the 
joint family till he is dismissed*. 

If on the outbreak of war the principal is declared an enemy alien, the 
agency is terminated. The agent may purchase the stock of the prindpal 
from the custodian. If he makes any profit by reselling the stock 1^ is not 
liable, in the absence of any fiduciary duty, to account for the profit made 
by him to his former principal*. 

4. Agency for a fixed term. — It is an elementary principle t|iat where 
an agent has been appointed for a fixed term, the expiration of the term puts 
an end to the agency, whether the purpose of the agency has been accom- 
plished or not ; consequently, whcie an agency for sale has expired Iw express 
limitation, a subsequent execution tfiereof is invalid, unless tJie term has 
been extended®. A general authority to a broker to sell may expire on\a parti- 
cular day according to the usage of trade, so that a contract for sale after 
that date is not binding on the principaF. A salary chit containing the term, 
"I shall carry on the business for 3 years as per your letter,” means that the 
agency shall last for 3 years certain. It docs not mean that after the expiry 
of 3 years there is a fresh agency but only that the same agency continues". 

5. Bankruptcy. — ^The bankruptcy of the principal operates as revocation 
of the authority of the agent, except as to transactions, according to English 
law, which took place without notice of such bankruptcy®. Goods of the 
principal in the possession of the agent, in specie, arc recoverable by the 
prindpal on insolvency of the agent*®, 

202. Terminatioii of agency, where agent has an interest in 
stdbject-matta*. — Where the agent has himself an interest in the 
property which forms the subject-matter of the agency, the agency 
cannot, in the absence of an express contract, be terminated to 
the prejudice of such interest. 

2 Mr V. ladab, 40 CWN 245. 

3 Bhagirath v. Prvm Chand. 17 CL] 201 : Agarwal v. Kasam, 1937 N 314! 

4 Shankar v. Toshan, 32 ALJ 45. 

5 Nordisk Insulin laboratorium v. Gorgate Products Ltd., (1953) 2 WLR 879 CA 
(1953) 1 AU ER 986. 

0 '■■Leiita v. Dadabhai, 25 CL] 193, 202. 

7 Didkinspn v. IMuiaU, 4 Cai^. 279. 

^',-,8 "Bainani^ian v. Kasi, 31 ML] ,085.. 

i Sndu^l, IM. 7 <a» 534, 548; Markwick v. HmUoBham, 15 Ot O 339. 

10 Jtf Anstk, 10 dh D 504. 
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lUustnaions 

(a) A gives authority to B to sell A’s land, and to pay himself out of the 
proceeds, the debts due to him from A. A cannot revoke this authority, nor aim ht 
be terminated hy his insanity or death. 

{ft} A consigns 1,000 bales of cotton to B, who has made advances to him on 
such cotton, and desires B to sell the cotton, and to repay himself out of tiie price 
the amount of his own advances. A cannot revoke this authority, nor is it terminated 
by Us insanity or death. 

The section. — ^This section, in laying down the first exception to the 
general rule set out in S. 201, states that the authority of the agent cannot 
be terminated, in the absence of express contract, where the authority is 
coupled with interest in the subject matter of the agency. The sectitm does 
not state when an agent can be said to have such interest. The combined 
effect of Ss. 201, 202 and 203 is that the principal has power to revoke unless 
the agent has an interest in the subject matter of the agency, or unless the 
agent has exercised his authority so as to bind his principal. The interest 
which an agent has in effecting a sale and in the prospect of remuneration 
to arise therefrom is not such an interest as would prevent the termination 
of the agency. Nov does S. 203 preclude the revocation of the authority, ior 
at no time was the authority so exercist;d as to bind the principal, no con- 
tractual relation with any third party was at any time created before the 
revocation of authority''. The section does not make any departure frean 
the English law on the subject'*. Under the section an agent for the collectitm 
of rents'*, or for the sale ol goods'*, cannot bo regarded as having an interest 
in the property merely because he is authorised to take his salary out of the 
rent or the sale proceeds of the goods. The fact that the person to whom a 
power of attorney for managing a temple is given is a member of the family 
for whose .spiritual benefit the temple was erected does not make the agency 
an agency coupled with interest so as to render the agency irrevocable. A 
promise not to revoke a power of attorney is not specifically cnforceable’\ 
Where in consideration of a loan advanced by the defendants, certain lands 
were made over to them by the plaintiff, they having received authority 
from the plaintiff to manage the lands and to receive the rents and profits 
in lieu of interest, as such authority was given them in consideration of the 
loan to the plaintiff, the authority could not be terminated until the loan 
was repaid'*. A member of a tarward entitled to be maintained out of the 
tarward property has a dear interest in the rent. The cancellation of his 
power of attorney is illegal if the conditions for such cancellation have not 
been drdy complied with". The principal has a right under the next section 
to revoke the authority given to the agent whether or not the agency was 

11 Lakhmickimd v. Chotooram, 24 B 403. 

12 Bam v. CMm. 1944 B 76. 

n Vukmtchtava v. Ram, 5 B 253. 

14 p^han^ v. Htuarimal, 136 IC 878. 

15 Xio^ Ckmifuioss v. OopesarbUji, 121 1C 598, head note. 

U lUm V. ma, 47 IC 133. 

17 <Mp( V. iCthidan, a MLI 852. 
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created for a valuable considerati<Hi. Hie mere arrangement that the agimfa 
salary ^ould be paid out of the rents cannot be regarded as ^ving to ^e 
agaat an interest in (he property \diich formed die subject matter of the 
agency. The Legidature has not adopted to its full extent the dictum in 
Bromley v. Holland^ that where a power erf attorney was granted upon a 
v^uable consideration, the court would not permit it to be revoked**. Mere 
advances made by a factor, whether at the time of his employment as such 
or subsequently, cannot have the effect of altering the revocable nature of an 
authority to sell, unless the advances are accompanied by an agreonent that 
the authority shall not be revocable. In illustration ( 6 ) the authority to 
appropriate the sale proceeds is expressly given, but in the section itself there 
is no limitation to cases where the authority is so expressly given. All that 
is necessary tmder the section is that the agent should himself have an interest 
in the property to be sold and, it seems, such interest may be inferred from 
the language of the document and from the course of dealings betWeen the 
parties, so need not be expressly given. It is the existence of an\ interest, 
not the mode in which it is given, that is of importance®*. In illustration 
(b) the authority is given for the purpose of being a security for a i^ebt, so 
it is irrevocable. If the authority be given independently, and the 'interest 
of the agent arise subsequently, and only incidentally, that is not an authority 
coupled with an interest*. Thus, a power of attorney in favour of a stranger 
authorizing him to conduct a suit and entitling him to a share in the pro- 
perty when recovered is not an authority coupled with interest. The prin- 
djrfe laid down in the section does not apply to such a case®. 

2. Authority coupled with interest. — ^What is meant by authroity 
coupled with interest being irrevocable is this that where an agreement is 
entered into on a sufficient consideration, whereby an authority is given for 
the purpose of securing some benefit to the donee of the authority such an 
authority is irrevocable®. Thus, if A be indebted to B, and in order to dis- 
charge the debt, A executes in favour of B a power of attorney authorizing 
hirn to sell certain lands belonging to him, A, this is an authority coupled 
with an interest and so cannot be revoked*. A contract, under which the 
lessees of a quarry appoint a person as their local agent with liberty to quarry, 
manufacture and sdl lime and stone from the land on his own account with- 
out being liable to the lessees for any of the profits or losses thereof, is not 
a sub-lease but is an agency coupled with an interest®. So also a vendor pro- 
moter of a company, who is to be paid a commission out of the rncmey raised by 

18 7 Ves. 28. 

19 Yishnucharya v. Ram, 5 B 253. 

20 Kondayya v. Narasinhulu, 20 JVL 97 ; see Jafferbhoy v. Charlesworth, .17 B 520, 545. 

1 Smart v. Sandars, 5 CB 895, 917 : (1843-^) AH EB. Rep 758, refd. to in Verdcanna 

V. Atcktita, (1938) 1 MLJ 610. 

2 Veakanna v. MuUopudi, 1938 M 542. 

8 Clerk v. Imrie, 2 H. & N. 199, cited in Cartmeha^t Case, <1890 2 Ch 643, fold 
in Re Olympic Reinsunmee Co., (19,^) 2 Ch 341 : <1920) AO ^ Rep 693. 

A'-'ASmisim-r. MOorton, 10 B. & C 4 731 ; see Re Sitdl Prasad 21 608, 629.^ 

Sr &ereteiv of StKtta.v. Kutdtmar L. A S. Co. 17 ftd. W WC. 






the imic; 4»r68^ has a dear and dxr^ intoeat in raising the ca{a^. An 
underwriter who inmni^s to buy a certain number of shares friMn.' the inohtO' 
ter and authorizes him to make the necessary application cannot revoke the 
aiithcdty, this being an authority coupled with interest*. Where in cohsif 
deration Oi an advance made by an agent a lease is granted to the agent with 
power to realise rents by suit, the authority being coupled with interest is 
irrevocable’. Power of attorney to an agent to execute a decree, the agent 
to get half the proceeds and to be indemnified for out of pocket expenses, 
docs not create an agency coupled with interest*. When a vendee retains a 
portion of the purdrasc money to pay off prior encumbrances, his agency 
cannot be revoked*. Where a decree-holder indebted to a Bank executes a 
power of attorney in favour of the Bank authorising the Bank to execute the 
decree and credit realisation for discharging his debt, the power constitutes 
equitable assignment and is not revocable. The Bank can execute the 
decree in its own right’®. 

203. When principal may revoke agent’s authority.— The 
principal may, save as is otherwise provided by the last preceding 
section, revoke the authority given to his agent at any time before 
the authority has been exercised so as to bind the principal. 

Revocation of agent’s authority. — ^The employment of an agent may be 
revoked before performance”. Where an agent ,has merely appropriated to 
the principal a contract entered into by himsdf with a third party, he has 
not by such appropriation brought about any contractual relation with any 
third person, the agent's authority may therefore be revoked". The autho- 
rity given to an auctioneer to sell goods by auction may be revoked at any 
time before the goods are knocked down". An authority to pay over money 
for an illegal purpose may be revoked before the money is paid over”. An 
agreement to serve as an agent may be rescinded like any other agreement 
subject to the qualification laid down in the following sections’*. Where the 
authority is conferred by two or more principals jointly, the authmity may 
be revoked by one, so it is suffkaent if the notice of revocation is given by 
one of the principals’*. 

6 Carmichaers Case, (1896) 2 Ch 643. 

7 Subramania v. Narayanan, 24 M 130, Pestanji v. Matchett, 7 BHCRACI 10 re|d. 
to ; Jagabhai v. Rustamji, 9 B 311. 

8 Paiani v. Krahna, 1946 M 9. 

9 Awtari v. Konda, 1943 M 482. 

10 Seth Loon Karan v. 1. E. John, AIR 1969 SC 73. 

11 Toppin V. Healey, 11 WR (Eng.) 466 ; Vynior’s Case, 8 Rep 80a fold. 

12 Lakhmichand v. Chotootam, 24 B 403. 

13 VfarUm v. Harrison, 1 E. & E. 309 ; (1843-60) All ER Rep 620. 

14 Hastdow V. Jackson, 8 B, & C* 221 : (1824-34) All ER Rep 529 ; Taylor v. Bowers, 
1 QBP 291 : (1874-80) All ER Rep 405 ; Bom v. Bckless, 29 LJ Ex. 438- 

15 Htdsatbn v. Abdul, 31 IC 450. 

16 fkuanHi v. Brojo Mohon, 18 CLI 621, doutited in Kirtyamnd v. Btammmd, 166 
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204* Reyoeatioo wbeire aothiority lias been psaeGf 
Itie prindpfal cannbt revoke the authority given to his agent after 
the authority has been partly exercised so far as regards such acts 
and obligations as arise from acts already done in the agency. 

Ittustrations 

{a) A authorizes B to buy 1,000 bales of cotton on account of A, and to pay 
lor it but of A's money remaining in B’s hands. B buys 1,000 bales of cotton in his 
own name, so as to make himself personally liable for the price. A cannot revoke £'s 
authority so far as regards payment for the cotton. 

(b) A authorizes B to buy 1,000 bales of cotton on account of A, and to pay 
for it out of A’s moneys remaining in B’s hands. B buys 1,000 bales of cotton in A’s 
name and so as not to render himself personally liable for the price. A can [revoke 
B’s authority to pay for the cotton. 

The section. — ^The rule laid down in the section follows from wh^ has 
been stated in the previous section. It is also a natural corollary of the\rule 
laid down in S. 222. Where the agent has partly exercised his authority, he 
has done an act which is binding on the principal and rights of third persons 
may have come into existence ; accordingly, the principal is not allowed to 
revoke his authority and thus relieve himself of the obligation that has 
already been incurred. 

If a principal employs an agent to pcrforni an act, and, if upon revocation 
of the authority, the agent will be by law exposed to loss or suffering, the autho- 
rity cannot be revoked. The rule will be the same where the agent will be liable 
not under the law but by usage of business known to both parties at the 
time of the employment and with reference to which the contract of agency 
was made^’. An agency is determined by the principal’s refusal to indemnify 
the agent in the future in a speculative business committed to that agent, 
the principal thereafter cannot claim to be entitled to the ultimate benefit 
accruing to the agent out of the business'®. 

Money paid by a debtor to a banker to the credit of a customer’s account 
at that customer’s request, in mistake of fact, may be recovered unless the 
banker has paid over the money to his customer or has altered his position 
in relation to his customer to his detriment'®. A man who gives an order to 
his agent to pay a aeditor can afterwards revoke Aat order; but where 
money has been placed in the hands of the agent for payment of an existing 
ddbt, and the agent informs die creditor that he has the money in his hands 
for payment that debt, the money caxmot be recovered. Wher^ howevo’, 
after such payment to the agent the creditor has not been informed or the 
agent has not taken any burden on himsdf, the authority the agent to pay 
may be revoked*. It may also be recovered from the agent if it has been 

17 nmd V. AmUrson, U QKD 779 : <lS8l-85) AH ER Rep il04. 

18 JSwifm V. KesSio Pnmd, 93 IC 454, 605. 

V. <%**« 81 LJKB 465 : , ;(191M3) AH WL Rtp 417. : 
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paid under a mistake of fs^t or after failure of amsideration, but it cmndt 
bo recovered back from the agent if he has paid it to the principal or done 
something equivalent to payment to him‘. Upon a sale by auctiotl the 
vendor cannot, after a lot has been knocked down, revoke the authority 
the auctioneer^. 


205* Compensatioii for revocation by principal or ranmdatioa 
by agent. — Where there is an express or implied contract that the 
agency should be continued for any period of time, the prin<?ipal 
must make compensation to the agent, or the agent to the princi- 
pal, as the case may be, for any previous revocation or renuncia- 
tion of the agency without sufficient cause. 

The section. — ^By this section “the principal is bound to make compensa- 
tion to the agent, whenever there is an express oi implied contract that the 
agency shall be continued for any period of time. This would probably 
always be the case when a valuable consideration Iiad been given by the 
agent”*. “The principal who, without reasonable cause, revokes the autho- 
rity before the expiration of the agreed pcriotl, refuses to perform his part 
of the contract (S. 39) and prevents the agent from performnig his part 
(Ss. 53, 75) ; he ac(.ordingly becomes bound to compensate the agent for any 

loss or damage sustained by him in consequence of the non-performance 

Neither this section nor the next covers the case in wJiich, no period for the 
continuance of the agency being fixed, there is an implied contract that it 
shall continue until the business connected with it is completed”*. Where 
an agent, employed foi an agreed commission to sell lands at a given price, 
succeeds in finding a purchaser at the stipulated price, but the principal 
dedines to sell and rescinds the agent’s authority, the latter is entitled to sue 
for a reasonable remuneration for his work which will be the entire amount 
of the commission agreed for*. “A principal who wants to have a portion 
of his business transacted in Liverpool, or in any other town, engage an 
agent, and they enter into a mutual bargain, the one that he will employ no 
other agent, the other that he will act for no other principal,. ........upon such 

an agreement as that, surely, unless there is some special term in the contract 
that the principal shall continue to carry on the business, it cannot for a 
moment be implied as a matter of obligation on his part that, whether the 
business is a profitable one or not, and whether for his own sake he wishes 
to carry it on or not, he shall be bound to carry it on for the benefit of the 
agent and the commission that he may receive in a ccmtract of that kind 


.1 Po&ard V. Bartfc of England, LR 6 QB 623, 630, dted in Taylor v. Metropaiitm Rtf, 
(ljW6) 2 KB 55, 63 ; British A. C. Bank v. British Bank. (1926) ) KB 328 : (1925) 
AB SR R^ 486. 

2 Day Y. WaUs, 30 Beav 220. 
t Viidimucharya v, Ramchmdha, 5 B 253, 256. 

,^rC;.A';S. 490. 

5' V. I 
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i^fe dUj^t to be some special c^igation, otherwise the namral rq4ibg 
such a contract would be that as long as the principal chooses to carty cm 
his business, and as long as he chooses, as here, to carry on that portion cd 
the business which consists sale o£ coals at the particular port, he Shall be 
bound to employ the person with whom he has agreed as his agent lor such 
sales, but that he shall be at liberty, when he likes to put an end to that 
btts^^ess, to do so”^ When an agent is employed to sell goods on commission 
diere u no implied contract binding the principal to supply the agent with 
goods^ Where a person is appointed the sole agent “for aU time” there is 
no undertaking to carry on the business for their joint lives*. 

Sufficient cause. — “Incapacity, physical or mental, on the part of the 
agent*, or want the reasonable diligence or skill required by sec. 212, or 

misconduct in general, may constitute sufiBcient cause for dismissing h]|m 

The acceptance of a bribe is good ground for dismissing an agent. It also 
entails the loss of the remuneration which would otherwise be due to 
him’*” There is no fixed rule of law defining the degree of misconduct 
whidt will justify the dismissal of a servant. Misconduct inconsistent ‘^witfa 
the f ulfilm ent of the express or implied conditions of service will justify 
dismissal and that is a question of fact”. 


206. Notice of reyocation or renunciation.— Reasonable notice 
must be given of such revocation or renunciation ; otherwise the 
damage thereby resulting to the principal or,the>gent, as the case 
naay be, must be made good to the one by the other. 


The section.— The section means that when there is no express or im- 
plied contract that the agency should continue for any fixed period, reasona- 
ble notice must be given of the revocation or renunciation of the agency. 
The words “such revocation or renunciation” do not refer to S. 205. The 
xefer^ce is rather to S, 203. Ss. 204 and 205 form exceptions to the general 
rule set out in S. 203“ Agreement in suit was construed to be revocable. 

payble by the principal to the agent ceases on the termination 
of dm agency”. 

Notice relocation.— “There has not as yet been established in India 

amy custom legulating notice required to be given on either side of a wish 


6 Rhodes V. Forwood, 1 AC 256, 272 : (1874*80) All ER Rep 476, cited in SMvlal 
y. Manekjii 54 B 510. 

7 Assignee v. Fmnk Johnson^ 59 MLf 839 ; Turner v. Qoldsmilh,, (1891) 1 QB 
544 ; (1891-94) AU ER Rep 384. 

8 ; SMoUA V. Menekji, 54 B 510. ... «... 

9 V. Storm, 28 LJQB 25 ; (1843-60) AU HI Rep 384 > Morrison v. Beli, (1939) 

: 2 ICB 187. " ' ' 

li) C & S. 500; Boston Deep Sea Co, v. Ansell, 39 Ch D 339 ; (1896-90!) AU ER 


Rep €% 

■ ti Cftowtw* C^rry, 1906 AC 122, : (1904*07) AE 

A -li; Sfmt> Wetkee dk Co^ 35 CWN 361. 

13 Sofaabji v. O. 9. As^** 1M4 B 166. 
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lio teii^ramate engagemeiit between and employee adid eyeiy 

am has to be decided <m its own merits and the consideratioh of due spe^sd 
dtcumstances attending it.” One month’s notice may, in the absence of 
special stipulation, be regarded as sufficient'*. The employee is not entided 
to more than a month’s pay in lieu of notice, because a month’s leave is also 
due to him at the time'*. A schoolmaster engaged by the month, in the 
absence of a special agreement, is entitled to a reasonable hodce, i.e., to one 
month’s notice”. But if not engaged by the month the rule of one month’s 
notice which applies to menials does not extend to the case of a schoolmaster, 
a notice of 3 months would be more reasonable”. In case of dismissal of a 
servant all that the law requires is that he should be given a reasonable notice, 
what is a reasonable nofice must depend on the particular facts of each case. 
Whether on account of his age or otherwise a servant who cannot perfcarm 
his duty is not entitled to any notice before dismissal, there is no material 
difference between a servant who will not and one who cannot perform the 
duty for which he was hired”. Servants of the Crown hold office during the 
pleasure of the Crown, servants of statutory bodies do not, therefore cannot 
be summarily dismissed. Reasonable notice is necessary in the absence of 
stipulation as to notice”. As to the remedies of a servant wrongfully dis- 
missed, see Gulab v. P. Z. BankP, If a servant be unable to perform the 
duties entrusted to him owing to repeated attacks of illness he must be bdd 
to have been guilty of wrongful conduct, so he is not entitled to a month’s 
notice or pay in lieu thereof*. In England apparently the rule is that a 
master may turn away a serv'ant by giving him a month’s warning or a 
month’s wages, but this sum can be claimed not as wages but only as com- 
pensaton*. A clerk on a monthly salary is entitled to a month’s notice before 
his dismissal, equally is the master entitled to one month’s notice before he 
leaves service’. Even 15 days’ notice has been regarded as sufficient to termi- 
nate a contract ot service*. After all, what is a reasonable notice is a question 
which varies with the circumstances of each case®. Two years’ notice of 
termination of agency was deemed reasonable. The appellate court will not 
interfere with a finding of the trial court as to what constitutes a reasonable 
period of notice*. In Martin-Baker Aircraft Co. v. Canadian Flight Eqvip* 
nienf, twelve months’ notice was held to be reasonable. 

14 Grem v. Cowles, 146 IC 122; but see Sukha v. Ram, 1941 O 10, 

15 Lazarus v. DeSouza, 146 IC 946. 

16. Maung Thein v. DeSouza, 119 IC 740; African Association v. Allen, (1910) 1 
KB 397. 

17 Nirod v. Kirtyananda. 80 I^ 308. 

18 Detaram v. Forbes, 117 IC 778 ; Chandra v. Burhwal Sugar Mills, 33 ALl 994. 

19 Babtda v. Imperud Bank, 1939 M 580. 

20 1940 L 243. 

1 Chandra v. Burhwal, 157 IC 362. 

2 Fwdngz V. Tinddl, 17 LJ Ex 18. 

3 Ihilii Bnn. v. Ambika, 11 ALI 104. 

4 OangA v, Dnni, 78 IC 763 ; Bala v, Baiinath, 168 IC 697. 

5 retm Mi v. Assanmd, 29 IC 597, 600. 

6 V. <7. G. As$oe., J944 B 166. 

7 (1955) 2 556. 
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207* RtTOcatioB and reQimdation may be expressed 
■^Revocatioii and renunciation may be expressed or may be im-! 
plied in tbe conduct of the principal or agent respectively. 


lUustntion 

A empowers B to let A’s house. Afterwards A lets it himself. This is an implied 
revocadon of B’s authoiiQr, 


2(^. When termination of agent’s authority takes effect as 
to agent and as to third persons. — ^The termination of the authority 
of an agent does not, so far as regards the agent, take effect 
bdfore it becomes known to him, or so far as regards third 
persons, before it becomes known to them. i 


Illustrations 

(a) A directs B to sell goods for him, and agrees to give B five per cent comniission 
on the price fetched by the goods. A afterwards, by letter, revokes B’s authoritj\. B, 
after the letter is sent, but before he receives it, sells the goods for 100 rupees. ' The 
sale is binding on A, and B is entitled to five rupees as his commission. 

(b) A, at Madras, by letter directs B to sell for him some cotton lying in a 
wmehouse in Bombay, and afterwards, by letter, revokes his authority to sell, and 
directs B to send the cotton to Madras. B. after receiving the second letter, enters 
into a contract with C, who knows of the first letter, but not of the second, for the sale 
to him of the cotton. C pays B th.; money, with which B absconds. C’s payment is 
good as against A. 

(c) A directs B, his agent, to pay certain money to C, A dies, and D lakes out 
probate to his will. B, after A’s death. i)ut before hearing of it, pays the money to 
C. The payment is good as against D, the executor. 


1. The section. — The principal is bound by transactions entered into on 
his behalf by his agent, even though the authority of the agent had been 
terminated, provided third persons entering into such transactions with the 
agent had no notice of the revocation of his authority. As a general rule, 
except in the case of the death of the principal*, an agency is terminated in 
any of the ways mentioned in S. 201 when the fact becomes known to the 
agent or third persons. 

2. When termination of the agent’s authority takes effect.— The law has 
been thus succinctly stated. Where such a change occurs to the principal that 
he can no longer act for himself, e.g., on his death, insolvency or insanity, the 
agent whmn he has appointed can no longer act for him. Change of status 
in the principal puts an end to the authority of the agent. Authority may 
be given to an agent in two ways. First, it may be ^ven by stnne instrument, 

of itself asserts that the authority is thereby created, such as a power 
attmeney. Itecondiy, an authoijlty may also be created from the principal 
^ding out the agmit as entided to act generally for him. As between the 

■ i : Se^ V, Joymbee, (mfi) 1 KB 215 ; AU ER Rep 204, under 

' .8. 2l« «. 3, end. 
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|)d^{iial and th« age&t, the agency expim <Mii the fomeir’s , becoming to the 
latter’)) kiM»wkdge insane ; but the person dealing with the ag^t without 
jknowledge of the princii^’s insanity has a right to enter into a contract 
with hhn : and the |Hdndpal, although a lunatic, is bound so diat he cannot 
repudiate the contract assumed to be made on his behalf. Therefore, where 
the agent h<dds himsdf out as an agent, and a person dealing with him acts 
upon the principal’s representation of the agent’s authority without notice 
that it has been withdrawn, the principal cannot escape from the consequences 
ci the representation which he has made, he cannot withdraw the agent’s 
authority as to third persons without giving them notice of withdrawal®. 
If an agent functioning under a written authority of the principal holds 
himself out as such' agent after the death of the principal and if persons 
competent to ratify his action after the death of the principal ratify the 
same in a legal manner, then the agent should be deemed to have acted 
within the limits of his authority and that he validly holds himself as the 
agent of the subsequent proprietors*". In such a case the agent is also per- 
sonally liable for breach of warranty of authority. As has been observed, 
“where an agent represents that he has authority to do a particular act. and 
he has not such authority (e.g., by death or insanity of the principal), and 
another person is misled to his prejudice, the ground upon which the agent 
is held liable in damages is that there is an implied contract or warranty 
that he had the authority which he pi’ofcsscd to have’’**. The section shows 
that the revocation of authority of an agent may take effect in so far as third 
persons are concerned, at a point of time different from the moment when 
it takes effect with regard to the agent himself. As to the agent the revo- 
cation takes effect from the time when it was made known to him, as tp 
third persons, when it was made known to them and not before ; until revo- 
cation is so made known it is inoperative. Express or actual notice is not 
necessary ; it is sufficient to establish that the person had knowledge that the 
authority of the agent has been revoked'*. Where plaintiffs have dealings with 
a firm of H which is managed by his gomasla, on the death of H, the ter- 
mination of the authority of the gomasta does not take effect as regards the 
plaintiffs until they come to know of his death*®. An agency being determined 
by the death of the principal, an agent cannot recover from the administrator 
commission for work done by the agent after the principal’s death and 
entrusted to the agent by the deceased principal**. This and the fdllowing 
sections have no application to the authority of pleaders to appear in court 
and act for thieir clients. The appointment of a pleader Ceases to have force 
when the client dies**. 

9 Drew v. Nunn, 4 QBD 661. 666 : (1874-80) All ER Rep 1144. 

10 S. S. Bus Service v. P. Copal, AIR 1971 Mad. 434, 435. 

11 Yonge V. Toynbee, (1910) 1 KB 215, 231. 227 : (1908-10) All ER Rep 204. 

12 Dtaoratk v. Broio Mohan, 18 CL} 621. 

13 Bimhim v. Chunilal, 13 Boaa LR 264. 

14 Cmpanari v. Woadbunt. 15 CB 400. 

15 V, .Mxmgia, m 
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An agtet retaint his powers before he receives notice of revoaaSoit 
his authority and can, before the receipt of such npthx, by virtue ^ 
powers, enter into contracts which are binding (on the assighee fn^ the 
principal)”. Where a principal residing in Petrograd employed H his 
agent in london to carry mi his business and, after a time, terminated the 
agency, after which H purported to enter into a contract on behalf of the 
principal, the principal was bound”. It has been laid down in Mohendra 
V. Kali“ that if the authority of an agent to admit execution of a document 
is revoked before registration, but such revocation is not known eithor to 
the grantee of the document or to the Registering Officer, the document is 
not invalidated, although it is registered after the revocation of his authority”. 
In K. Sivi Ammal v. A. Nadea^, certain mortgages were challenged on the 
ground that the appellants had cancelled the power of attorney sufficiently 
prior to the date of the execution of mortgages. Neither the agent /nor the 
mortgagees knew about the cancellation of the power of attorney. Held, 
that the mortgages executed by the agent were valid and binding\on the 
appellants. A master is bound for goods obtained by his duly ac^edited 
agent from a tradesman who has no notice of the revocaticm of the \ agent’s 
authority to act^ \ 

209. Agent’s doty on terndnation of agency by principal’s 
death or insanity. — ^When an agency is terminated by the principal 
dying or becoming of unsound mind, the agent is bound to take, 
on behalf of the representatives of his late principal, all reasonable 
steps for the protection and preservation of the interests entrusted 
to him. 

L Agenfs duty on termination of agency. — ^An agency is terminated by 
the death of the principal (S. 201). The provision in this section that the 
agent must take reasonable steps does not indicate that the agent continues 
to be the agent that he was before the death of the principal. It is plain 
from this section that an agency is determined by the death of the principal 
or the agent*. Where an agent acting within the scope of his authority miters, 
idler the principal’s death, into a contract for the purchase of goods to keep 
the principal’s manufactory going, this is a reasonable step*. In Ebrahim v. 
Chunilat^, it has held that even assuming that the agent's authority was 
terminated by the death of the principal yet it was not terminated so far as 

Ifi M. A E. Bank v. Gladstone, LR 3 Ex 233. 

IJ Trueman v. Loder, 11 A & E 589 : 113 ER 539. 

18 30 C 265. 

19 Mattf^ JUi V. Ro, 7 E 42. 

20 AIR 1970 Mad 76. 

I Summers v. Solomon, 26 LJQB 301. 
i i Madhum^m v. Rakkd, 43 C 248, 254. 

3 V. AdfiiinBitrsttor-Geneitdl, BengsU, 3 Xsh if 265, 

4 , |9 B 302: < 4 e Ant»4 ▼. DlnAum, 1942 O, 417. 
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ereditets wane coocemed who were not aware the death of the principal, 
and also that an acknowledgment of debt given by the agent after the 
principal’s death to creditors who were unaware of the fact was a valid 
acknowledgment under S. 19 of the Limitation Act. Such an acknowledgment 
by the agent constituted a reasonable step for protection and {»:eservati<m of 
the interest of the principal. When property has been in the possession of 
an agent during the subsistence of the agency, legal pos*«ession of the property 
cannot be deemed to have passed back to the principal the moment the 
agency has terminated*. 


210. Tennination of sub-agent’s authority. — ^The termination 
of the authority of an agent causes the termination (subject to 
the rules herein contained regarding the termination of an agent’s 
authority) of the authority of all sub-agents appointed by him. 


Agent’s Duty to Principal 

211. Agent’s duty in conducting principal’s business. — ^An 
agent is bound to conduct the business ot his principal according 
to the directions given by the principal, or, in the absence of fmy 
such directions, according to the custom which prevails in doing 
business of the same kind at the place where the agent conducts 
such business. When the agent acts otherwise, if any loss be 
sustained, he must make it good to his principal, and, if any 
profit accrues, he must account for it. 


Illustrations 

(a) A, an agent engaged in carrying* on for B a business, in which 

to invest from time to time, at interest, the moneys which may be «n ^ 

make such investment. A must make good to B the interest usually obtained oy 
such investments. 

(b) B, a broker, in whose business it is not the custoin w sdl ““ 

goods of A on credit to C, whoso credit at thi time was very high. C. before payment, 

becomes insolvent B must make good the loss to A. 

1. The section.— It is the duty of the agent to carry out the busineiK 

entrusted to him in accordance with Uu directions given by the 

In the absence of such direction the agent must lollow the custom prevailing 

£ ^^ust^ of the kind at the place. Any departure the mst™ 

or the custom the agent makes at his own risk. The ^reaA of a 

by the agent can give no right of action to the principal, where the conttm 

is fllegal^or void, so that its performance could not have been enforc^ by 
a.y pra^ding-. A principal has ihrcc righu ^ 

£aL to hi. duty, (0 in r.-covor damage, inr v,an. of dull and care m>d for 


XB 240 : 89 LI KB 1168 ; 123 LT W. 
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An agent retains his powers beCore he receives noti^ of revocMioiii of 
IM authority and can, before the receipt di such notice, by virtue dl the 
powers, entdr into contraas which are binding (on the assignee from the 
principal)”. Where a principal residing in Petrograd employed H his 
sgmit in Lcmdon to carry on his business and, after a time, terminated the 
»gmcy, after which H purported to enter into a contract on behalf the 
principal, the jmncipal was bound”. It has been laid down in Mohendra 
V. Kali" that if the authority of an agent to admit execution of a document 
is revoked before registration, but such rev(x:ation is not known either to 
the grantee of the document or to the Registering Officer, the document is 
not invalidated, although it is registered after the revocation of his authority”. 
In K. Bivi Ammal v. A. Nadai^, certain mortgages were challengedj on the 
ground that the appellants had cancelled the power of attorney sufficiently 
prior to the date of the execution of mortgages. Neither the agent nor the 
mortgagees knew about the cancellation of the power of attorney. \ Held, 
that the mortgages executed by the agent were valid and binding on the 
appdlants. A master is bound for goods obtained by his duly acciWited 
i^;ent from a tradesman who has no notice of the revocation of the a^nt’.s 
authority to act^ 

209. Agent’s duty on: termination of agency by principal’s 
death or insanity. — ^When an agency is terminated by the principal 
dying or becoming of unsound mind, the agent is bound to take, 
on behalf of the representatives of his late principal, all reasonable 
steps for the protection and preservation of the interests entrusted 
to him. 

» 

1. Agent’s duty on termination of agency. — ^An agency is terminated by 
the death of the principal (S. 201). The provision in this section that the 
agent must take reasonable steps does not indicate that the agent continues 
to be the agent that he was before the death of the principal. It is plain 
frdm this section that an agency is determined by tire death of the principal 
or the agent*. Where an agent acting within the scope of his authority enters, 
after the principal’s death, into a contract for the purchase of goods to keep 
file principal’s manufactory going, this is a reasonable step?. In Ebrahim v. 
ChunilaB, it has held that even assuming that the agent's authority was 
terminated by the death of the principal yet it was not terminated so far as 


16 M. & E. Sank v. Gladstone, LR 3 Ex 233. 

17 Trueman v. Loder, 11 A&E 589 : 113 ER 539. 

18 30 C 265. 

19 Mating La v, Po, 7 R 42. 

20 AIR 1970 Mad 76. 

1 Sttmmers v. Salomon, 26 LIQB 301. 

.r2 Madhusidkin V. JUdihd, 43 C ,248, 254. 

. I y, Bkngt^ i Ij^ L| 265. 

W Anond v. Dfns^, J942 13 41^'. 
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cnsdium were concerned who were not aware oE the death o£ the principal, 
and alto that an adcnowledgment of debt given by the agent after the 
principal's death to creditors who were unaware of the fact was a valid 
acknowledgment under S. 19 of the Limitation Act. Such an acknowledgment 
by the agent constituted a reasonable step for protection and preservation of 
the interest of the principal. When property has been in the possession of 
an agent during the subsistence of the agency, legal possession of the property 
cannot be deemed to have passed back to the principal the moment the 
agency has terminated^ 


210. Terminatioii of sub-agent’s authority .—The termination 
of the authority of an agent causes the termination (subject to 
the rules herein contained regarding the termination of an agent’s 
authority) of the authority of all sub-agents appointed by him. 


Agent’s Duty to Principal 

211. Agent’s duty in conducting principal’s business.—^ 
agent is bound to conduct the business of his principal according 
to the directions given by the principal, or, in the absence of My 
such directions, according to the custom which prevails in doing 
business of the same kind at the place where the agent conducts 
such business. When the agent acts otherwise, if any loss be 
sustained, he must make it good to his principal, and, if any 
profit accrues, he must account for it. 


Illustrations 


(a) Ap an agent engaged in carrying on for B a business, in which it is the custom 
to invest from time to time, at interest, the moneys which may be in hand, omits to 
make such investment. A must make good to B the interest usually obtained by 
such investments. 


ib) Bp a broker, in whose business it is not the custom to 
goods of A on credit to C. whoso credit at the time was very high, 
becomes insolvent B must make good the loss to A. 


sell on credit, sells 
C, before payment, 


1. The section.— It is the duty of the agent to carry out the busmen 
entrusted to him in accordance with tlic directions given by the principal. 
In the absence of such direction the ageni must follow the custom prevailing 
in the business of the kind at the place. Any departure from the instructions 
or the custom the agent makes at his own risk. The breach of a contraa 
by the agent can give no right of action to the principal, where the con^ 
is iUeral or void, so that its performance could not have been enforced by 
Miy l^al pro««Ung-. A principd ha. .hrea right. ag|^.t hi. 
faUs in his duty, (i) to recover damages for want of skill and care and for 


5 
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disregard of ihe terms of agency ; (it) to obtain an account and payment oi 
seaet and illicit profits which have come to the hands of the agent; and 
(iii) to resist the agent’s claim for commission and indemnity by showing 
that the agent acted as a principal^ 

2, Agent*s duty to follow fjistructions. — The agent is liable for conducting 
business in disregard of plaintifFs direction". Where an agent was given goods 
to be warehoused at a particular place, but he warehoused them elsewhere, 
where, without any negligence on his part, they were destroyed, he was liable 
for the loss of the goods. If an agent elects to deal with the property entrusted 
to him in a way not authotised by (he print ipal, he takes upon himself the 
risk of so doing, except wheie the risk is independent of his act and inherent 
in the property itself®. Where an auctioneer sells certain fumithre to a 
pa son on his giving ,i bill ol exchange for the amount, the aucnoncer is 
liable for not selling the fumiiurc for ready monev“. Where goods are en- 
trusted with an agent loi sale tor ready money, but the agent delivers the 
goods to the vendor without payment, and tire price is not realised, the 
conduct ot the agent amounts to a breach ot contract and he is liable for 
the value of the goods’'. Where the principal insiiucis the agent to purchase 
for him 50 bales ot cotton, but the agent, being msiiiictcd by other prirrtipals. 
makes a contract in his own name tor 300 bales, thctc' is no such contract 
as the agent was authotised to make, ihcrefoie there is a total failure of 
consideration and the principal is entitled to recover back tire money’®. 
Where the agents have definite instructions from their principals not tO send 
ceitain goods by rail, the agents are bound to c.iir> out those insltiictions, 
when they act contrary to those instructions they cannot make the principals 
liable for the railway freight’'*. The principal !> not bound by the unauthoiired 
acts ol the agent but is bound where tin autlrouty is substantialh pursued, 
e.g., a purchase by an agent ol 94 bales of cotton uhen 100 bales arc oi'deicd 
is a substantial compli.tncc with the oidei”. 1 he cjucsiion ol deviation is 
in every case a quc'stion ol degree. The iirastei would he liable even though 
the servant is guilty ol a dcsiation or a iailiuc to perform in the strictest 
manner’*. The principal mav rc'cover money paid to liis agent on the failure 
of the latter to perform the act within the time stipulated or fixed by usage’*. 

An agent who negligently omits to comply with the clear instructions 
ol his principal must be regarded as guilty of gross negligence”. 'Ihe agent 
is bound to conduct the business ol his principal according to the directions 


7 Manek v. ftoala, 1947 B 135 

8 Jagmmdha v. Narasimham, 1950 O. 241. 

9 IdOey V. I>oubleday, 7 QBD 510, foling Davis v. Garrett, 6 Bing. 716 : {1824-34> 
All ER Rep 286. 

10 Ferrers v. Robins, 2 CM & R 152. 

11 Stearine K. F. G. Co. v. Heintzmann, 17 CBNS 56. 

12 Restock V. Jardine, 3 H&C 700. 

13 Mathra Das v, Kishen Ckand, 86 IC 567. 

14 Johnston v. Kershaw, LR 2 Br 82. 

15 DttuarOm v. Sham, 1946 C 163. 

16 Fletcher v. Marshall, 15 M&W 755 : 153 ER 1055. 

X7 Punjab National JJank v, Divm Unhand,, 134 IC 577. 
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l^yea by the principal and if he appoints a sub-agent he is bound to exercise 
the same amount of discretion as an ordinary prudent man would exerdse”. 
An agent is bound to collect outstanding due to the principal, if directed. 
Independently of an agreement or custom, the principal is not bound to pay 
any comaitssion {or such collections^ Where the . debtor to the principal is 
hnandally embarrassed, the duty of the agent is to do his best to collect all 
he can under the circumstances. If the agent’s authority be not limited, he 
can realise what he can get in cash and give time for the payment of the 
balance. The principal cannot realise this balance from the agent without 
proving that he could have got more in casli and that as the. result of his 
negligence the prindpal lias suffered loss“. Where it can be shown that the 
loss sustained by the principal is directly traceable to disregard on the part 
of the agent of dirwtions issued to him regarding the conduct of his business, 
the agent is liable’. Where plaintiff consigns certain goods on commission 
through the defendants for sale in England and the defendants refuse to 
cany out the instructions, the plaintiff’s remedy is not by a suit for accounts 
but by way of damages according to the market rate prevailing in England 
on the date when the defendants refused to carry out the instructions*. A 
servant is not bound to obey an unlawful order of his master, but there 
must be an immediately threatening danger by violence or disease to the 
person of the servant before an order to remain in a zone of danger can be 
held to be unlawful*. A servant cannot be dismissed for incapacity to perform 
the services contracted for where the disability is not permanent. Where 
there is a giave risk of life of the servant at the place of his office and the 
servant applies for transfer, an order on him to remain at his post is not 
lawful*. When an agent is authorised to pay an amount towards the total 
amount of the bond, the authority extends to his paying an amount towards 
the interest due on the bond ; where the authority is specific, that is to say, 
where the agent is authorised to pay only towards the principal, the agent 
will not be justified in paying towards interest*. A principal is precluded 
from holding an agent liable in damages for acting (ontrary to his instructions 
when there has been acquiescence in the breach on the part of the principal*. 

3. Agent’s duty to follow custom. — ^“Brokers employed to sell goods are 
bound to do so in the usual way, and if it is usual to send to the seller an 
estimate of value, in order that he may be enabled to fix a reserve price, 
they ought to do so ; and whether it is so or not, they are bound for their 
own guidance to make a careful estimate of the value ; and if they sell, even 

18 .Sent V. Nanin, 129 IC 287. 

19 Karuthan v. Chidambanm, (1938) 2 MLJ 79. 

20 Gokdchand v. Nandram, 43 CWN 87 PC. 

1 Mukarfi. v, Manicipal Board, Benares, 46 A 175, 190. 

2 Waif V. Khoja /. Trading Co., 150 IC 464. 

3 Bouzomou v. Ottoman Bank, 124 IC 587. 

4 Ottoman Bank v. Chakarian, 1930 AC 277. 

5 . Kggrujppim V. Marutltanoffagcan, 51 MLI 472. • , 

< Alagappa, 28 MILJ 199, commented in Karuthdn y, 
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lny public auction, at a price mudi below the fair value, then not having 
made sudbi an estimate will be evidence of ne^igence and if a loai is caused 
thereby, they will be liable.” It is not a question merdy of price or value 
but whether they were guilty of negligence in not getting a better price, and 
not using the ordinary care to do so^ An agent can mix up the goods of 
his principal, which he is instructed to sell, with other goods with which 
his principal has nothing to do, if there be a mercantile usage*. According 
to the custom of trade in Bombay, when a merchant requests or authorises 
a firm to buy and send goods to him from Europe at a fixed price, and no 
rate (tf remuneration is specially mentioned, the firm is not bound to account 
for the price at which the goo^ were sold to the firm by the manufacturers, 
Mid it makes no difference that the firm receives a commission |or trade 
discoimt from the manufacturers with or without the knowled^ of the 
merchant*. A pakka adatia, though a commission agent, is qua thn persons 
entering into forward contracts in the position of a principal. He fs liable 
to both parties for the performance of the contract. The position of ^ pakka 
arhatia is analogous to that of a del credere agent who incurs only a secondary 
liability towards the principal, and whose legal position is partly that of 
an insurer and partly that of a surety for the parties with whom he deals to 
the extent (ff any default by reason of insolvency or something equivalent. 
He is himself vitally interested in the performance of the contract that has 
been entered into through him. He can take steps to prevent reckless 
speculation^. He does not bring any contractual relationship between the 
two parties. He may allocate the order to himselP*. He is entitled to 
demand margin before he enters into any further transaction^. In fact the 
position of a pakka adatia is that of a principal, so neither the pakka adatia 
nor the party can sue the other”. As to custom determining the incidents 
of pakka adatia dealings see the cases noted below". The usage termed the 
pakka adatia system involves a material departure from the ordinary relations 
between a principal and his agent”. The term is a compendious description 
of a body of local usages which vary from market to market”. 

It is well established that the pakka adatia has no authority to pledge 
the credit of the upcountry constituent to the Bombay merchant and there 
is no privity of contract as between the upcountry constituent and the Bombay 
merchant. The pakka adatia is entitled to substitute his own goods towards 
the contract made for the principal and buy the principal's goods on his 

7 Solomon v. Barker, 2 F&F 726. 

8 Panm v. Daulatram, 122 IC 85. 

9 Beier v. ChoteM, 50 B 1, 23. 

M) Meghrai v. Anup, 34 ALJ 475, see Gopdl v, Mubvj, J73 IC 444 : Btdesi v. fasroop, 

1948 N 173. 

II Genpat v. Kher, 1937 L 581. 

|2 Sakarbhai v, Ramnik. 1932 M 328. 

Saganrui v. Biskambhar, 1947 A 14. , 

.14 Bhagttmdas V. Kanji, 30 B 205; Bhagwandos v. Buriorn, 45 lA KedmmU v. 

, ’ ;■ Sdre^mat, 33 B 364. 

B 291, ^99: Ht^tb v, Aem, 160 IG 0, 

''14 v..8!iton; 1946 C |63,. 
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p6t$cmal accounts. In other words, the pakkA adatin is not the agent oJ his 
cionstitnent but he is acting as a princip^ as regards his constituent and not 
as a disinterested middleman to bring two principals togetheri^ The 
position has been explained by the Bombay High Court in Bhagwandas Nanh 
tamdas v. Kmji DeojV*, and affirmed by the Judicial Committee in Bhagwttnd(tt 
Pdrasram v. Burjorji Ruttonji Bomanji^. 

“The only difference then between the relationship of a pakka adatia and 
his constituent, on the erne hand, and that of a broker personally liable cm 
the contracts he enters into on orders received and his dient, on the other, 
is that in the latter case the broker enters into the contract as agent for the 
dient, he himself also being personally liable to the person with whom he 
contracts, while the adatia does not make the contracts with third parties 
as agent but as principal, the constituent having no right to be brought into 
contract with the third parties”’". As to the inddents of the kacchi adatia 
system, see Fakirchand v, DoolubK 

As to custom Bxing the incidents of foiward contracts in the Bombay 
silver market, the parties acting sometimes as pakka adatias and sometimes 
as kacchi adatias, see Abhraham v. SarupchaneP. The position of a kacchi 
adatia is that of an agent with personal liability and different from that of a 
pakka adatieP. A pucca adatia who has the possession of the goods of the 
constituent for sale and export and who has an export license in his own 
name does not act beyond the scope of his authority if he purchases the goods 
himsdf without intimating his constituent, within the limits of price indi- 
cated by him. The constituent is entitled to recover from the price of the 
goods at the rate at which he was willing to sell to a third party*. A pucca 
adatia may deal with his constituent in two capadties ; (a) as agent and 

(6) as principal. As agent he is bound to carry out the directions of his 
constituent*. 

4. Measure of damages.— The measure of damages, when an agent sells 
goods consigned to him for sale below the limits placed upon them by the 
principal and without being able to justify the sale by the terms of the con- 
tract, is die loss which die principal sustains by the sale made by the agent 
in breach of his duty, and not the difference between the price fixed by the 
principal and price which the goods actually realised ; if the prindpal has 
suffer^ no loss he can only ask for nominal damages*. 

17 ShwOnaraytat v. State of Madras, AIR 1967 SC 986. 

18 1906 ILR 30 Bom 205. 

19 AIR 1917 PC 101 : 45 lA 29. 

20 V. Radhakissan, 45 B 386, 413 ; Gmpat v. Kehr, 18 Lah. 683. 

1 7 B<U& LR 213 ; Devshi v. Bhikamchand, 29 Bom LR 147. 

2 42 B ^. 

1 Rorchanm v. /«', 1940 A 182. 

4 if; kheiimbiix & Co. v. Kashi Ram, AIR 1973 Raj 271 
S' 

'.20 B »3 ; Ctudapathi y. Shirai^ap U 
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21X Sidn 804 dHigence roqoired from ogent — ^Ao a^iit is 
b<>und to conduct the business of the agency with as much skill 
as is generally possessed by persons engaged in similar business, 
unless the principal has notice of his want of skill. The agent is 
always bound to act with reasonable diligence, and to use such 
skill as he possesses ; and to make compensation to his principal 
in respect of the direct consequences of his own neglect, want of 
skill or misconduct, but not in respect of loss or damage which 
are indirectly or remotely caused by such neglect, want of skill 
or misconduct. 


Illustrations 

(a) A, a merchant in Calcutta, has an agent, B, in London to whom\ a sum of 
money is paid on A’s account, with orders to remit. B retains the money |or a con- 
siderable time. A, in consequence of not receiving the money, becomes insolvent. B 
is liable for the money and interest from the day on which it ought to have been 
paid, according to the usual rate, and for any further direct loss — as c.g., by variation 
of rate of exchange — but not further. 

(ft) A, an agent for the sale of goods, having authority to sell on credit, sells 
to B on credit, without making the proper and usual enquiries as to the solvency of 
B, B, at the time of such wSale, is insolvent. A must make compensation to his prin- 
cipal in respect of any loss thereby sustained. 

(c) A, an insurance-broker, employed by B to elTect an insurance on a ship, 
omits to see that the usual clauses are inserted in the policy. The ship is afterwards 
lost. In consequence of the omission of the clauses nothing can be recovered from 
the underwriters. A is bound to make good the loss to B. 

id) A, a merchant in England, directs B, his agent at Bombay, who accepts 
the agency, to send him 100 bales of cotton by a certain ship. B, having it in his power 
to send the cotton omits to do so. The ship arrives safely in England, Soon after 
her arrival the price of cotton rises, B is bound to make good to A the profit which 
he might have made by the 100 bales of cotton at the time the ship arrived, but not 
any .profit he might have made by the subsequent rise. 

1. Skill and diligence required from agent— Where a skilled labourer, 
artisan or artist, is employed, there is on his part an implied warranty that 
he is of skill reasonably competent for the task he undertakes and an express 
prtnnise is not necessary. When the person employed is found to be incom- 
petent, the employer is not bound to employ him to the end of the term. 
Misconduct in a servant is a justification of his discharge . '['he failure (o 
affcKTd the requisite skill which was expressly or impliedly promised is a 
breach of legal duty and therefore misconduct. Where, however, there is no 
representation of ability and skill, and person is employed in a task donand- 
iiD^ (heir exercise, he undertakes no responsibility for the efficient discharge 
^E»f his diuty’'. Where a person is employed With knowledge of his qualifications 
ahd he does what he thinks to be the best, there cart be no question of 
sieg^ilgemx unless he does anything which any reasonjable man with his 


v, Cvrmtiut, 5 CkiNS i iUl'-;ER. llq;> (53^. 
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qu^ilicAtions would have ouiitted to do*. A person who undertakes lor 
reward to act as a skilled agent is bound to bring reasonable and ordinary 
csire and knowledge to tlie performance of his duty as skilled agen^. He 
ought not to rely on the statement of others**. Commission agents should; 
act as prudently and wisely in arranging business on their clients* behalf as 
they would do when acting on their own behalf**. An agent is guilty of 
negligence if he does not make a contract as he is employed to do, in such 
a form as could be enforced, though he acts in conformity with the custmn 
of the market ; such a custom is not valid because it is both unreasonable and 
illegal**. An exception clause in a charterparty agreement will protect the 
shipowners from the consequence of negligence**. Once a master has con« 
doned any misconduct on the part of the servant, he cannot claim a ri^t to 
dismiss the servant or impose a fine for the offence**, or by suspending him 
refuse to pay him wages**. 

Sections 211 and 212 make: it clear that in the ca.se of tl»e agent’s negli- 
gence he is liable to make good the damage directly arising from his neglect, 
but not indirectly ot remotely caused by such neglect or misconduct**. Where 
documents relating to goods sold are negotiated through a Bank and the 
buyer clears tlic documents on paying the price to the Bank together with ‘C 
Form under the Stiles Tax Ai t and the Bank in forwarding the price to seller 
omits to forward the 'C* Form with the result that the seller is required to 
pay sales lax at a higher rate thus incurring a loss of Rs. 900. the seller 
can recover this amount from the Bank**. 

An advocate in the cxcrci.se of his profession is bound to exercise reason- 
able skill and prudence but he is not expected to be infallible. If the con 
struction put by an advocate on a compromise decree be not so unreasonable 
that no skilled advocate would advise his dient in that sense, the client’s 
case against his advocate will fail**. A refund is claimable when a pleader 
through neglect does not appear ; but where a pleader suddenly falling ill 
engages a Barrister to look after his case, but the dient refuses to gpet his, 
work done by the Barrister, the pleader has done all that could possibly be 
expected from him, so on hi.s death his representatives arc not liable to 
refund the fees to the dient**. The hospital authority is not liable for tlie 
negligence of the members of its professional*® or nursing* staflf. A tahsildar 

8 CMnnathamby v. Kuddus, 94 1C 80, 8<)2. 

9 Lee V.. Walker, LR 7 CP 121; 

10 Sitammpur Coat Co. v, Colley, 13 CWN 59. 

11 Nandram v. Gokal, 149 IC 688. 

12 Neilson v. James, 9 QBD 546. 

13 Svemsons v. C. S. S. Co„ (1932) 1 KB 490 : (1931) AU ER Rep 37, 

14 Diet. Council v. Vithal, 1941 N J25; Gidugu v. Krishna, 1942 P 176. 

15 Pttdina v. A. M, Borough, 1943 B 9. 

16 Pattnalal v, MohanM, AIR 1951 SC 144. 

17 R, J./Mbhamed e. Indian Bank, AIR 1975 Mad 220. 

18 Sow V. Holfcor, 9 R 575. 

19 Beri Pars}^ v. Ram, 33 IC 993. 

20 y* C." C., (1935) 1 KB 516. 

1. V. Clacton, (1936) 2 KB 11. 
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aj^p^nted by a landlord is boiuid to take all precautions wbidi an ordinary 
prudmt man of business would take in managing the affairs of his own. K 
he fails to do so he will be liable for the loss occasioned by his default. In 
a suit for accounts against the tahsildar, a claim for damages arising from the 
laches of the agent may be included^ Where goods bought by the plaintiff 
were sent to a wrong station by the vendor by means of railway, the vendor 
in contracting with the railway company contracted as the plaintiff's agent 
and therefore would be liable if guilty of negligence*. An agent spnHing 
goods by rail in an open truck at the owner’s risk is guilty of ne^igence and 
liable in damages, the measure of such damages is the difference between the 
price Of the goods in their undamaged condition and their market , value at 
the time when they reached destination*. It is the duty of an agent ^trusted 
widi the investment of moneys belonging to his principal to have k proper 
valuation made of the property on the security of which the invesraent is 
made. If he chooses to rely mainly on his own general knowledge he does 
so at his own risk and will be liable for loss which the principal mayi suffer . 
If the security was originally adequate the agent will not be liable tor an 
accidental diminution in the value e.g., by a slump®. Wlicrc the defendant 
undertakes to collect money on behalf of the plaintiff and pay certain debts 
out of the collection but fails to do so, his liability is limited to the payment 
of interest, it does not include the costs of suit which were regarded as too 
remote*. A servant is liable to pay to the master the value of goods lost 
when he fails to establish that he took every possible care and caution and 
was not guilty of negligence^ In Vtshinji v. Jasraf, it has been laid down 
that the case of an agent is different from that of a bond-debtor or purchaser, 
the agent is not bound to find out his principal and pay him the amount due 
as damages for negligence on the agent’s part. 

2. liability to compensation. — ^There can be no doubt that an agent 
who is guilty of negligence must make compensation to his principal in 
respect of the direct consequences of his neglect*. The agent may, however, 
stipulate by express agreement for exemption from the consequences of his 
ac^ or neg^lect‘“. In the absence of the English practice of employing archi- 
tects and engineers with full power of supervision, the liability for defect in 
the construction of a building has to be determined with reference to the 
tdauiemship of master and servant. In order to charge an engineer with 
liability, it must be shown that the defects in the building are due to want 
of ildll, n^ligence or misconduct on his part”. An agent being authorised 

2 Mamesb v. Easin, 52 IC 71. 

J Kishgn Danid v. Har Prasad, 7 ALJ 732. 

4 Stoxdmtd V. Fateh, 120 IC 529 : VenhtUt v. S. of S., 1937 AC 248. 

5 Sbato V. Jack, 137 1C 531 PC. 

ti Xwigontinv v. Venkatarama, 28 IC 035. 

' 7 AhdttihBt V. ^dxdtoawd, 28 Bom 1.E 500. 

8 SO 1C 148. 

;; 9 Smd Me! y. Fateh Chand, 11 Lab 227. 
is : V. Manehaster 10 CB 4S4. 

97 K! 200.: 
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to 4o aa a£t, which aa is in itself an impriident one, and which the principal 
ou^t never to have authorised to be done, is not to be made liable £or it 
when the loss is occasioned” An agent not guilty of negligence is not liable. 
Freij^t is the reward for the safe conveyance and delivery of goods. A 
domestic animal is not cargo, so if it dies in transit, the agent is not guilty <4 
n^igence”. An agent acting within the scope of his agency and with 
reasonable care, and honestly in the interest of the company, is not personally 
liable for lo^es which the principal may suffer by reason of his mistake or 
error in judgment”. An agent responsible for the loss of public money, 
otherwise than by act of God or the king’s enemies, is liable to make good 
the loss when he is stabbed and robbed of the money”. A right to damages 
for conversions arises in favour of the principal on each occasion that an 
agent sells securities deposited with him by the principal”. A gratuitous 
agent is liable for gross negligence, but this means that he is bound to take 
the same care of the property entrusted to him as a reasonably prudent smd 
careful man may fairly be expected to take of his own property of the like 
description”. 

3, Limitation. — Under Art 90 a suit by a principal «^ainst an agent for 
neglect or misconduct should be brought within a period of 3 years from the 

time such neglect or misconduct became known to the plaintiff. The know- 

ledge of these acts of misconduct can only be known to the principal when 
he gets the books of account”. The refusal by an agent to render account to 
the principal, as mentioned in Art. 89, must be an express refusal on a definite 
date and not merely a virtual refusal to be inferred from the conduct ot the 
agent, A suit for rendition of accounts against the heirs of a deceased agent 
with a direction for payment out of the estate of the agent in the hands ctf 
the heir, however, is governed by Art. 120 and limitation begins to run from 
the agent’s death”. A suit by a principal against the agent for the recovery 
of money lent by the agent to persons to whom he was not authorised to 
lend is a suit for an ordinary money account and is governed by Art. 89*. 
A claim against a pleader for account will be barred under Art. 89 cm the 
expiry of 3 years^ To a suit by the principal against the agent to compri 
the latter to render an account to profits received by him by carrying on, 

12 Overend & Gurney v. Gibb, LR 5 HL 480, 502. 

13 Mdftarafa of Pithapuram v. Thos. Cook & Son, 1936 M 977. 

14 Leonas Nitrate Co. v. Lagunas Syndicate, (1899) 2 Ch 392, 422 : Rajanm v. Abdul, 
31 IC 450. 

15 Gufiar v. G. G., 1942 Pesh 33. 

16 Soiiowa^ V. Me. LmgUn, 1938 AC 247. 

17 (kbim V. Me. MuBen, LR 2 PC 317, 336 sq. 

18 PaJaniappa v. P, M. JR. Ml Firm. 25 IC 136; People's Bank v. HargopeA, 1936 
L 268. 

. 19 Fmaa v. Imtkai, 13 IC 930, 935 ; Girraj v. Rom RaghuHn 31 A 429 ; but Art 115 
or 116 has been held to apply according as the contract is roistered or boh 
JhapifatmsM v. Rash Bahari, 16 CLJ 288. But it has also bean held that ihb «nle 
must be tnought trithin 3 years under Art 89, Nobin v. Chondm, 21 €Vm W } 
ShammMla v. Ckum, 26 CWN 320} BiJfcrom v, /odoh, 1935 C 817. 

, 30 41 M J. , 

I y, Twimtif 47 MLJ 483. 



itl THE INDIAN CONTRACT ACT {si 2B 

on his own account, business similar to that of the principal. Art. 62 or 90 
appliesl If the appointment of the agent be by a registered instriimeat, 
and the suit be for compensation for a breach of contract. Art. 116 api^ies. 
Where the suit is not merely for an account but is a suit to enforce in the 
principal's favour the charge created to secui-e the moneys which might be 
found due from the agent to his principal, Art. 132 applies*. Where an 
agent is bound to render accounts at fixed periods, there is a cause of action 
for accounts at the end of each period. An agent is not bound to render 
accounts for a period longer than 6 years before suit under Art. 116*. An 
agent’s liability is to his principal to render an account of sums received 
by him, the account is one and indivisible, and he cannot plead Ibnitation 
as to any particular item as against his principal*. The above Artidles which 
are all of the Act of 1908 have since been renumbered. 

213. Agent’s accounts. — An agent is bound to render jproper 
accounts to his principal on demand. 

1. The section. — The principle is well esiahlished that an agent entrusted 
with money or goods by a principal, to be applied on his principal’s account, 
cannot dispute the principal's title unless he proves a better title in a third 
person, and that he is defending on behalf of and with the authority of the 
Uiird person. The same principle controls the relation of bailor and bailee*. 
As between the principal and the agent there is a contractual relatton as 
well as a fiduciary relation, one of the contractual teims is tJiai the agent 
should render an account to the principal of his dealings with the property 
entrusted to him. This obligation cannot disappear except by the transfer 
of the contractual right by novation or operation of law ; and it may well 
subsist, notwithstanding that the prop<.*rly belongs to some one other than 
the principal®. An agent cannot challenge the title of the principal to receive 
money. The agent is liable to account even when he is under suspicion^ 
An agent, like a bailee, is estopped from setting up jus iertii against his 
principal, unless he defends with the authority of the tertiou^. An agent 
appointed by an administrator of an estate as such is not liable to account 
to the person entitled to the estate and it makes no difference that the 
administrator obtained the grant as the attorney of the mother and the 
guardian of the person entitled*. A preliminary decree may be passed against 
agents of a joint family for rendition of accounts**. The agent is bound not 

2 Puran Mai v. Ford, 41 A 635. 

, 3 ■ Httfezuddin v. Jadu, 7 CLJ 279 ; Panchamn v. Kunja, 9 CLJ 1 ; TroUokhya v. 
AMms, 21 CL] 459; Madhusudan v. Rakhal, 22 CIJ 552; /ogesk v. Satu>de, 14 
eWN 122. 

4 M^hura v. Cheddu, 39 A 355 ; Jogesh v. Benode, 14 CWN 122, Art 115 held to 
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' 6 riBAowum v-, Misl^dmddin, 56 lA 170. 

/ jr JbiMi V. imi, 1942 P 108. 

Pudii*’ Miihammd, 1934 N 71. 

Pichappa, 30 M 243. 
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only to render an account but under S. 218 be is bound to pay over, to 
fntndpal what is found due on the taking of such account. The agent is 
entitled to daim an indeuuiity from his principal after rendering an account,, 
In commissicm agency, before an agent can daim an indemnity, he has a 
duty to account. This obligation on the agent’s part to account to his principal 
cannot be assigned^^ An agent is bound by the accounts submitted by him 
from time to time unless he can show that the statement was made uninten' 
tionaUy or by mistake'*. 

Under the section a principal has a statutory right against his agent for 
an account but the agent has no such statutory right against the prindpal. 
Neverthdess there are cases where a suit for an account against the principd 
has been held to lie'*. If the principal is found to owe money to the agent, 
it is not necessary for tlie agent to sue the principal, a final decree may be 
made in the principal’s suit'*. There is no hard and fast rule that under 
no circumstances can an agent call on his principal to render accounts. While 
the principal is under no statutory obligation to render' accounts to his agent, 
he does become an accounting party in special circumstances or under trade 
usage or a dehnite contract'*. An agent cannot bring a suit for accounts 

against his principal, but only i'or the balance due upon an account. The 

agent is liable alone to render accounts and the principal is not'*. A pleader 
cannot maintain a suit for accounts against his client*’. The agent is not 
entitled to institute a suit for accounts against his principal, his suit must 

be for the recovery of the specific amount alleged to be due to him firom 

his principal. If in a suit brought by the principal against the agent an amount 
be found due to the agent, the agent is not entitled to a decree for the amotmt ; 
he therefore cannot object to the withdrawal of the suit for accounts by the 
principal'*. Under the section an agent is under a statutory obligation to 
render accounts to his principal, but the principal is under no counter statutory 
obligation of the same nature towards the agent. The mere fact that the 
principal did keep an account docs not entitle the agent to demand it'*. 
An agent has not always a right, whether special circumstances exist or not, 
to claim an account against his principal**. A person meddling with another 
man’s property or money is liable to render accounts, even though no caa^ 
tractual relations have been established'. 


11 Ghisulal v. GambhinruU, 62 C 510. 

12 Shaw v.^ Picton. 4 B & C 715 : 107 ER 1226. 

13 Culabari v. /. E. Insce., 167 IC 929 referring to Jessaram v. Ratanchmd, 78 1C 
846 iSkepard v. Brown, 7 LT 499 ; Firm Kahn v. Baldev, 1942 L 81 ; Mahadaoi 
V. Spnkara, 1940 M 504. 

14 Firm Kahn v. Baldev, 1942 L 81 ; Kansht v, Duia, 1938 h 723. 

15 Ram V. Asim C. Assurance, 144 IC 505. 

16 Oopikisan v. Padamraj, 37 IC 510 ; Devi v. Copal, 1934 L 708 ; Mirza v. K. Foot- 
weor. 1946 A 489. 

17 iti»mada v. Mahan^, 1937 C 359. 

18 Hfinumatt v. Bdmukmd, 104 IC 339; Keshoram v. foti Samp, 14 IC IS.. . 

» CMant y, Fm, 78 1C 959. 

. 20 ; v. Ratanchmd, 87 IC 846. 
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2. Agent's duty to n»ider accottnts.^Under this section an agent is txmd 
to keep and render proper accounts to his principal on demand. As stated 
in Pearse v. Green*, it is the first duty of an accounting party, whether an 
as^t, a trustee or receiver, to be constantly ready with his accounts ; he 
must further be always ready to explain them and produce vouchers*. It is 
the duty of an agent to preserve correct accounts of all his dealings, and loss 
of sudh evidence falls heavily upon him. The court will in such event 
{^resume everything most unfavourable to him. If an agent by his own 
amduct makes it impossible to ascertain the amount of profit realised, he 
will be disallowed his commission*. Every principal has a right to claim 
accounts from his agent, and an agent is bound to render accounts to his 
principal on demand provided the accounts between them are stated or 
settled*. Rendition of accounts means something more than merely Wding 
the accounts and making over the account books to the principal ; it\ means 
submitting and explaining the accounts to the principal and paying <Ver to 
him the balance due, if any, from the agent®. When all the papers' have 
been submitted, it is the principal’s duty to call upon the agent to explain 
the accounts ; on refusal, an account might be ordered by the courts As to 
difference between account rendered and account stated see Radhika v. Nand- 
kumat*. An agent who has drawn sums of money from the principal is 
clearly liable to account for the same®. An agent is liable to render accounts 
to the principal of all his dealings in the various transactions carried on 
by him as agent, but, in the absence of a special contract, the principal 
cannot be permitted to select capriciously a single transaction and daim the 
fruits thereof without an adjustment of the rights and liabilities of the parties 
in relation to other transactions'®. Where an agent enters into a contract 
in his own name with a third person and brings a suit to recover damages for 
breach of the same and obtains a decree thereon, the principal cannot sue 
the agmt for the recovery of the sum recoverable under the decree of the 
agent against the third person". It is open to the principal, before a suit 
is brought by the agent, to have commenced an action himself for breach 
dE contract against the third person. He might have also, as pointed out 
in Sadler v. Leigh?*, intervened at any stage in the action which had been 

2 laa & W. 135. An accounting party not rendering accounts must be charged 
with interest. 

3 Shib Chandra v. Chandra, 32 C 719, 724 ; Annoda v. Dwarka, 6 C 754 ; Madhu^ 
sadan v. Rakhal, 43 C 248 ; Prasanna v. Bum & Co., 7 IC 270. 

4 Crag V. Haig, 20 Beav 219. 

5 Mwiefc V. Jwala, 1947 B 135. 

6 Fatime v. Imtiasi, 13 IC 930 ; Shiva v. Hanuman, 1938 P 392. 

7 BaAi V. Kesho, 184 IC 495. 

By Mad v. N<tmd, 1944 N 7, . 

$ y Hurrimth v. Krishna, 14 C 147 PC., see as to the fewm of a suit for accounts; 

. y see Dasamber v. KaUyrutth, 7 C 454. 

Godhanram fdhamutt, 40 C 335. 

ht "dlfm'r. Atherton, J H 8t N 172; Bristow v. VfMtmmi i IHC 391 : 31 tj Ck 
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commenced by his agent”. Where a imnor comes to court to have sm aocotmt 
tahcn as between himsdf and his agent, and it is found on taking d»at accoiistt 
that the agent has made certain advances to tho guardian and those have 
been apjdied for the benefit (rf the minor, the agent ought to be allowed those 
advances in taking the accounts”. A principal can sue an ^ent for a sum 
of money had and received on his behalf and may also bring a suit for 
accounts”. A landlord is entitled to a decree against his agent for the rent 
which owing to the agent’s negligence has not been recovered”. There is 
no objection to joint and several accounting to joint and several principals". 
An agent borrowing money on the principal’s credit is bound to account. 
The fact that some of the creditors have given up their claims against the 
principal has nothing to do with the rights and liabilities as between the 
principal and the agent”. When an agent uses a debt due to his principal 
in order to obtain valuable property for himself, he in fact releases the debt 
on behalf of his principal and is liable to account for the same to the principal”. 

Though an agent has no statutory right for an account from his princi- 
pal, there may be special circumstances rendering it equitable for the 
principal to render account to the agent e.g., where all the accounts are 
in the possession of the principal and the agent is unable to determine his 
claims for commission, or when his remuneration depends on the extent of 
dealings which are not known to him, or when the amount due to him 
cannot be ascertained without going into the account of the principal®. 

In order to maintain a suit for account the defendant must stand in 
some such relation to the plaintiff as that of an agent, or bailee, or receiver, 
or trustee, or partner*. Wiiere the relation between the parties is not that 
of principal and agent but that of landlord and tenant, a suit for account 
is not maintainable*. An agent does not owe the .same duty to the guarantor 
which he owes to the principal*, nor is a suit maintainable against a pc^kd 
adati^. But it is maintainable where one of the persons liable acquires 
the interest of others also liable imder the same contract*. A suit by a 
principal for accounts, on the allegation that the agent has not rendered 
any account, has manifestly an entirely different scope from that of a suit 
in which the principal alleges that the agent has rendered accounts but 
prays to have them reopened or to have liberty to surcharge and falsify. 

13 Godhanram v. JahamuU, 40 C 335. 

14 Surendra v. Atul, 34 C 892. 

15 Kishm v. Sftomlal, 109 IC 867. 

16 Httri V. Ram, 1939 P 17. 

17 Cham v. Sital. 1949 C 650. , 

18 Kadiresan v. Ramanatkan, 102 IC 561 ; Muthtah v. A/agappa, 41 M 1. 

19 AVhal V. Kishori, 12 ALJ 463. 

20 Narmdas v. Papammal, AIR 1967 SC 333. ^ 

1 Gurditta v. Asan, 122 PR 1881 refd. to in AlUOudiad Bank v. Simla Banking Co*, 

114 IC 32ls 

, 2 Bkekdikdri v. Bodhisittgh, 27 C 663. 

3 AT. Miffs v. 1941 B 108, 

4 Z3a% V. timepr, 1948 L 14. 

5 *. A*6Br, 1948 A 58. 
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tibem on the ground oi jEraud or material error*. As between the {nrindp^tl 
and the agent a settled account wUl not be reopened unless fraud or tmdue 
influence is established*. The auditing of a company’s accounts, no doubt, 
does, in the absorce of proof of fraud or mistake in connection with the 
audit, dose the accounts as between the shareholders and the directorate, 
but it does not predude the company from calling upon its agent for ren- 
dition'. In a money daim by the principal against his agent, the agent 
is not entitled to set up a jus tertii*. A suit is not for an account unless 
the plaint asks for the taking of accounts^'. 

The principal is always entitled to have a final account taken between 
himself and his agent at the determination of the agency. If from time 
to time accounts have been taken and settled between the parties, the agent 
when rendering his final account will be entitled to rely upon those casual 
accounts and to urge that they ought to be accepted as prima facie cprrect^. 
Where an agent files a suit for the recovery of an amount alleged\ to be 
due to him from his principal on account of advances made by him for 
the purchase of goods after giving credit to the principal for a particular 
item, the principal’s right to claim damages from the agent with regard 
to this item by suit is not barred, as it is not obligatory upon a defendant 
to plead an equitable set-ofP®. The whole basis of a decree for accounts 
is the liability on the part of the defendant to an account. A finding that 
it would be convenient to have the accounts examined in court will not 
suffice to bring a suit for accounts against a party, especially when the 
principal- has got all the accounts of his agent in his possession'®. The law 
does not impose any duty upon a plaintiff who calls his agent to account to 
satisfy the court that there is or ought reasonably to have been some surplus 
in the hands of the agent. The plaintiff has only to show that the defendant 
is an accounting party", and disclose such particulars as would establish a 
prima facie liability against the agent". A suit for accounts against an 
agent necessarily involves an undertaking by the principal to pay to the 
agent any sum that may be found due to the agent on the taking of 
accounts and it is unnecessaiy that the agent shoidd plead a set-off or counter- 
daim“. In a suit for an account, it is open to the agent to say that on 
accounts being gone into, money would be found to be due to him and that 

6 Frasanm v. Bum & Co., 7 IC 270, 274 ; see Ram v. Partab, 1948 A 138 as to when 
account can be reopened. 

7 Kedanund v. Gir Prosad, 17 CWN 1060, the rule does not apply to the case of 
inincipal and surety, 

8 Ram v. Imperial Oil Co., 42 IC 375. 

9 ; Bbtttstm v. M. M. & Co., (1937) 2 KB 142. 

10 iaganmtk v, PaadJran, 1937 N 172. 

11 Ahhm V. Keshodas, 13 1C 642. 

12 .. Genrindtt v. Rudratn^, 49 MLJ 14. 

13 Ntdini v. Gadadkar, 49 CLJ 245 ; Bharat v. Kiran, 52 C 766; Shiva v. ffanuman. 
im f 392. 

Das V. Bhagurat, 1 AtJ 347, dted in Vankor v. Toshan, 32 ALJ 453.. 

V. Keshd, 1940 P 114; Sktva v. Hammm, 193t P , 

' $0 ^/pimiumd v. fagat Naraint 7 ALJ 543 ; Shaami v. On#*, 1937 A 236. , 



a deanee, should be passed in his favour fw such amount as may be found 
due to him". An agent cannot get a discharge by accounting to only one 
of two co-principals”. When an agent has to account to more than one 
principal, they must all sue. He is not liable to render separate accoimts 
in separate suits to each of his principals to whom jointly he is accountable”, 
ft is no doubt desirable that the court passing a preliminary deo’cc for the 
taking of accounts should decide who is to be the accounting party. But 
it is open to the court to give instructions at any time to facilitate and 
regularise the taking of accounts”. Interest on capital is not to be charged 
on the taking of account. Delay of the principal in collecting assets, on the 
agent leaving the business, should not prejudice the agent in the taking of 
accounts. Outstandings which have not been realised by the principal should 
not be insisted on to the prejudice of the agent*. 

On (he death of the manager a fresh right to account accrues to the 
employer as against the manager’s representative*. But the representative 
may not be called upon to render an account in the same sense as the agent 
himself. The liability to render account is a personal one attaching to the 
agent and cannot be enforced against his heit. The remedy of the principal, 
in a case of this de.scnption, is to sue the representative for any loss he may 
have suffered by reason of the ne^igence or misconduct, the misfeasance or 
malfeasance, of bis agent ; in other words, the suit is not one for account 
strictly so called but a suit for money payable to the principal by the 
representatives of the agent out of the assets in their hands*. A principal 
is entitled to have the accounts kept by the deceased agent explained by the 
heirs of the latter. He must put in a statement of claim against the heirs 
and prove each item*. In a suit by the principal against the agent’s legal 
representative for rendition of accounts and for the recover)’ ol the amount due, 
the burden of prool' of the anioimt due is on the plaintiflp. Even as against 
the representatives of an agent the principal is entitled to a decree for sums 
actually due to him on account of the agent havittg leccivcd and failed to 
account for tliem and also for sums which he negligently failed to collect 
when it was his duty to collect without proving actual receipt of the sums by 
the agent. The only difference in substance between a suit for account against 

, 17 Hartnath v. Krishna, 14 C 147 ; Ramalinga v. Ragkunatk, 20 M 418, refd. in to 
Wall v, Khoja /, Trading Co., 150 1C 464, 

18 Jagdip V. Rajo, 75 IC 1022; Raghhar v. Firm Piare Lai, 1933 L 93. 

19 Kttdir V. Raieherressa, 62 IC 766. 

20 Ram V. Ramchand, 157 IC 1113. 

1 Subramania v. Katmappa, 1938 M 38. 

2 Laudass v. Ctdcutta L, & S. Co,, 7 C 627 ; Sasi Sekharaswar v. Hajirannessa, 28 
CLJ 49X 

3 Kumedtt v. AsJmtosh, 17 CWN 5 ; Rameshwar v. Narendra, 71 IC 916 ; Badri v. 
Kasho, 1940 P 114 ; People's Bank v. Hargoptd, 1936 I 268 ; Ashu v. Arm, 1950 
Dacca 13 ; 54 CWN (2 DR) 188. 

4 V. Alawj, 42 CWN 1157. 

5 mguxiti, AIR 1573 A» 260. 
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an 8^;ent sum! that against the agent’s representative is that, the hurdien el 
proof in the latter case will be upon the plaintiff^. 

3. Umitation. — Under the section an agent is bound to render proper 
aiccounts to his principal on demand. It is his duty to keep proper accounts 
oi his dealings and a demand by a principal accompanied by non-compliance 
on the part of the agent would amount to a refusal under Art. 89 of the 
Limitation Act*. A suit by a principal against his agent for an account 
and also for recovery of money that may be found due from him is a suit 
Sox movable property received by the agent on behalf of the principal and 
not accounted for and is governed by Art. 89*, and not Art. 120* or Art. 62“. 
Art. 90 applies to suits by principals against agents for misconduct, neglect, 
et^. Art. 89 also applies to a suit brought by the legal represei^tatives of 
the principal against the agent or vice versa^. The above Articles have 
rince been renumbered. \ 

214. Agent's duty to communicate ndth principal. — It \is the 
duty of an agent, in cases of difficulty, to use all reasonable 
diligence in communicating with his principal, and in seeking to 
obtain his instructions. 

215. ^ Right of principal when agent deals, on his own account, 
hi business of agency without principal’s consent. — If an agent 
deals on his own account in the business of the agency, without 
first obtaining the consent of his principal and acquainting him 
with all material circumstances which have come to his own 
knowledge on the subject, the principal may repudiate the 
transaction if the case shows either that any material fact has 
been dishonestly concealed from him by the agent, or that the 
dealings of the agent have been disadvantageous to him. 

Illustrations 

(a) A directs B to sell A’s estate. B buys the estate for himself in die name 
of C.^ A, on discovering that B has bought the estate for himself, may repudiate the 
sale, if he can show that B has dishonestly concealed any material fact, or that the sale 
has been disadvantageous to him. 

(b) A directs B to sell A’s estate. B, on looking over die estate before selling 
it, finds a mine on the estate which is unknown to A. S informs A that he wishes 
to buy the estate for himself, but conceals the discovery of the mine. A allows B to 

6 Venhtta v. Mohana, 44 M 214 ; Purshottam v. Rem, 1945 B 21. 

7 Canesh Das v. Gangarem, 123 IC 228. 

8 Madhusudan v. Rakhtd, 43 C 248 ; Sibchandra v. Chandra, 1 CLJ 232; Madhub 

V, Debendra, 1 CLJ 147 ; Mahendra v. fadu, 9 CLJ 107 ; see Bhagatram v, Harjas, 
112 1C 719 ; f>tirciit Mai v. Ford Macdonald, 41 A 635 ; JUkram v. Jaded), 1935 C 
817. • . . 

9 

.. FStondkar v. Muhammad, 60 C 1347. 

; 11 Bmmidaadr v. Ntaendra, 71 IC 916; P«>ple^s Satdt r, 1934 1 268. 

V 12 V, faddb, 40 CWN 245 ; Asfia v. 1950 Dacca II ; 54 (2 DR) 18*. 
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buy. in ignorance of the existence of the mine. A, on discovering that B knew of. the 
mine at d»e time he bought the estate, may either repudiate or adopt the sale at his 
option. 

The section. — ^The law laid down in the section modifies and somewhat 
relaxes the English law on the subject^^ The section gives the {nrincipai 
the right to repudiate the transaction when an agent, without the knowledge 
of the principal, deals with the business of the agency on his own account. 
S. 216 confers on the piincipal the right to claim the benefit gained by the 
agent so dealing if the principal chooses to adopt the transaction. The rule 
laid down in this section is subject to an important qualification ; no such 
qualification, it will be seen, has been set out in S. 216. The rule may be 
shortly stated as that “a person, who stands in a relation of trust, or confidence, 
to another, shall not be permitted in pursuit of his private advantage to 
place himself in a situation which gives him a bias against the due discharge 
of that trust or confidence”**. It cannot be gainsaid that it is misconduct 
on an agent’s part to deal on his own account in the business of the agency 
without first obtaining the consent of his principal and acquainting him 
with all material circumstances which have come to his knowledge on the 
subject. Under English law the principal has the absolute right, when he 
ascertains that the agent has been clandestinely acting as principal in a 
contract connected with tlie business of the agency, to repudiate the 
contract. This right however, in India, is qualified by the section*®. Where 
the principal cannot, by reason of the limitations imposed by the section, 
repudiate a contract on the ground merely that the agent has dealt on his 
own account in the business of the agency, there can be no question of the 
principal’s electing to accept from the agent any satisfaction other than the 
performance of the obligation contemplated by the contract*®. 

2. Agent dealing on his own account. — A purchase or sale made by an 
agent of his own goods for or to his principal, without di.sclosing that fact, 
is not ipso facto void, not is a contract for future delivery, if made by the 
agent with himself, void, because there is a possibility of its being disadvan- 
tageous to the princip^ll'^ An agent stands in a fiduciary relation towards his 
principal. He will, not be permitted to enter into any transaction in whidi his 
peisonal interest conflicts with his duties towards his principal, except with 
the consent of the latter, given after all the material circumstances and the 
exact nature and extent of the interest of the agent have been fully disclosed 
to him. An agent for the sale of goods cannot make a secret profit for him- 
self or for a person with whom he has been associated**. It is an equitable 
rule that no fiduciaiy agent shall, under pain of consequences, intentionally 
place himself in a position in which his interest may conflict with his duty. 

P Bughumtk V, Ram, 160 IC 6. 

H Burton: y. 'Wookey, 6 Madd 367, see Indian Trusts Act, Ss. 52, 53. 

15 Mamchand v. Chapmm, 41 CWN 460. 
p Ram Chajurtdn, (1937) 1 Cal 757. 

1? Rama^hearOta v. TomsordOuw, 102 1C 366. 

% Jimm Mai, 9 Lah 7; Rughnath v. Ram, 160 IC 6. .... 
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Tbe proaaoters oi a a>mpany stand in a fiduciary relation to it and to those 
pcTkms whom they induce to become shareholders in' it, and cannot in equity 
bind the company by any contract with themselves without fully and fairly 
disclosing to the company all material facts which the company ought to 
know®. In the leading case the rule is thus laid down : '"XTie rdations of 
principal and agent, trustee and cestui que trust, parent and child, guardian 
and ward, priest and penitent, all furnish instances in which the courts of 
equity have given protection and relief against the pressure of undue advan- 
tage resulting from the relation and mutual jxjsition of the parties, whether 
in matters of contract or gift”®. It is the duty of an agent for arranging a 
loan and to get that loan <m the best terms possible. He cannot put himself 
in a position in which his interests conflict with his duty and \fithout full 
disclosure to his principal he cannot validly lend his own money to his prin- 
cipal upon terms which he has adjusted. The effect of the bret^h of his 
fiduciary relationship, which is inherent in all agencies, is that th^ principal 
is entitled to regard the transaction as a voidable transaction, an^ to have 
it set aside in the usual way, if the parties can be remitted to their former 
position*. If an agent deals on his own account in the business of the 
agency the principal may repudiate the transaction if it appears that the 
dealings of the agent have been disadvantageous to him®. The mere passibi- 
lity of the agent’s duty to his own principal and his own interest being in 
conflict is sufficient to bring a case within the section. An agent instructed 
to sell goods cannot sell them to himself and then buy from himself on the 
due dates of delivery. A trade usage which is illegal and unreasonable is 
not binding on the principal*. It is the duty of an agent not merely to do 
nothing to injure the interests of the principal but to do all in his power to 
further them, and not to place himself in a position in which his interest 
might be adverse*. An agent is not entitled, being employed as a broker, 
to convert himself at will into a principal by allocating to him his (agent’s) 
own goods'. 

'The law as stated in this section is different from the law of England, 
which is very strict indeed, the view being that the court will not allow a 
man in a fiduciary capacity to put himself in a position in which his interest 
might be adverse to the interest of his principal. Under the law, as stated 
in the section, in order to set aside a transaction it is necessary either that 
the agent should have concealed a material fact dishonestly or that the 
dealing should have been in fact to the disadvantage of the principal. The 
omdttding words are put there expressly to make applicable to the case of 

13 tagunes Nitme Co. v. Leonas Syndicate, 0899) 2 Ch 442, 421 

20 Biitmger V. New Sombrero P. Co., 3 AC 1218, 1230 : (1874-80) All ER Rep 271. 

1 Bisweswer v. Guru Charan, 48 CLJ 266 ; Regier v. CampheU-Stuart, 1939 Ch 766 : 

(1939) 3 All p 235. 

2 JKote V. Ntdam, 42 30C 357, 

3 , Jmdddm y. Dhumamral, 37 IC 24L 

4 V. Ford, 41 A 635. 

5 ’^ 
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|»iQdpal and ^nt the general rules as to fraud which appear in Ss. 17 and 
19. This section cannot be used to render lawful actual dishonesty on’ thi 
part of an agent'. Under 88 of the Indian Trusts Act it is the duty of «i 
agent not merely to do nothing to injure the interests of the plaintiff, but 
to do^ dl in his power to further them and therefore not to [dace himself in 
a position in which his interest might be adverse. The agent mi^t be 
compdled by suit to account for the profits which he has made in his own 
private business’. If there has been any underhand dealing by the agent 
it is not enough for him to tell the principal that he is going to have an 
interest in the purchase. He must make a full disclosure of the exact nature 
of his interest. It is not sufficient to make statements such as may put the 
principal on enquiry®. Even an agent can become a purchaser if he pays the 
price to the principal on his own responsibility*. 

3. English Law . — “An agent employed to purchase cannot legally buy 
his own goods for his principal. Neither can an agent, employed to s^, 
himself purchase the goods of his principal’'*®. As soon as the owner discovers 
the true position he may declare himself not bound, or he may adopt the 
purchase, i.e., ratify the transaction**. “Where an agent employed to seU 
becomes himself the purchaser, he must show that this was with the know- 
ledge and consent of his employer, or that the price paid wm the full value 
of the property so purchased ; and this must be shown with the utmost dear- 
ness and beyond all reasonable doubt’’*®. “Any surreptitious dealing between 
one principal and the agent of the other principal (e.g., by the payment 
a secret commission) is a fraud on such other principal,” and the defrauded 
principal can apply to court to have the contract rescinded or, if he elects 
not to have it rescinded, to recover from the agent the sum received by him, 
it is unnecessary to go further and see what effect the offer had on the mind 
of the person to whom it was made. * 2 * As has been said, “no man should be 
allowed to have an interest against his duty”*®. The principal may also 
recover from the agent and the person who has paid the bribe, jointly or 
serverally, damages for any loss which he has sustained by reason of entering 
into the contract**, or, as has been stated above, he may have the transaction 


6 Achutha v. Bowden, 45 M 1005. 

7 Purm Mol V. Ford, 41 A 635. 

8 Dunne v. English, LR 18 Eq. 524, 533 sq. ; Battison v. Hobson, (1896) 2 Qi 403, 
413, 414. 

9 Gordon Woodroffe & Co., v. Shaik M. A. Majid, AIR 1967 SC 181, 185-86. 

10 Bentley v. Craoen, 52 ER 29 ; Rothschild v. Brookman, 5 Bli. NS 165, 192 ; see 
Farrar v. Farrars 14., 40 Ch D 359, 409 ; Murphy v, O. Shea, 2 ) & La 422. 

11 Aktieselskabet v. Harding & Sons, (1928) 2 KB 371, 383; Vfaddett v. Blockey, 
4 QBD 678. 

12 Charter v. Trevelyan, 11 Cl fit F 716, 732. 

12a Panama & S. P. T4egraph Co. v. Indian Rubber Works, LR 10 Ch 515 ; Salford 
Corp. V. Lever, (1891) 1 QB 168, fold in Hovenden v. Mttthoff, 83 LT 41 : 
(1900^3) All ER Rep 848. 

13 SMpway V. Broadwood, (1899) 1 QB 369. 

14 Qrvat v. Gtdd Ekplbratim Syndicate, (1900) 1 QB 233, 344, 
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set a»de as fraudidait and recover any sum that he may have paid**. Where a 
lender pays a a>mmusion to the borrower’s agent, without the ctmsent of the 
borrower, the contract is voidable against the debtor**. Custom not known to 
the principal allowing an agent to sell his own goods to the principal cannot 
override the general law of agency*^ 


216* Prindpars right to benefit gained by agent dealing on his 
oWA account in business of agency.— If an agent, without the 
knowledge of his principal, deals in the business of the agency on 
his own acxount instead of on account of his principal, the 
principal is entitled to claim from the agent any benefit which 
may have resulted to him from the transaction. 


Illustration 

A directs B, his agent, to buy a certain house for him. B tells A it cannot be 
bought, and boys the house for himself. A may, on discovering that B hds bought 
the house, compel him to sell it to A at the price he gave for it. 

1. The section. — ^No man acting as an agent can be allowed to put him- 
self in a position in which his interest and his duty will be in conflict ; and 
no agent in the course of his agency, in the matter of his agency, can be 
allowed to make any proflt without the knowledge and consent of his prin- 
cipal**. "If a person, while holding a fiduciary position and acting in that 
capacity, makes a profit without fully disclosing his interest to those persons 
towards whom he stands in such a position, he must account to them for that 
profit**. In other words, an agent who sells goods at a profit to his principal 
is obliged to account to the principal the difference between the price at which 
he buys and that at which he sells'^ ; or, as has been .said, the difference 
between the price at which tlic agent supplies to the principal and the itue 
value of the goods at that date. 'I’he section, in effect, imposes something 
in the nature of a penalty upon an agent who acts improperly by converting 
himself into a principal, without making due disclosure. The operation of 
the section does not depend in any way upon the principal having suffered 
any loss. Of course, if goods arc acquired by an agent as an agent on behalf 
of a principal at a particular price, and the agent later on supplies these 
goods to the principal at an enhanced price, there is fraud on the part of the 
t^^t, which can be dealt with apart from the section*. It is no answer to 


15 Phosphate Sewt^e Co. v. Hartmont, 5 Ch D 394 ; Alexander v. Webber, (1922) 
1 KB 642. 

V l6 Re A Debtor, (1927) 2 Ch 367. 

17 MoUett V. Robinson, LR 5 CR 646 on ai^. LR 7. HL 802 ; see next section. 

18 Parker v. Me. Kenna, LR 10 Ch 96, 118, 124 : (1874-80) All ER Rep 443 ; Albion 

Steel Co. v. Martin, 1 Ch D 580, 585 ; Bran v. Ford, 1896 AC 44, 51 ; (1895-99) 
. AH ER Rep 1009 ; Goverdhan v. Abdul, 1942 M 634. . 

19 C, R. Rp, Co, V. Fortvood, (1901) I Ch 746, 766; Foweet v. Whitehouse, R & M 
132; Reiser v. (Campbell Stuart, 1939 Ch 766 : (1939) 3 AU 235, 

Rsmber v. Barber, LR 8 Ch 56. 
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say that in the course of acquiring the benefit which has been deriv^ by 
the .trustee or agent, he incurred a possibility trf loss. That may w^ be ; 
but if the transaction has resulted in gain, and is one which the trustett fx 
agpent has in reality been enabled to accomplish what he has done by virtue 
of his trusteeship or his agency, the consequence results that the whole benefit 
of the transaction bdongs to the person whom he must be considered to 
have represented throughout*. Money for tlie principal lying in the hands 
of the agent is the trust money and is liable to be followed as such if it can 
be traced*. 

An agent is not entitled to make a secret charge against his principtd 
any more than he is entitled to make a secret profit which he does not dis- 
close in his account. The two things stand on precisely the same footing*. 
If an agent, employed to effect a purchase on behalf of his principal frcmi 
a third person upon certain terms, cither sells his o^^'n goods to his principal 
or as agent buys from a third person upon other terms, the principal thereby 
is not bound, and in either event he is at liberty to repudiate the act of hiis 
agent in effecting the contract. If the agent sells his own goods and the 
principal adopts the transaction, tlie relationship of the parties quoad the 
contract of sale ceases to be that of principal and agent and ripens into that 
of vendor and purchaser*. When an agent utilises the principal’s money 
and makes a profit he cannot turn round and neat it as if it was an indep- 
endent transaction. It is open to tlie principal to call upon the agent to make 
good to him the profit he has so earned®. Wlicn an article is entrusted to 
an agent to be used for the owner’s benefit, all the profits which the agent 
may make by using that article belong to the owner. Thus, the master 
a vessel is liable to account to the owners for all profits made by a cargo of 
his own which the master placed on the vessel without the owner's know- 
ledge*. A commission agent is not at liberty to supply goods at a particular 
rate or otlierwise than at the rate prevailing in the market at the timy trf 
supply, though the name of the firm from whicli he purchased need not be 
disclosed*. Where an agent, whether of the vendor* or of the purchasa:, 
receives a secret profit from the other party not only must he account for that 
profit to the principal but he is not entitled to any commission from bis 
principal”. 

“It is an axiom of the law of principal and agent that a broker employe^ 
to sell cannot himself become the buyer nor can a broker employed to buy 
beemne himsdf the seller, without distinct notice to the princi]^ so that the 
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latter may object if hie thinks proper’*^. "It is founded on thu principle 
that an agent will not be allowed to place himself in a situation whidi under 
ordinary circumstances would tempt a man to do that which is not the best 
fot his inincipal and it is the plain duty of every agent to do the best he can 
fcnr his prindpai." In Dally v. Wonham^, the sale to an agent for an inade- 
quate price was set aside. In the case of Barker v. Harrison?* an agent who 
had purchased lands of his principal and who, previously to the contract, had 
entered into a secret negotiation for resale of a part of the property at a 
profit, was dedared to be a trustee for his principal to the extent of that 
profit. In a number of English cases the acts of mortgagees in possession or 
of agents have held to have been performed on behalf of their prindpai and 
to be acts for the benefit of which they were bound to accounj: to their 
mor^;agors or principals. These principles of English law are incorporated 
in Ss. 215 and 216. But before S. 216 can be applied it must be snown that 

(i) the agent was dealing as agent and "in the business of the agency" ; and 

(ii) the agent must make a special use of the knowledge obtained respect 
of the subject matter of the business or derive peculiar facilities for entering 
into the business himself in his capadty as agent”. There is no difference 
between a profit made by an agent after he has become an agent, and profit 
through a bargain made by him at the time when he becomes an agent — ^a 
bargain made, not with his principal, but with a person who is proposing 
to enter into a contract with the principal. While negotiations are proceeding 
and before any contract is conduded between the vendor and the purchaser, 
if the vendor were to say to some particular person, “If you will become the 
agent of the purchaser, and you succeed in carrying out the contract with 
me, then I will make you a payment out of the purchase money,” it is 
impossible that such a transaction could stand”. 

The commission earned by an agent as the result of a corrupt bargain 
foims a debt due from him to the principal and cannot be treated as being 
the money of the prindpai, so that their relation is not that of trustee and 
cestui que trusV*. An agent is not entitled to make a secret charge against 
his prindpai any more than he is entitled to make a secret profit which he 
does not disdose in his accounts”. The principal is entitled to recover fro*" 
the agent any sum that may have been received by the agent by way of a 
bribe and the statute of limitations begins to run from the time when the 
fraud is first known to the prindpai, the liability being a debt only”. When 
an agent receives moneys on behalf of trustees he can only be discharged 


11 Meltot V. Robinsm, LR 5 CP 646, 655 ; Bentley v. Craoen, 52 ER 29 

12 55 Bit 326. 

13 63 SR S54. 

14 OffteM Assignee, Rangoon v. R. M. Firm, 7 61. 

15 Re Canadian Oil Works, LR 10 Ch 593, 602-3. 

16 Wster * Co* v. 54 Ch 1> 1 : 0886:90) Ah ER Rep 797 ; fold in PoweU v. 

(1905) 1 KB 11. 
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oi sudi nnmeys by joint payment to, or joint receipts of, all trusteed. 

S. 216 is an enabling section and confers uptm a principal the rig^t to 
daim from his agent the benefit of the transaction to whidi the agency 
business relates, where the agent without the knowledge of his principal has 
dealt with the business on his own account instead of on account of the 
latter. The principal is free to exercise that right or not. Where a party 
elects to adopt a transaction he must take its benefit with its burdoi. He 
cannot be, as is said, “both approbate and reprobate." Both the benefit anH 
the burden must, for the purpose, be attached to and form incidents of the 
transaction which the principal has affirmed by election. An agent who, 
without the principals consent and knowledge, has dealt with the business 
ot the agency on his own account, i.e., has wrongfully converted himsdf 
into a principal, is not entitled to recover any commission in respect o£ the 
transaction*. 

2. Principal entitled to benefit— “It may be laid down as a general 
principle that in all cases when a person is, either actually or constructivdy, 
an agent for other persons, all profits and advantages made by him in the 
business, beyond his ordinary compensation, are to be for the benefit his 
employers.’’ So where an agent purdiascs goods according to order and sdls 
them again to advantage', or sells his own goods at a price in excess of the 
market price*, his employer is entitled to the proliu. Thus, where a discount 
granted by a tradesman was retained by the agent, the court observed: “What 
appears in this case shows the danga of allowing even the smallest departure 
from the rule that a person who is dealing with another man’s mcmey ov^t 
to give the truest account of what he has done, and ought not to receive any- 
thing in the nature of a present or allowance without the full knowle^ 
of the principal that he is so acting”*. When an employee makes an inven- 
tion in the course of his employment with the help of the employer’s materialii , 
such invention becomes the property of the employer, the emjfioyee beemnes 
a trustee after he has left the employment*. 

An agent to buy or sell cannot as principal sell to mr buy firom bis 
own principal. “The power to add on to the price of article bought an 
arbitrary sum is a taking of profit and not a commission, and is compatiUie 
only with a sale and resale. It is absolutely inconsistent with die duty 
an agent for purchase, inasmuch as it is the essential idea of a pamiraae 
through a broker or any other agent of the kind that the whole benefit of 
the purchase should go to the principal, and the stde intoiest of the agi^t 
shoiUd be in the commission allowed him by his principal. The of % 


19 Lee v. SaUtey 14 Bq, 204, 210 ; Re Flower, 27 Ch D 592 
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broker u to make a privity ot contract between two principals, and (bis is 
utterly incompatible with making a cmuract at one price with the one and' 
a corresponding contract at another price with the other and pocketing the 
difference”*. 

A contract to give a bribe to an agent, even though it docs not take 
effect and the employers are not actually injured, is a corrupt one and cannot 
be enforced®. Where the agent is influenced in his conduct to the prejudice 
<rf, his principal, the contract is voidable at the option of the principsJ®. If 
an agent takes a bribe from a third person, whether he calls it a commission 
or by any other name, for the performance of a duty which he is bound to 
perform for his principal, he must give up to the principal whatever he has 
by reason of the fraud received beyond his due. The principal! may also 

recover from the agent and the third person jointly or severally khe extra 

price the latter has received without any deduction by reason of the\principal 
having recovered from the agent the bribe whicli he had received. The 

principal may at his option sue the agent or the third person first^ If by 

bribing the seller's agent, properly is purchased at less than its full value 
with a view to resale at a higher price unknown to the vendor, the agent and 
the purchaser are both liable to the vendor for the profit made on resale®. 
The principal is entitled to recover interest on bribes paid to the agent from 
the date of their receipts*®. An agent is bound to make over to the principal 
the return commission received by him. i.e., profits earned by consigning 
the principal’s goods to various firms*'. Where by a custom, which is not 
umeasonable, an agent not remunerated by the principal receives a commission 
or allowance, such as is usual in the trade, from a third party he is not bound 
to account for it to the principal*®. Also an agent may retain a cmnmission 
which is customary in the business and known to the principal, so that it 
may be regarded as a part of the terms of the agent’s employment*®, A director 
cannot retain a gift made to him by a promoter of a company, but must 
ekhm’ hand it over to the company or pay its highest valine**. 

The doctrine laid down in Andrews v, Ramsay & Co.*® does not apply 
to the case of ah agency where the transactions in question are separable, 
and does not entitle the principal to pay any commission to the agent in 
cases whore he has acted honestly because in other cases he has acted dis hon estly 


5 /ohnson v. Kearley, (1908) 2 KB 514, 528. 

6 Hsarringfon v. Victoria, G. Dock 3 QBD 549. 

7 Smith V, Sority, 3 QBD 552 n. 

8 ■ Metgor of Salford v. Lever, (1891) 1 OB 168. 

V 9 Morgan v. Blford, 4 Ch D 352 ; see Ex. p. Larking, 4 Ch D 566. 

10 ti. A B. Iron Works v. Grace, 12 Ch 1> 738. 

11 Mcy/en V. Alston, 16 M 238, 265, custom not proved. 

12 Great Western Insurance Co. v, Cuniiffe, LR 9 Ch 525. 
li William^ V. Mine, (1891) 1 Ch 390. 

V. R. k. 1., A L. Co., 33 QBD 368; see JubBae Cotton Mills v. Letafs, 1924 
■ AC 958. 
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^ agrait bound to sell <mly his {»'indpal’s goods, if he supj^es the goods 
of oUiers, is bound to account for the profits made by him on such spies’*.. ■ 

3. Solidtor and client.—Solicitors cannot make secret profits out od 
transactions entered into on behalf triE their clients*’, nor recover any temunt^* 
tion for their professional services beyond that to which they are legally 
entitled*'. A solicitor who lends money on mortgage to his client on any but 
the usual terms, unless they are properly explained to the client, would be 
liable for any loss occasioned to the client**. 'JThe relation of solicitor and 
client is that of principal and agent ; where therefore, a solicitor having an 
interest in some property sells it to a client, and thereby makes a profit, he is 
a trustee for his client in respect of his share in the property sold and must 
return the amount of the profit made by him with interest®. A solicitor may 
purcliase from his client, but there is imposed on him the burden of proving 
that his diem was fully informed and duly and honestly advised, and that 
the price was just*. It is not neces.sary that the .solicitor should establidi 
that he and his client were “substantially at arm’s length and on equal footing”*/ 
Where a client purchased a patent and a solicitor received a commission for 
negotiating the sale, held that the dient could not recover the profits received, 
with full knowledge on his part, by the solicitor. If the solicitor had not 
made a full disdosure the client would have been entitled to recover the 

amount irom him*. A sale by a dient to a solit itor would be upheld if the 

client was fully informed of all material facts, had competent and independent 
advice, and not only tlie price but also the transaction was a fair one. Even 
after the termination of the relationship the same piinciple applies so long 
as the confidence, naturally arising from such a relationship, is proved or 
may be presumed to continue*. Even if an attorney be entitled to purchase, 
if instead of purchasing openly, he does so in the name of his son without 
disdosing the fact, such a pur(:ha.se cannot stand*. The contract of a solicitor 
when he accepts a retainer in a common law action is an entire contract to 

carry on the action till it is finished and he cannot sue for costs before the 

action is at an end, unless the client refuses to supply him with the necessatry 
funds for disbursement or the dient insists on the solicitor taking some 
which is dishonourable. He has no claim for costs if he disdiarges himselip. 

16 Nitedids v. Bmster, (1906) 2 Ch 671. 

17 Re HeuHam, (1902) 1 Ch 765. 

18 O’ Brien v. Lewes. 32 LI Ch 569 : (1861-73) All ER Rep 765. 

19 jn>oley*s Trustee v. Whetham, 33 Ch D 111. 

20 TureU v. Bank of London, 10 HLC 2$. (■ 

1 Hoimen v. Loynes, 4 DM & G 270, 284; sec Luddy's Trustee v. Pmtrd, 33 Cb D 
500 : (1886-90) All ER Rep 968. 

2 Edwards v. Meyrick, 2 Hare 60, 69, 70; Lyddon v. Moss, 4 DG Sc f 104. 

3 Re ttosUm, (1902) 1 Ch 765. 

4 Wrig^ V. Carter, (1903) 1 Ch 27 : (1900-03) AU ER Rep 706 ; DemeTara Bmuke 

Co. V. Hubbard, 1923 AC 673, 681, 675 ; Allison v. ClayfdUs, 97 ET 78# : 
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4. WidMMit ffee prindinrs knowle^Se.— An agent may take a |e^ 
fr«m his {Mfindpal, but he must always be prepared to prove that fuU infcu- 
mation has heen imparted to his principal and that the contiact hns been 
entei^ into with perfect good faiths Where agents for a principal entered 
into a contract for sale of grain for future delivery, and by means of goods 
of their own discharged those contracts, and when the principal sent their goods 
the ag^t resold them at a substantial profit, held the agent was bound to 
aconmt for the profit made by the resale of the principal’s goods. Where 
the agent sold his own goods to the principal at a price slighdy in excess of 
the market rate and charged commission and brokerage, held the principal 
was entitled to repudiate the transaction and he could not be alleged to have 
radfied it in the absence of knowledge that the agents were selling th4ir own 
property and charging in excess of the market rate*. On the same principle 
a promoter of a company is not entided to make a secret profit out\of the 
formadon of the company without the knowledge of the directors! The 
company is endtled to recover such profit or so much of it as remains linpaid 
to the promoter®. Promoters or directors of a company cannot sell laAds to 
the company at an increased price*®. The directors occupy a fiduciary position 
to the company and must account to the company for shares given by pro- 
moters in order to induce them to act as directors**. Where an agent, before 
accepting the agency, had an interest in the property, and during the agency 
sold that property to his principal without disclosing his interest, the principal 
had a right to rescind the contract. Where, however, the principal adopts 
the contract he has no further right against the agent ; he cannot then claim 
the difference between the price at which the goods were bought and that 
at whidi they were sold. This is not a case of profit made dandesdnely or 
surrepddously, because those profits have not arisen from the original tran- 
saedtm alone but from the adoption of it by the principal*®. 

217. Agent’s right of retainer out of sums received on 
Ifflladpars acconnt— An agent may retain, out of any sums 
received on account of the principal in the business of the agency, 
all moneys due to himself in respect of advances made or expenses 
properly incurred by him in conducting such business, and also 
sudi remuneration as may be payable to him for acting as agent. 

Hie section.— The section gives tiie t^ent the right to retain moneys due 
to himsdl ftn* advances made or expensqa incurred on the principal’s atxount 
A tiikmlaT right of reuiner is again conferred by S. 219. S. 221 gives the 

7 Mabmv v. Kenm, 2 Dr & W 31. 

1, pgmodtr V, Sheoran, 29 A 730. 

S \ WhaAtif pBlioo PrinUng Co. v, Green, 5 OhO 109. 
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agent a lien on the principal's property "until the amount due to hinisel£ 
for commission, disbursements and services in respect of the same has been 
paid or accounted for to him.” A {deader has a right to recover the Out of 
pocket expenses incurred by him from his dient, and, under this section, to 
retain the amount out of sums received by him to the credit of his dient. 
riis lien is not waived or lost by taking a promissory* note, which is not enfm^ 
able because it has not been reduced to writing and filed in court as required 
by the Legal Practitioners Act’*. A pucca adatia is entitled to debit the prind{Md 
with charges incurred in remitting the profits realised by him on the priadp^'s 
behalf". 

218. Agent’s duty to pay sums received for principal.->Subject 
to such deductions, the agent is bound to pay to his principal all 
sums received on his account. 

Agent's duty to pay to principal. — ^It is the first duty of an agent to be 
constandy ready with his accounts. But this must mean that the agent must 
be ready to render his accounts when they are demanded. If no demand 
is made upon him, it is a simple case of an agent retaining money which he 
ought to pay over, but which he has not been required to pay. In such 
a case the agent cannot be made to pay interest’**. An agent who contrary 
to the prindpal’s instructions keeps the principal’s money in his own banking 
account is liable to pay simple interest, and compound interest when he 
employs the money in business’*. A valid payment cannot be made to an 
agent by a mere arrangement between the debtor and the agent. The general 
rule of law is that authority to an agent to receive money implies foat he 
is to receive it in cash. "The payer who knows that he is paying an 
must pay in such a manner as to facilitate and encourage the agent to pay 
it to his principal — at any rate, the payer cannot pay it to the agent by a 
set dement of account between himself and the agent””. A buyer who deids 
with an agent and knows that he is an agent, though he does not know who 
the principal is, cannot set off a debt due to him from such agent in an action 
by the principal for the price of the goods’*. 

There is no exception to the rule laid down in the section. An agent, 
therefore, cannot plead that by reason of the money having been collected undo 
an unlawful agreement made between the principal and a third person he is 
not liable to account for it to the principal. Sums not legally recovorable 
by the landlord, e.g., illegal cesses realised by an c^ent, must be accounted 

13 Subba PiUm v. Rmosam, 27 M 312 *, as to solicitor’s lien see S. 221 note. 

14 KgdmHd v. Sun^mal^ 33 B 364. 

15 Turner v. BurJdnshtno, LR 2 Ch 488 ; Tabt v. Kunvmr, 1940 A 69 ; Cbaudk^l V. 
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Iw .to the landlord". “If an agent receives mwiey on his principal’s' behalf 
under an illegal or void contract, the agent must account to the principal 
for the money so received and cannot set up the illegality of the contract as 
a justificatiem for withliolding payment, which illegality the other contracting 
party has waived by paying money’’®. A party cannot directly enforce an 
illegal contract ; where, therefore, the contract of agency is itsdf illegal, the 
court will not assist either party in carrying it oud. It has long been held 
that mtmey paid under a mistake of fact can be recovered from the recipient, 
but an exception has been engrafted upon the rule that where money has 
been paid to a person known to be an agent for a principal and known as 
receiving as such, the agent cannot be sued if he has before notice of the 
mistake paid over the money to his principal-. In Vishinji v. Jasraf^ it has 
been laid down that the case of an agent is different from that of a bondl debtor 
or purchaser ; the agent is not bound to find out his principal and p^ him 
the amount due as damages for negligence on the agent’s part. \ 

limitation, — ^An agent is not an express trustee, the claim againsi him 
can be barred by the statute of limitations unless he receives money from his 
principal on some special trust or to be applied for a particular purpose*. 


219. When agent’s remuneration becomes due.— In the absence 
of any special contract, payment for the performance of any act is 
not due to the agent until the completion of such act ; but an 
agent may detain moneys received by him on account of goods 
sold, although the whole of the goods consigned to him for sale 
may not have been sold, or although the sale may not be actually 
complete. 

1. 'The section. — The section states when the agent’s right to remunera- 
tion accrues. The principle on which the right is based has been thus laid 
down : “In order to entitle an agent to receive his remuneration he must have 
carried out that which he bargained to do or at any rate must have substan- 
tially done so and all conditions imposed by the contract must have been 
fulfilled.’’ 

Section 219 eff the Indian Contract Act also provides that, in the absence 
of any special contract, payment for the performance of any act is not due to 
the agent until the completion of such act^ 


19 Nagendrabaia, v. Guru Doyal> 30 C 1011. 

20 Bhole Nath v. Mul Chand, 25 A 639 : Pabmiyappa v. Chokalitigam, 44 M 334 ; 

Da Mtttds V. Beniamin, 63 LJQB 248; Bridger v. Saoage, 15 OBD 363 : (1881-85) 
>U1 ER Rep 1065 ’. Tenant v. BUoitt, 1 B & P 3 : (1775-1802) AH ER Rep 179. 

1 Sykes V. Beadon, 11 Ch D 170, 192 : 48 LJ Ch 522 : 4Q! LT 243. 

2 Maylis v. Bishop of London, (1913) 1 Ch. 127, 132 : (1911-13) All ER Rep 273 ; 

:: siee Mnmw v. Mann, 2 Ex, 538; Hadkmd v. Russeff. 3 LIQB 297. 

*' $0 'IC 146. 

■ 4 American Lmd Co. v, Wtdldns, (1904) 1 Ch 242, affind. (1904) 2 <3» 233. 

5 £. Smoon dk Co. v; C. /, T., BbfMtay City^ ASR 191)4 SC 43W, 47^7. 
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2. Agmfs idgjkt to remimenitifMi wliRn aecriie8.>~Wlie3ier an agtot 
is entitled to any reward for work done depends on the terms of die esnpl^- 
ment. Where an agent was {nomiscd a remuheratitm if by a letter written 
by him he induced a person to become a purchaser Or a mortgagee, although 
the person became a mortgagee but not on the inducement of the agent, 
the agent would not be entitled to any remuneration not even on a quantum 
meruit basis few work done by him, because his services were of no value at 
all to the principal*^. A person promised a commission for procuring a 
loan of a sum of money is not entitled to the commission until he prexures 
that sum. If a promise be conditional, r.g., when an architect is employed 
and it is stipulated that he should be paid in certain events, performance 
cannot be claimed unless the very event happens on the cxcurrence of which 
the performance (payment to the architect) becomes due**. Independently 
of any agreement or custom, the principal is not bound to pay any 
commission for collection of outstandings''. No broker, unless specially 
authorised, is entitled to get commission from both sides*. 

Whether an agent has earned his commission or not depends on the 
intention of the parties to be deduced from the terms of the contract and 
the surrounding circumstances. Very clear words in a contract are necessary 
in order that the court may hold that the commission should be payble by 
an intending purchaser, whether he actually became the purchaser or not^. 
In Green v. Lucaa'^^, it was held tliat the intention of the parties was that the 
commission was to be earned on the completion of the transaction, unless 
the matter fell through owing to die default of the principal. It is a settled 
rule for the construction of commission notes and the like dociunents, which 
refer to the remuneration of an agent, that a plaintiff cannot recover unless 
he shows that the conditions of the written bargain have been fulfilled. If 
he proves fulfilment he recovers, if not, fails. There appears . to be no half- 
way house and it matters not that the plaintiff proves expenditure of time, 
money and skill. This rule is well illustrated by several cases". Thus, 
commission has been held not payble until an abstract of conveyance was 
drawn out" ; commission has been held only payable on money being actually 
obtained", or on completion of purchase", or subject to tide being approved 
by solicitor^*, or if money be raised on specified terms", or on the amount 

6 Green v. Mules, 30 L]CP 343. 

6a Moffett v. Laurie, 24 LJCP 56, 

7 Karuthan v, Chidambaram, (1938) 2 MLJ 79. 

8 Chowdhury v. Ezekiel, 1933 R 184. ^ 

9 Ayyanath v. Subramama, 45 MLJ 409 ; as to the right of a broker to claim brokerage, 
see Liladhar v. Mathuradas, 58 B 583 ; but see Fmd v. Harguhd, 1937 A 46. , 

10 33 LT 584, told in Fisher v. Drewett, 39 LT 253 : (1874-80) All ER Rep 604. 

11 Howard A Co. v. Manx Isles S. S. Co., (1923) 1' KB 110, 113, cited in SdtcMdmanda 
. V, Nritya Nath, 50 C 878. 

12 Alder v. Boyle, 4 CB ^35. 

13 Bm V. Price, 7 Bing. 237. 

14 JWMonw v, tomtMm, 8 TtR 707; Smderdas v. Tm, 1M4 S 168. , 
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of Uw capital to be brought into the bunness”. ca: on introduction of a proa* 
pective buyer". The que$ti(»i of renruneration of an agent, therefore, turns 
entirdy upon the construction of the terms on vrhich the parties contracted, 
which is ncH always an easy matter to decide". 

Where ah agent is entitled to a certain commission if he could procure 
dry merchantable palm oil, the oil supplied being wet, under the terms of 
contract, the agent is not entitled to any commission®. “Where an agent 
was entided to a commission on sale of property “subject to the title being 
approved by his solicitor, in order to be entitled to the commission the agdu 
ought either to have proved that the title was approved or that there was 
such a title tendered as made it unreasonable not to approve it”\ 

When the intention of the parties was that the commission shbuld be 
paid only after defendant obtained his money, effect must be given \to that 
intention. The plaintiff is not entitled to his commission until the'^ defen- 
dant obtains his money or the plaintiff puts the defendant in a position in 
which there is no impediment in the way of his getting the money. If the 
defendant neglects or refuses to take the purchase money due to him that 
would have raised a different question. As no alternative claim for remu- 
neration for work quantum meruit was made, no decree could be made on 
that basis’. It is a well-established principle of law that where a person has 
been employed as an agent to bring about a transaction on behalf of his 
principal, he is entitled to have his remuneration only if the transaction in 
question is the direct consequence of his agency®. It need not necessarily 
be the immediate cause of the transaction, but it must be shown that 
it was brought about as the direct result of his intervention*. It is not suffi- 
cient for the agent to show that it would not have been entered into but for 
his services, if it resulted therefrom only as a casual or remote consequence*. 
To such cases the maxim causa causans et non remoto spectatur (the direct 
and not the remote cause of an event is to be regarded) is applicable. Where 
there is agreement to pay the agent a commission at certain rate no question 
(ff paying him in quantum meruit arises ; he cannot be deprived of his 
cemunission merely because the transaction by him falls through subsequently or 
the principal derives no benefit from it*. A plaintiff alleging to have been 
ohfdoyed on promise of a commission to negotiate a loan for the defendant 
is enUded under S. 70 to a reasonable compensation, though he fails to 
|ttOve the alleged contract®. Thus, if it be proved that the plaintiff acted 

17 Martin v. Tucker, 1 TLR 655. 
is Vi^iiak v. S. Coal Co.. 1943 PC 159. 

B^s T. Cordon, 8 CBNS 638, couit divided in its opinion. 

SO RTipiKe v. Sfwnt, 1 CBNS 88; see Fulhoiood v, Akermm, 11 CBNS 737. 

T Cttcjfe V. Wood, 5 OBU 276. 

tnmudipatMm y. Annamny, 17 IC 106. 

8 See Sray v. Chandler, 139 ER 1553, 18 CB 718 ; Cibstm v. Crick, 31 Ex 304, 
4 Burton v, Hughes, 1 TLR 207. 

: >5 V. Taiflor, 1 CPD 505; Jordon v. Ram, 8 CWN 831, 

« Beof, V, Me Crfttdy, 111 SC 99 ; HotOder y. Mim Ulos $, $. Co, > (1923) 1 

(192© All ER Rep 579 refd. to.. " 
v..A4oj!|^ 30.IC’'223. . 
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M a broker be is presumably entitled to his commission and even iC he did 
not {Hoduce evidence to show the rate of commission a reasonable amount 
ought to be awarded to him as such commission*. “The current of modem 
decision is to the effect that those who bargain to receive commission for 
introductitms have a right to their commission as soon as they have coin- 
pleted their part of the bargain, irrespective of what may take place subse- 
quently between the parties.” But in each case the nature of the contract 
must be carefully considered*. When a principal in breach of his contract 
with the agent refuses to complete tlie transaction or otherwise prevents the 
agent from earning his remuneration, the agent is entitled to recover by 
way of damages the loss actually sustained by him as a natural and probable 
consequence of such breach of contract'*. 

In the absence of any express stipulation an agent may be entitled to 
remuneration in accordance with the custom prevailing in the particular 
business. Custom supposes a special contract between the parties; in order 
to establish emtom evidence of actual payment should be given. Usage is 
the legal evidence of custom”. Wherever a contract is made in a particular 
trade all customs which regulate that trade arc tacitly incorporated into the 
contract unless by expicss terms excluded'*. 

3. Substantially done. — “Where the remuneration of an agent is payaUe 
upon the performance by him of a definite undertaking he is entitled to be 
paid that remuneration as soon as he has substantially done all that he under- 
took to do even if tlie principal accjuircs no benefit from his services, and 
except where there is an express agreement or special custom to the contrary, 
even if the transaction, in respect of which tlie remuneration is claimed, 
falls through, provided that it docs not fall through in consequence of any 
act or default of the ageut”. An agtmt introducing a purchaser does not 
cam his commission until the final contract of sale has been signed'*, or at 
any rate, until he introduces a purchaser able, leady and willing to com- 
plete'*; the seller by refusing to (ompletc the sale cannot prevent the agent 
from earning his commission'*. “A broker is entitled to his commission if 
the relaiicai of buyer and seller is really bi ought about by him, although 
the actual sale has not been effected by him, A broker is entitled to his 
commission where he has induced in the vendor the contracting mind, the 
willingness to open negotiation upon a reasonable basis, even though a 
change or modification of the terms of the contract is made by the buyer and 
the seller without his intervention.” If the introduction by the broker vm 


8 Khurshed v. Asa Ram, H6 IC 761. 

9 Stokes V. Soondemath, 22 B 540; Sushil v. Caun, 39 A 81. 

10 RaghwnuV v. Luehmondas, 20 CWN 708. 

11 Read V. Rattn, 10 B&C 438. t 

12 Parker v, Ibbetson, 4 CBNS 346, 355 ; Spartalt v. Benecke, 10 CB 212, 22?. 

13 Satchidanart^ v. Nritya Nath. 50 C 878, 887, old Engb^ cases are to the coatrary, 
see Kishan v. Pumendu, 15 CLJ 40. 

14 Keppei V, Whaetar, (1927) 1 KB 577 : ^ 

15 Martin v. Perrv, (1931) 2 KB 310 : (1931) AU ER Rep 110. 

16 TfvRape v. Maiitin, (1934) 2 KB 436. 
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the fouDkdation on whidi the negotiation proceeded, the parties cannot after- 
wards,' by agreement (between themsdves. withdraw the matter from the 
broker’s hands and deprive him of his cmnmission”. It is the broker’s duty 
to bring the parties tc^ther, to arrange a transaction and to get the contract 
ctaa{deted. 'The performance of the contract is a matter between the pro- 
misor and the promisee, and the due fulfilment of the contract is not the 
sine qua non for the earning of the commission^. As has been observed, 
“if the contract afterwards, were to go off from the caprice of the lender or 
from the infirmity in the title, it would be immaterial to the plaintiff if 
that appears to be the understanding of the persons themselves’’”. If the 
agent’s cotmection with a transaction be too remote, e.g., where one (broker 
speaks to another and he to a third, the first person is not entiied to 
commission”. The agent must show that some act of his was thA catwo 
causans. Thus, where an agent introduced a creditor who made an advance 
and the agent got his commission, he was held not entitled to any comnilssion 
on a second advance negotiated between the parties^ In the absence of any 
special stipulation an agent is not entitled to compensation for his trouble 
and expense, nor is any commission payable unless the transaction has been 
directly effected and not obtained indirectly as a remote and casual conse- 
quence of his effort®. 

The law on the subject has been thus summed up®. An agent who finds 
a purchaser and establishes the relationship of vendor and purchaser 
between the parties, without actually bringing about the sale is entitled to 
his commission*. It is. however, necessary in order to entitle a broker to 
earn his commission to show that the transaction is completed, in the absence 
o£ any contract to the contrary, or, if the transaction be not completed, to 
show that the non-completion is due to the default of the principal®. But 
the principal cannot, by employing another broker in the midst of negotia- 
tions, however innocently, deprive the broker, who brought the parties 
together, of his commission®. If the negotiations cairied on by the broker 
have completely ceased, and have been abandoned at the time his employ- 
ment as a broker has ceased, the agency of the broker ceases too, and with 
it his ri^t to claim remuneration. The test in such cases is’ whether the 


17 Municipal Corporation, Bombay v. Cuverji, 20 B 124, expld. in Stokes v, Soondemath, 
22 B 540, see cases refd. to; Roopji v. DifPt, 52 A 688; Vasanji v. Karsondas, 25 
B 627 ; Liladhar v. Mathuradas, 58 B 583 ; Elias v. Gooind, 30 C 202- 

18 Fazd V. Muhammad. 156 IC 131. 

19 Green v. Lucas, 33 LT 584; Authority of Prickett v. Badger, 1 CBNS 296, fold 
in Martyrose v. Courjon, 15 CLI 312, shaken by Green v. Lucas, 33 LT 584 as 
poinfsd out in Elias v. Govind, 30 C 202. 

20 Gibson v. Crick, 1 H&C 142, evidence of cust(»n establishing such a right in the 
first agent not alk>wed to be given. 

1 Tribe v. Taylor, 1 CPD 505. 

2 Iordan v. Ram, 8 CWN 831. 

3 IMoEhar v. Mathuradas, 58 B 583. 

4 See Vasanji v. Karsondas, 52 B 627 ; Green v. Bartlett, 14 CBNS 681. 

5 See Mehta v. Cassumbhai, 24 Bom. LK 847. 

« See Wmkinson v. Martin, 8 C&P 1. 

9 See Burdmn r. G. A B. Cottieries, 1910 AC 614. 
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ivipl^ of the laroker who claims brokerage is the effective or effiddit cattle 
of the ami^etion <rf the transaction. It is not sufficient to show that tb/fe 
^anmetitm would not have been entered into but for the broker's services 
if the transaction resulted therefrom only as a casual and remote consequence^ 

It would be immaterial, however, if the transaction in suit was complete 
through another broker, unless the principal could show that the ne|^jia- 
dons went off completely and were given up by the parties so far as the 
broker who claimed brokerage was concerned, and the transaction was ccan- 
pleted as a result of separate negotiations through the exertions of another 
broker*. “Finding a purchaser” has been defined as introducing a purchaser 
to the vendor, or calling the premises to the notice of a purchaser*. THte 
claim of quantum meruit can only arise upon a promise to be implied ftttm 
a request by the principal to the broker to perform services for him or from 
the acceptance of such services as the broker (plaintiff) has rendered, so as 
to imply a promise to pay for the same. The claim does not arise where 
the parties have entered into an express agreement under which the broka 
was to get his brokerage if he brought about a transaction on certain terms. 
Commissions are not to be claimed by an agent on premiums paid by tWs 
insured to the company after the agency ceases, in the absence of a contaract 
to the contrary*®. 

4. Agent prevented from earning remuneration. — ^Where the audtority 
of an agent employed to sell on commission is revoked by the principid 
before that which he had been employed to do is, in fact, effected, the right 
of the agent to be remunerated for what he has done, in endeavouring tpi 
effect that for which he was employed, depends upon the terms <m, whidr 
he was employed**. It is well established that in order to entitle a broka. 
to his commission, he must prove either that the transaction has been comr 
pleted, or that, if it is not, the non-completion was due to default on the parit 
of the principal**. Thus, where a plaintiff agrees to employ an agent fca 
5 years, he is bound to send samples to a reasonable extent to enable the 
agent to earn his commission and he is not absolved from this liability by 
the destruction of his manufactory by fire*®. Where an agent is etupl^ed 
by a company to dispose of its shares and is promised a remuneration of 
£400 when all the shares should have been allotted, the agent is endded -txls 
damages for £400 on the company being wound up before all the shares have 
been disposed of**. A broker employed to negotiate the sale of a house, if 
he tods a purchaser at the stipulated price is entitled to his brokerage* 
although the transaction is not completed, the owner failing to convey, and 

. ^ See Millar v. Radford, 19 TLR 575. 1 

N ' <9 See Vfitfdmon v. Alston, 48 LTQB 733. 

10 Provat V. P. Assce. Co., 193(5 C 246. 

11 Jordon v. Ram, 8 CWN 831. f 

12 Mehta v. Casmmbtm, 24 Bona LR 847 ; Lott v. Outhwmte, 10 TLR 76 ; J^fieiRopa, 
yr. Captan, (1930 2 KB 382. 

13 2^^ V. mdmith, (1891) 1 QB 544 : (1891-94) All ER Reft 384i 

14 V. W. Neiigherry Coffee Co.. 17 CBNS 733 : (1861-h) AR ER 
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is entitled to damages on the basis of his brokerage had the sale been com- 
]^eted'‘*. Ordinarily a broker is entitled to a percentage on the money t^diidi 
he snooeeds in realising for the principal, but where the transacticm cannot 
be completed because the money is not forthcoming, consequently the fnih- 
dpal realises nothing, the broker cannot have earned his brokerage**. An 
agent employed by a receiver to find a purchaser for some property is not 
entitled to any commission if the receiver has not obtained the leave of the 
court to onploy an agent”. A person may be entitled to some remuneration 
for the trouble he has taken. Such remuneration should be claimed in the 
{daint There can be no implied contract to remunerate an agent quantum 
meruit when there is no express contract”. If an agent employed for an 
a gt ffld commission to sell property finds a purchaser with whom t|ie terms 
are settled by the vendor but the latter at the last moment sells the toroperty 
to another, inasmuch as the agent had done all that he was emproyed to 
perform, he is entitled to a reasonable remuneration”. \ 


220. Agent not entitled to remuneration for business^ mis- 
coodncted.~An agent who is guilty of misconduct in the business 
of the agency is not entitled to any remuneration in respect of 
that part of the business which he has misconducted. 


Illustrations 

(lO A emplo 3 « B to recover 1,00,000 rupees from C. and to lay it out on good 
security. B recovers the 1,00,000 rupees and lays out 90,000 rupees on good security, 
but lays out 10.000 rupees on security which he ought to have known to be bad, where- 
by A loses 2,000 rupees. B is entitled to remuneration for recovering the 1,00,000 
rupees and for investing the 90,000 rupees. He is not entitied to any remuneration 
for investing the 10,000 rupees, and he must make good the 2,000 rupees to B. 

(b) A employs B to recover 1.000 rupees from C. Through B’s misconduct 
the money is not recovered. B is entitled to no remuneration for his services and must 
m^e good the loss. 


1. Agent when not entitled to remuneration. — “A principal is entitled 
to have an honest agent, and it is only the honest agent who is entitled to 

an y amunission if an agent directly or indirectly colludes with 

the oUidr side and so acts in opposition to the interest of his principal, he 
is not entitled to any commission.” The agent, therefore, has not only to 
nuike over the seqret profit made by him but he also loses his right to com- 
miaitmi*. Agents are not entitled to any remuneration in respect of contracts 


iS Got V. CamUo, 51 IC 582; Raghu v. Madan, 38 CLJ 139, 

,16 fpubar it Co. V. Muddliar, 79 IC 750. 

37. CouMns V. The Company, 1936 Ch. 271. 

|ii Xtstan V. Pumendu, 15 CLf 40, see cases tefd. to, Halshuiy, 4di ed., vol. 9 para 
■:691 ' 

; 19 Mertynm v, Courjon, 15 CLJ 312 ; Annasteamy v. Zamindar of Ayakadi, 6 1C 
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.20. Andrews, v. Ramsay it Co., (1903) 2 KB 635, 638, Md is JoackBtson v. Megfdee, 
. 94 B 292 ; see B. 215 note 2 ; Re Mwdkytm, 1940 M 298 (dmiages may b9 aypcjOied 
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in which they were the undisdosed principals although porporth]^ 
agents. When an agent acts as a principal in a contract without the 
ledge o£ the party whose agent he is, he forfeits his right to remoneratimi 
from that party under the agency agreement, even where the party has chosen 
to abide by the agreement. No question of the party electing to accept a 
satisfaction, other than the performance of the contract according to its terms 
under S. 63, arises ; in such a case the party was never in a position to Kcept 
the agent as principal^ 

2. Exceptions. — The rule that a dishonest agent cannot recovfer any com* 
mission at all does not apply where the agent is not guilty of fraud but 
retains money paid by another under a mistaken notion that he is entitled 
to it having regard to a general practice in the trade®. Nor does the ndc 
apply to the case of an agency where the transactions in question are separable 
and the agent has acted honestly in some of them but dishonestly in others. 
The principal cannot refuse to pay commission to his agent in cases where 
he has acted honestly, because there are other cases in which the agent acting 
under the same agreement has acted improperly and dishonestly*. An agent 
on discovering that he has been acting for both prospective buyer and seller 
asked the former to employ an independent agent, but this offer was not 
accepted ; under the circumstances the agent was held entitled to commission 
from the purchaser*. 

3. Servant dismissed for misconduct— A servant wrongfully dismissed 
before the expiry of his term of sert'ice has three remedies open to him, 
namely, (i) he may bring a suit for damages for breach of ctmtract thereby 
treating the contract as still in force ; or (if) he may wait till the termination 
of the period for which he was hired and then perhaps sue for the whole of 
his wages ; or (Hi) he may treat the contract as rescinded and inunediately 
sue on a quantum meruit basis for the work done by him until the day of 
his dismissal. He cannot combine two of the remedies®. A servant rightfully 
dismissed for his misconduct is not entitled to recover wages pro rata for the 
broken period up to the date of his dismissal®. Where wages are payable 
monthly and a servant, after giving notice, whether according to law or custom, 
leaves his master’s service, he is entitled to the wages of the last month of 
his service*. 

221. Agent’s lien on principal’s property.— In the absent 
of any contract 'to the contrary, an agent is entitled to retain 
goods, papers and other property, whether movable or immov- 
able, of the principal received by him until the account due to 

1. MowcAimd T. Chofuram, 41 CWN 460. 

2 Hippie V. Knee Broi., (1905) 1 KB 1 : 74 Lf KB 68. 

3 Niie4tds v, Bruster, (190Q 2 Ch 67L 

4 HaiTi>ds Ld. V. Lemon, (1931) 2 KB 157 : (1931) AH ER Rep 285. 

5 fholimoo V. Bocock, 19 ,L1QB 410. 

6 tmmr RoHnsonyS B & Ad 789 } Ridgwap v. Hwngeriord Mtiikot, 4 bH® W, 

7 v; pfmdis, ani) 2 Kh 454: 091143) AH SR Rep 914. 
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Mmseff for commission, disbursements and ^rvices in re${)ect 
of tbe same has been paid or accounted for to him. 

1. lien.— >A general lien is limited to the classes or persons mentioned 
in 8. 171, see note 1. A particular lien can be claimed under this 8^:tion 
on sunM of money <rf the principal received by the agent in the course of 
the agracy business. An agent can daun no greater lien than the perstm 
who puts the document in his hands is capable of creating. To an action 
for goods sold and delivered by an agent it is no answer merely to say that 
the price has been paid to the principal before action is brought. The agent's 
lien is not affected by payment to the principal direct^ An agent is entitled 
to retain the goods of the principal ; until the payment of the ar^ount due 
to' him from the principal, he is not entitled to sell them in the abtence tff a 
mercantile custom authorising him to do so“. An agent, pure anp simple, 
may not be justified in selling his principal’s goods without his Authority. 
But ff the agent had spent a large sum of money from his own p^ket in 
purchasing the goods on the principal’s behalf, he would be in the position 
of a tadt pledgee and could recover as much of his outlay as possible by selling 
the goods which were in his custody’®. An agent is not in a position analogous 
to that of a mortgagee in possession. The agent cannot therefore remain 
in possession of his principal’s premises until the amount due to him is paid. 
■"Both English and Indian law, therefore, confine the lien claimable in this 
case to commission, disbursements and services in respect of certain specific 
properties or things"**. In the absence of a contract to the contrary, the rights 
conferred upon an agent, who has a lien on the principal’s property, are of 
a very limited character and seem to be confined to the mere right of retainer’*. 

Section 217 gives to an agent the right to retain, out of any sum received 
on account of the principal in the business of the agency, all moneys due to 
himself in respect of advances made or expenses properly incurred by him 
in conducting such business and such remuneration as may be payable to him 
fmr acting as agent. Section 221 also confers a right on the agent to retain 
the goods, papers and other property of the principal received by him until 
the amount due to him for commission, disbursements and services in respect 
oi Ae same has been paid or accounted for by him. The right of retainer 
and lien conferred on the agent does not make the amount received by the 
' on behalf of the principal any the less the property of the principal, 
fhe principal is the full owner and has complete control over his properties 
ki dm hands of the agent, subject only to the latter’s statutory ri^t of retainer 


8 JtiF Bombas Saw MBJs, 13 B 314. 

9 CtHpiUi Bire Insce, Assocn., 24 Ch D 408, 418. 

.10 pobinson v. Rutter, 24 250. 

11 mOefmd V. Shoo Mof, 123 IC 807. 

^ V, 43op^„ Ui VC M2. , 

mm T. I. P^ehpmm, 110 JC 23, Bombas Sow UnUt 
.. 13 B> '314 emidit ,■ 
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and liea. It £<dlow$, therefore, that the entire sale {proceeds recdved by the 
agent of an association arc received on behalf of the assodaticnA and t^onig 
to it subject to the rights of the agent^^ 

2. Property over which Uen attaches. — ^The lien of an agent does not 
extend to property which has been made over to him by mistake or widrout 
the principal's authority^'’. Where the secretaries and treasurers of a company 
lent to the company a sum of one lakh of rupees prior to its liqnidathiMIt 
they could claim no lien in respect of the advance because this section conSned 
the lien claimable to certain cases which did not cover advances”. But it 
has been pointed out in another case'* that an agent in possession of the 
property oL a company has a lien on it lor advances made by him and tile 
lien is not affected by a winding up order. JNo person can give a lien upon 
deeds as against another person. He can only give a lien as against ftiiaiteH 
and to the extent of his own interest^. Property held by an agent for k 
special purpose cannot be subjected to a lien the existence of whidh is ha* 
consistent with such a purpose. In order that an agent may have a valid 
lien on property in his hands, the following conditions inter alia must be 
satisfied : (j) there should be no arrangement inconsistent with the retention 
of such property in tlic exercise of the lien ; (U) the property on which the 
right to lien is claimed should belong to the principal to the knowledge of 
the agent ; (tii) it should have been received by the agent in his capadtf 
as agent during the course of his ordinary duties as agent ; {iv) the agent should 
be holding the property for and on behalf of his principal and not for and 
on account of any third party®. 

It is well settled that tlte possessory lien of an agent attaches only upon 
goods in respect of which the principal has, as against third persons, the 
right or power to create a lien ; such lien is confined to the rights cff the 
principal in the goods at the time when it attaches, and is subject to all the 
rights and equities of third persons available against the principal at the tiauk 
The lien of the agent on property and goods is only given against fhitd 
parties so far as the principal himself has rights and interests in the properiy*. 

3. A sub-agenfs lien.--A sub-agent may, if properly constituted, dai^. 
a lien against the principal and this lien is not discharged by payment to 
the agent by the prindpd. A lien cannot be claimed so as to intercept the 
performance of the actual contract between the parties, whether that contxact 
is express ot is to be inferred from a certain course of dealings*. A sub-agent 


14 BnOeha Jm v, Prebh Dial, 89 IC 409. 

15 Turner Morrison & Co. v. C. I. T., W. B., AIR 1953 SC 140, 143. 

14 Gibson y. May, 4 DGM & G 512. 

17 Re Bon^ay Saw Mias, 13 B 314. 

18 Chidambartm v. Thmepelly Sugar Mills, 31 M 123. 

19 Turner y. letu, 20 Beay 185. 

20 y. Ihw/f, 150 IC 483. • 
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jCAluiot daim such a lien where he knows that the penon he is dealing with 
h ai:ting for a prindpal, even if the prindpal's name be undhsdoset^. A 
sub-agent employed without the knowledge and consent of the prindpal can- 
not have a lien over the principal’s goo^^ 

4. Skdidtor’s lien.-— A solidtor has a hen for his costs on property or 
funds recovered for his dient by his exertion. The law in Indian courts is 
the same as existed in English courts before the passing of 23 & 24 Via, c 127. 
Ttte parties cannot by collusion and conspiracy enter into a com{n:omu« and 
deprive the solidtor of his cost\ But there is no rule that the parties may 
not compromise an action without the intervention of their solicitors. They 
must, however, do so honestly and not intend to cheat the solicitors of their 
proper charges'. A solicitor’s lien is not the result of contract ; i^ is not an 
eqiutable charge ; it is not an encumbrance affecting the estate. Ine general 
lien of a solidtor is merely a right to keep back from his dient \the deeds 
and papers which he holds as solicitor until his bill of costs is sa^sfied. It 
is a right derived entirely through the dient, and, therefore, on 'the most 
obvious principles of justice, cannot go beyond the right of the dient' himsdf. 
If the dient’s right to the deeds, which come to the hands of the solidtor, 
is absolute, so will be the right of the solicitor. If the deeds in die hands 

the dient are subject to any rights outstanding in third parties, such rights 
will follow them into the hands of the solicitor^ Where, with a view to 
borrowing money on mortgage, A delivers the title to B for examination and 
says he would pay all expenses, B hands over the title deeds to his own 
solidtor, when the negotiations go off, the solicitor is not entided to a lien 
on the document®. The lien of an attorney remains though the daim is 
barred by limitation*. 

5. Extinguishment of lien.— The right of lien has never been carried further 
than while the goods continue in the possession of the party daiming it An 
agent who ddivers goods to a common carrier with instructions to treat the 
purchaser from his prindpal as consignor and consignee, and thus enables the 
pmdiaser to obtain prompt delivery of the goods even without producing 
the railway receipt, by executing an indemnity bond, cannot daim an agent’s 
Ben”. A right of lien is extinguished or lost by parting with possession of the 
goods”. A lien may be lost in cases by agreeing to give up the thing, making 
a bargain at the same time for payment on a future date. 'The lien of an 
agent is lost by parting with possession, e.g., by making over possession to a 

3 Mildred v. Maspons, 8 AC 874, 884, 889. 

4 SoUif V. Rathbone, 2 M & S 298. 

5 Devkabai v. Jefferson, 10 B 248, 253, fold in Cullimfi v. Raghowju ^0 B 27. 

6 The Hope, t PI> 144. 

7 R» Itopd&n. (1891) 3 Oi 145 : (1891-94) All ER Rep llOd; PeUy v. Wathen. 

1 3X1M A G 23 ; (1843-60) AU ER Rep 386. 

« Frm V. Vizard, 5 B A Ad 808 ; 3 LJKB 7 : 110 ER 989. 

'9 ■■Re Sroomhead, 16 L)QB 355. 

i®' V, Rrem^, 120 IC 502 ; Sweet v< Rm,' 1 4 ; (1775-1802) AB W 
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bailee for safe custody, uiUess the agent wants to retain his ri^ts. But if 
the goods are lost the loss falls on the owner and not on the agent. If fbe 
ageint had paid the price he cannot lose his lien as also his money — ^the agent 
in such cases loses his lien but die owner loses the moneys. A lien is destroyed 
if the party entided to it gives up his right to the goods, e.g., by causing thrat 
to be taken in execution in his own suit”. 

A solicitor by parting with the papers loses his lien upon them. But if 
the papers were improperly taken out of his office he will have a lien upon 
them”. Ihus, where a solicitor removes from his office, unJknown to the other 
partners, documents upon which the hnu has a lien, the lien of the firm will 
not be thereby destroyed”. If a solicitor having a lien upon a document 
places it in the hands of an agent it caimot be said that his lien is defeated, 
nor can any change in the character of the document destroy the lien, if 
the agent has agreed to the altered document subject to the lien”. A solicitor’s 
lien over his client’s papers is lost when the solicitor acts for a third person 
to whom the client transfers his rights in the property to which the papers 
relate for by so doing the solicitor gives up his right to retain the documents^’. 
A solicitor has a lien for his taxed costs, charges and expenses, but that lien 
clearly does not extend to any money advanced for other purposes. “Whether 
a lien is waived or not by taking a security depends upon the intention ex> 
pressed or to be inferred from the position of tbe parties and all the circum- 
stances of the case””. 

“It is not the mere taking of a security which destroys the lien, but there 
must be something in die facts of the case, or in the nature of the security 
taken, which is inconsistent widi the existence of the lien and which is des- 
tructive of it’’”. A company has a lien upon the shares of its members toe 
debts owing by the members to itself. If, however, a member pledges his 
shares to some third party as a security for a loan, and the company has 
notice of the transaction, the company loses its lien for all debts owiz^ by 
that member to the company subsequent to the knowledge of the company' 
of the transaction®. In order that a pledge may be effectual, possession must 
be continuous. But the pledgee may hand back to the pledgor as his agtiit 
for the purpose pf sale without in the slightest degree diminishing the full 
force and effect of his security*. A lien is not lost by the debt, in respect of 
whidi it is claimed, becoming barred*. 
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Principal’s duty to Agent 

111, Agent to be iodemnified against consequences of lawfol 
actk—The employer of an agent is bound to indemnify him 
against the consequences of ail lawful acts done by such agent 
in exercise of the authority conferred upon him. 

Illustrations 


(a) B, at Singapore, under instructions from A of Calcutta, contracts with C to 
deliver certain goods to him. A does not send the goods to B, and C sues B for breach 
of contract. B informs A of the suit, and A authorizes him to defend ti^ suit. B 
defends the suit, and is compelled to pay damages and costs, and incurs expenses. A 
is liaUjle to B for such damages, costs and expenses. 

(b) B, a broker at Calcutta, by the orders of A, a merchant there, \ contracts 
with C for the purchase of 10 casks of oil for A. Afterwards A refuses to receive the 
oil, and C sues B. B informs A, who repudiates the contract altogether. defends, 
but unsuccessfully, and has to pay damages and costs and incurs expenses. A \is liable 
to B for such damages, costs and expenses. 

L The section. — ^The section is confined to lawful acts done by the ^ent 
in the discharge of his duties. A principal is bound to indemnify the agent 
against loss sustained or injury incurred by the agent in the course of the 
agency business^ provided it was lawful. Where certain brokers pay the 
difierence on shares bought on account of tiieir principals and have to pay 
a further sum, on becoming defaulters, according to the rules of stock exchange, 
this latter amount is not recoverable from the principals 

The promise of an indemnity is an implied term of the contract of agency 
atid a refusal by the principal to indemnify justifies the agent in rescinding 
the agency*. 

2* Agents to indenmi^. — It is a well-known principle of tiie law 
o£- agency that every man who emjdoys another to do an act, which the 
em^U>yer appears to have a right to authorise him to do, undertakes to 
itidemnify him for all such as would be lawful if the employer had the 
authmity he pretends to have. Auctioneers, brokers, factors, agents, do not 

regular indemnities. Where a party authorises an auctioneer to sell certain 
.goods, the property of a third person, who afterwards recovers against the 
auctioneer, the auctioneer can recover from his employer*. It is sufficient for 
an agent to prove that he has incurred liability to entitle him to be indem- 
nified by his principal. If the claim of the creditor has been satisfied by 
the payment of a smaller sum. the principal is entitled to the benefit*. It 
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u not necessary that the agent should discharge his liability in cash*. A 
principal is liable only for such losses and damages as are dixcct and 
and naturally flow Irom the execution of the agency®. A latihcation by the 
jmncipal of the agents act will make him liable to indemnity the agent 
though the agent has been in default*®. A, a bxoker, contracted with B tor 
the purchase (on behalf ot C) of ceitain goods. C refusing to accept the 
goods, B sued A for the breach of contract. C had notice of the proceedings, 
but repudiated his liability and A defended the action unsuccessfully. In 
an action by A against C for the damages and costs paid and incuircd by tiinn 
in the first action, C paid into tlie court enough to cover the demages only, 
held, that A was entitled to recover the costs**. Before an agent can success* 
fully maintain any claim fox indemnity against his piincipal, he must establish 
the fact that he has actually incurred a loss**. 

The employer is bound to indemniiy the agent lor losses if they arise 
by reason of tlie agent acting in accordance with the usage of the trade of 
the market in which he is engaged, provided the usage is reasonable** and 
the principal is cognisant ot ih<' usage*'. If a person employs a broker on 
the Stock Exchange, he employs him to sell according to the rules, and under- 
takes to indemnify the btokei against any liability arising under the rules**. 
A person who directs another to deal in a particular market is to be treated 
as if he knows the rules of that market. Where, however, the principal is 
ignorant of the rules, and they aie unreasonable or illegal, he is not liable 
to indemnify the agent**. 

The right to indemnity depends upon the agent having cariied out his 
mandate. If the mandate be to a broker to purchase from another broker 
on the Stock Exchange, that mandate does not justify a bioker to act as 
principal in a transaction in which he is employed as a broker without the 
clearest notice to his employer**. A surety standing bail is entitled to recover 
the amount of the recognizance forfeited and the expenses of the bail**. Where 
some goods which the agents had bought for their principals and which were 
lying with them were destroyed by fire, the loss fell on the principals**. A 
person who deals with a commission agent is bound to indemnify him. The 
period of limitation is 3 years from the date when the plaintiff is actually 
damnified**. 

8 Bakst V. Jesrop, 1942 N 173. 
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A lam, A, carried on the busmess of comnussitA agents botib at Indore 
and Jodhpur. It horn. Jodhpur enters into several loovard contrachi for 
the purchase and sale of bullion through the firm at Indore. These tran-t 
sactions proved unprofitable to B and the loss aggregated to a sum of 
Ks. 21,423-1-6 pies. The entire amount was paid to third parties 
of. Indore by A on behalf of B and A received in all a sum of 
R.S. 11,457-8-0 whidi B paid from time to time, towards these losses, to A’s 
firm at Jodhpur. A, therefore, filed a suit in Jodhpur Court to recover the 
balance with interest. B pleaded, inter alia, that the transactions in suit 
amotmted to wagering contracts wliich were illegal according to the Notifi- 
cation dated 3-6-1943 issued under the Defence of India Rules and hence the 
suit was not maintainable. It was held that the suit was really ncit one tp 
enforce any contract relating to purchase or sale of bullion whidi calme with- 
in the prohibition of the notification. It was a suit by an agent uaiming 
indemnity against the principal for the loss which the agent had suffered in 
carrying out the directions of the principal. The right to such indemn,ity was 
founded on S. 222, Contract Act*. 

3. Lawful acts. — wagering contract is void under S. 30 and not illegal. 
A prindpal is, therefore, bound to indemnify the agent for losses arising out 
of wagering transactions in which the agent has been engaged under the 
instructions of the principal®. In an ordinary c, i. f. contract between vendors 
and purchasers, the tender of a bill of lading, after the contract of affreight- 
ment has been dissolved by the outbreak of war, is not such a tender as the 
purchasers are bound to accept ; they are not, therefore, bound to pay for 
the goods*. Where, however, the goods are purchased from a commission 
ag^nt, though he is regarded for some purposes as a principal, yet the real 
principal cannot refuse to accept the goods ; if he does so he will be liable in 
an action by the agent for damages for breach of contract*. An agent can 
recover moneys paid out by him on behalf of his principal even on wagering 
contracts*. But where a statute declares expenses incurred by an ordinary 
agent to be illegal, he cannot recover them from his principal*. 

4. Limitation. — ^A suit by a commission agent to recover loss on tran- 
metions entered into on behalf of constituents is governed by Art. 85. Art 65 
would not apply in the absence of a specified time or contingency*. Agents 
forfeit their right to indemnity in respect of fraudulent transactions intended 
to defraud their principal*. The above-mentioned Articles have since been 
renombered. 


1 Kishan LcU v. Bhmwar Lai, AIR 1954 SC 500, 502. 

2 CMkhi V. GajiiUt, 14 MLJ 326 ; Shibho Mol v. Laehmm, 23 A 165 ; ParaMi v. 
Ransoffrdass, 12 BHCR 51. 

. 3 Kadterg & Co. v. B]»the & Co., (1916) 1 O 495 : 85 LJ KB 665 j 114 LT 152 : 

32 ITLR 'IS6. ' 

4 Meredith v. Abdulla, 41 M 1060. 

5 Behari ldl v. Mhu Lai, 79 PR 1908, cited in PfrtW v. M<tfa, 138 IC 241 ; Pirthl 

' V* 156 IC 539* 

6 ke J^^21 Ch D 408 : 52 LJ Oi 159 : 47 tT 633, 

7 V. dtemsd,. 1932 B 25. 

8 SpUenat y. MB. 



Axs&shr TO B£ 


' B. j[ 




223. Agent to Ite indenmified against consequ^Bces of acts 
dime io good faitib. — Where one person employs another to 4o 
an act, and the agent does the act in good faith, the employer 
is liable to indemnify the agent against the consequences of that 
act, though it causes an injury to the rights of third persons. 


lUustrathm 

(а) A, a decree-holder and entitled to execution of B’s goods, requires the 
ofiScer of the Court to seize certain goods, representing them to be the goods of B. 
The ofiScer seizes the goods, and is sued by C, the true owner of the goods, A is 
liable to indemnify the officer for the sum which he is compelled to pay to C, in con- 
sequence of obeying A's directions. 

(б) B, at the request of A, sells goods in the possession of A, but which A had 
no right to dispose of. B does not know this, and hands over the proceeds of the 
the sale to A. Afterwards C, the true owner of the goods, sues B and recovers the 
value of the goods and costs. A is liable to indemnify B lor what he has been com- 
pelled to pay to C and for B’s own expenses. 


1. The section. — ^S. 223 declares that the agent’s right of indemnily is 
not lost where the act done by him causes “an iiijmy to the rights of ^ird 
persons,” t.e., is wrongful, provided the act is done in good faith". 

A principal is not liable to indemnify an agent for acts which are illegal". 
But an agent is entitled to indemnity against unlawful acts, which are not 
criminal, provided he has acted in good faith and without knowledge that 
such acts are unlawful^^ Where a judgment creditor makes the sheriff his 
agent for the purpose of taking the goods of the judgment debtor, if tire 
sheriff acting innocently in obedience to that command commits a trespass, he 
may recover from his principal the damages he has caused in consequence 
of the trespass". 

It is well settled that every principal is civilly liable for every intentitmal 
wrong committed by an agent in the ordinary course of his employment and 
for the benefit of the principal, though the principal did not authorise it wA 
had expressly forbidden it. Thus, the Municipal Board of Mussoorie was 
b fld liable for the wrongful act of its secretary in distraining the {damtiCs 
goods for a debt which did not in fact exist". A master or principal is not 
liable for a malicious prosecution by his servant or agent, unless the pro- 
smition was within the scope of the servant’s or agent’s authority, express 
or implied, without ratification". 
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224 . Nofr^bility of employer of egent to do a m^iiiiitiai 
act-^Where one person employs another to do an act whidi 
is criminal, the employer is not liable to the agent, cither upon 
an express or an implied promise, to indemnify him against the 
consequences of that act. 


Illustrations 

(fO A employs 3 to beat C, and agrees to indemnify him against all conse- 
quences of the act. 3 thereupon beats C, and has to pay damages to C for so doing. 
A is not liable to indemnify 3 for those damages. 

(h) 3, the proprietor of a newspaper, publishes, at A*s request, a ttbel upon 
C in the paper, and A agrees to indemnify 3 aginst the consequences of the publica- 
tion, and all costs and damages of any action in respect thereof. 3 is sued ay C and 
has to pay damages, and also incurs expenses. A is not liable to 3 v^n the 
indemnity. \ 

1. The section. — “The general rule is that between wrongdoers there is 
neither indemnity nor contribution, the exception is where the act is not 
dearly illegal in itself.” “The rule applies only to cases where the person 
asking redress must be presumed to have known that he was doing an illegal 
act and does not extend to cases where he was a tortfeasor by inference of 
law only”“. Money spent in bribing public servants by certain partners of 
a firm with the consent of the other partners may be exhibited against the 
other partners'*. For a purely criminal act, therefore, the agent has no right 
of indemnity against the prindpal'^ 

225. CompensatioD to agent for injury caused by principal’s 

principal must make compensation to his agent in 
respect of injury caused to such agent by the principal’s neglect 
or want of skill. 


Illustration 

A employs fi as a bricklayer in building a house, and puts up the scaffolding 
himself. The scaffolding is unskilfully put up, and 3 is in consequence' hurt. A must 
make onnpensation to 3. t 

CoBttibutory negligence.— -Under the section the agent is entitied to com- 
pitnsation for injury caused by the principal’s ne^ect or want of skill, but 
he is not entitled to compensation if the injury sustained by him be due to 
the nci^igence of a fellow servant. That subject comes under the law Of tort. 
A servant, when he engages to serve a master, undertakes, as between himself 
and Ids master, to run all the ordinary risks of the service induding tiie titit 
dP ne^igence upon the part of a fellow servant, so cannot hdd ^e master 

■IS paffy V. 2 A & B 57, 74, cited in Hwri v. fiOindra, 5 CWN 393, 
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liable for the injury. One man’s misfortune must not be compensated for 
at another man’s expense**. A seirant has no cause of action against his 
master for the neglect of another servant in the common employment of the 
same master. Where, however, servants are engaged in different departments 
of duty, an injury committed by one servant upon the other is not within 
the exception". 

Effect of agency on contract with third persons 

226 . Enforcement and consequences of agent’s contracts. — 
Contracts entered into through an agent, and obligations arising 
from acts done by an agent, may be enforced in the same manner 
and will have the same legal consequences as if the contracts 
had been entered into and the acts done by the principal in 
person. 


Rlustrations 

(a) A buys aoods from B, knowing that be is an agent for their sale, but not 
knowing who is the principal. B’s principal is the person entitled to claim from A 
the price of the goods, and A cannot, in a suit by the principal, set off against that 
claim a debt due to himself from B. 

(ft) A, being B's agent with authority to receive money on his behalf, receives 
from C a sum of money due to B. C is discharged of his obligation to pay the sum 
in question to B. 

Consequences of agent's contracts . — A principal cannot disclaim his 
agent’s authority to tlie detriment of the other party. The principal cannot 
escape responsibility for the acts of his agent done in the ordinary course 
of his business, although the agent has acted under a misapprehension*. 'The 
liability of a principal on a tontiact entered into by Ins agent within the 
terms of his authority cannot be afifected by the unknown motives by sidiich 
the agent is actuated in making the contract, c.g., that the agent ha.s acted in 
his own interests and not in those of the principal. “Whenever the very 
act of the agent is authorised by the terms of the power, i.e., whenever bV 
comparing the act done by the agent with the words of the power, the act is 
in itself warranted by the terms used ; such act is binding on the constituent, 
as to all persons dealing in good faith with the agent such persons are not 
bound to enouire into facts aliunde. The apparent authority is the wd 
authority”*. When a buyer of goods by description refuses to take delivery 
of the consignment on the ground that part of it does not answer the description 
but takes delivery on the promise by the agent that he would take ba<^ the 
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part not answering the description and return its value, the sellar wonld be 
liable to the buyer on the promise of the agent which was for the benefit erf 
the sdler*. 

It cannot be disputed that every act done by an agent in the course of 
his employment on behalf of his principal and within the apparent scope of 
his au^ority binds the principal unless the agent is in fact not authorised 
to do the particular act, and the person dealing with him has notice that in 
doing such an act he is exceeding his authority". In a question between a 
principal and a third party, who has no doubt dealt bona fide with the 
agent, the true limit of the agent’s power to bind the principal is the apparent 
authority with which the agent is invested. In the absence ofi express 
authority a party who is employed to find a purchaser for an article is not 
authorised to receive the price, much less to take in exchange \ another 
article*. Where the plaintiff tendered a consignment of fireworks for despatch 
by a passenger train, which was accepted by an employee of the railwijiy com- 
pany, and after some delay it was sent by goods train as it should be\ under 
the rules, in accepting the goods the employee was acting within the scope of 
his employment, the railway company could not disclaim the authority of 
their agott, they could not make any extra charge and were liable for the 
delay*. But possession of the servant is not necessarily possession of the 
master*. Where through the mistake of the booking derk a lower rate was 
charged for goods booked for carriage by rail, the company was deemed to 
be bound by the contract entered into by its agent. The consignor was not 
responsible for the mistake made by the clerk in not charging according to 
the tariff rate*, nor can the company, once having accepted the consignor's 
goods alter the basis of calculation of freight, e.g., from wagon rate to maund 
rate*. A railway company cannot charge more to one person than to another. 
The amount so charged may be recovered as money had and received*. 
Consent decree passed against an agent is to be taken as passed against the 
jMindpal”. Where principal has to pay for goods before obtaining delivery, 
he will be liable for the amount of demurrage on his refusing to pay when 
Ipods were despatched”. Where a patient admitted to a Nursing Home, 
without being given any warning of a previous case of infection in the Home, 
caught the infection, she was entitled to recover damages”. The driver of 
a cab is to be considered as the servant or agent of the proprietor for whom. 

Z K. H, etc. Cottage Industries Soc. v. Radhelal. AIR 1971 MP 191, 193-94. 
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in! tile exercise of his em^doysoent as driv«a:, the proprietor i» answerable’^^ 
But where an agent, by contracting personally, has rendered himself perso- 
nally liahie for the price of goods bought on bdialf of his principal, he has 
the same ri^ts with regard to the disposal of the goods and with regard to 
stbpjnng them in transitu as he would have had if the relation between hifp 
and his principal was that of buyer and sclleri*. An employer is not liable 
for the acts of an independent contractor unless, owing to the latter’s failtire 
to take proper care, damage is caused to the property, in the vicinity, of a 
third person“. A corporation is not liable for the act of an officer over whose 
duties it has no ctmtrol”. 

It may be conceded that one and the same man acting as an agent for 
two principals may by his act alone bind his principals in certain circumstances, 
e.g,, a commission agent, acting as the seller and purchaser of goods, may 
purchase for one party goods brought to him for sale by another party. But 
where two companies had a common agent and it was not the business of one 
of those companies to lend money, the act of the agent in lending out money 
of this company to another was unauthorised. The latter company is liable 
to restore the benefit on the principle involved in .S. 70 if the former com- 
pany admits that what was done by their agent was done lawfully”. The 
personal knowledge of the agent is not the knowledge of both the companies, 
in the absence of a duty to communicate, A servant can bind his master 
only in three cases : (t) where he is specially authorised to do so ; (it) where 
he is entrusted with duties for the due discharge of which authority to make 
such contracts is usual or necessary ; and (Hi) where third persons have reason 
to believe from his master’s conduct that he has authority to bind his ma.ster. 
Honest belief in the existence of authority of the agent would be a bona fidi 
belief and nothing would be bona fide unless it was done with due care and 
attention®. 

The ordinary law of agency as stated in the section applies to negotiable 
instruments. A promissory note executed by a person under the authority 
of another is valid and binding on that other person®. Where an agent 
enters into a transaction on behalf of his principal, it is immaterial whether 
he pays for the things bought by cheque signed by him personally or on 
behalf Of his principal". Where an agent carries out a transaction in his 
own name the principal must establish the agency distinctly in order to be 
entitled to sue in respect of the transaction*. It is true that in exceptitmrf 
cases the agent may sue. but that is not the general law. Where the principal 
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goods by rail to his ccnnmissicm agent, the latter has no loctts standi 
to sue the railway company for damages for non>delivei^ the goods. UtKlF 
endoisement of the railway receipt to the agent does not do anydiing more 
than give him a right to obtain delivery of the goods^ An action by the 
agent of one party against the agent of another must fail for want of privity 
of contract between the parties to the suit*. 

227. Principal how far bound when agent exceeda authority.— 
When an agent does more than he is authorised to do, and 
when the part of what he does, which is within his authority, 
can be separated from the part which is beyond his authority, 
so much only of what he does as is within his authority is 
binding as between him and his principal. \ 

Illustration \ 

A, being owner of a and cargo, authorizes B to procure an insuVance for 
4,000 rupees on the ship. B procures a policy for 4,000 rupees on the ship, and 
anotiter for the like sum on the cargo. A is bound to pay the premium for the 
policy on the ship, but not the premium' for the policy on the cargo. 

h The section. — ^The general rule is thus laid down by Lord Coke : 
“Regularly it is true, that where a man doth less than the commandment or 
autbority committed unto him there (the commandment or authority being 
not pursued) the act is void. And where a man doth that which he is autho- 
rised to do and more, there it is good for that which is warranted and void 
for the rest. Yet both these rules have diverse exceptions and limitations”*. 
The section deals witli the latter part of the rule and says that if the agent’s 
acts be severable the principal will be bound by the acts of the agent which 
are within the scope of the latter’s authority. If the acts be not severable 
the case comes under S. 228 and the principal is not bound. When tlie defen- 
dant, a stock jobber ordered a broker to buy a certain number of shares and 
the broker bought a much larger number of shares on behalf of the defen- 
dant and other principals, privity of contract was established between the 
plaintiff vendor and the defendant. The usage of the stock exchange by 
which, the broker is permitted to lump together the orders of his clients and 
to execute them as one transaction with the jobber does not prevent a con- 
tractual relationship arising between the jobber and the broker’s principal*, 
lyhere a shrolf was engaged to examine and pass only bahashai silver coins and 
ndt to accept Shtkkai coins, any of the latter coins accepted by the agent was 
cmitrary to the directions given to him by his principal and therefore was 
not binding on the principal*. 

'H Maula Baksh v. Secretary of Stete^ 119 IC 731. 
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Prindpal not bound when excess of agem*s anlhoilfy 
b 1 ^ separable.— Where an agent does more than he is authomc4 
to do, and what he does beyond the scope of his authority cannot 
be separated from what is within it, the principal is not bo'und 
to recognbe the transaction. 


Illustration 


on, «im ^ buy 500 sheep for him. B buys 500 sheep and 200 lambs for 

one sum of 6,000 rupees. A may repudiate the whole transaction. 


t. Xhc scctloik In Haines v. £wing‘, an insurance broker was authorised 
to underwrite policies up to £100 but he underwrote a policy for £150, it 
being notorious that a limit was always put to the amount for w'hich a broker 
could underwrite, the broker having exceeded the limit, and the contract 
being indivisible, the principal was not liable even to the extent of £100. 
Where a principal instructed his agent to enter into a contract for the deli- 
very of cotton at the end of Kartik but the agent entered into a contract for 
its delivery by the middle of that month, it was held that the agent had 
exceeded his authority in such a manner as to exempt the principal from 
liability upon the contract. A custom which allows a broker to deviate 
from his instructions is unreasonable and the court will not enforce it*. A 
firm of curriers authorises one of its partners to draw bills on the firm to the 
extent of Rs. 200, the partner, in excess of this authority, made two promissory 
notes in the name of the firm for Rs. 1,000 each, the firm was not liable ft» 
Rs. 200 even, as the contract was not capable of division. The principle cm 
which a principal may, in certain cases, be held bound by the acts of his 
agent in excess of the agent’s authority is that the principal has by his words 
or conduct induced a third person to believe that the agent’s acts were within 
the scope of his authority®. The reference is to the special rule of law. 
namely, that if you entrust a man with the indicia erf title, and also give 
him actual though limited authority to deal with them, the person who 
deals with him in good faith and without notice and with ignorance of the 
limitations is not affected by the limitations. A person receiving a document 
with a blank transfer is not put on inquiry as to the authority of the perapn 
presenting the document for the purpose of raising a loan. Where an agent 
in contraventimi of his instructions borrows upon shares, endeared in blank, 
a less sum than the stipulated amount, the lender can retain the doounents 
till the amount borrowed is repaid”. If a person deals with a known age^ 
endowed with a limited authority and power, he is bound to ascertain due 
scope of the agent's authority, otherwise, if such a person deals with sttdh 
an agent and the agent exceeds the limits of his authority, and the person 
so dealing with him incurs loss or damage by reason of the agent exceeding 

7 LR 1 Ex 320. 
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bis authority, then such, a person cannot hold th^ iKp^pal Uahte the 
acts of the agent dcme outside and beyond the scope of his authority^^ Whdte 
an agent carrying on business on behalf of his principal under a power of 
attorney was not authorised to speculate in gunnies etc., and the agent under 
the power signed a bought note for the purchase of sugar, the transaction 
was outside the terms of the express prohibition and the principal, therefore, 
was not liable^. A mere power to sue authorises an agent to employ a vaikil 
on the terms of paying him a reasonable remuneration. A promise to pay 
a larger sum in the event of success, for the chance of having to pay nothing 
if the vakil fails to win, is an agreement which the agent cannot enter into 
without express authority from his principal”. A banker who pays a forged 
cheque is in general bound to pay the amount over again to the/ customer, 
because he pays without authority unless the customer be guilty of negli- 
gence**. Where an agent does an act exceeding his authority, and the principal 
on being apprised of the fact fails to communicate to the agent nis deter- 
mination not to be bound by it within a reasonable time, it must be presumed 
that there was implied ratification”. The illustration says that the principal 
may repudiate, if he does not he will be bound. 


229. Consequences of notice given to agent.— Any notice 
given to or information obtained by the agent, provided it be 
given or obtained in the course of the business transacted by 
him for the principal, shall, as between the principal and third 
parties, have the same legal consequence as if it had been given 
to or obtained by the principal. 

Illustrations 

(a) A is employed by B to buy from C certain goods, of which C is the 
apparent owner, and buys them accordingly. In the course of the treaty for the sale, 
A learns that the goods really belonged to D, but B is ignorant of that fact. B is not 
entitled to set off a debt owing to him hom C against the price of the goods. 

(B) A ia employed by B to buy from C goods of which C is the apparent owner. 
A was, l^ore he was so employed, a servant of C, and then learnt that the goods 
reaSy bdonged to D, but B is ignorant of that fact. In spite of the knowledge of his 
agen^ B nu^r set off against the price of the goods a debt owing to him' from C. 

1. The section. — Similar provision is contained in S. 4 of the Transfer 
ioS. Property Act. These enactments are dedaratory of a general principle of 
law. "That prindfde is in a special sense applicable to legal proceedings 
which are usually conducted through an agent. It is not a mere qtiestion 
cofistradive notice or inference of fact, but a rule <rf law which imputes 
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^ knowledge of the agent to the principal, or (in other words), the agem^ 
ejttdods to recdving notice on behalf of his principal of whatever is material 
to be stated in the course of the proceedings”*®. In other words, a principal 
is tmly bound by the knowledge of his agent where that knowledge is on 
a material point, and it was such that the agent, in the opinion of the court, 
was bound to communicate to his principal*^. Knowledge of an agent, not 
acquired in the matter for which he was an agent, cannot be imputed to the 
principal, for it cannot be said to have been acquired in the course of the 
business transacted by the agent for the principal, so it cannot be used to 
upset a transaction of a date before the agency commenced**. 

2> English and Indian Law. — ^Whatever an agent does wi thin the scope 
of his employment, and whatever information comes to him in the course 
of his employment as agent, binds the principal. Where an agent is employed 
to buy, the principal is affected by all the knowledge acquired by the agent 
which would have affected the principal if he had conducted the transaction 
himself. Anything which comes to the knowledge of the agent in the counni 
of the transaction binds his principal ; but the principal is not bound by any 
knowledge previously possessed by the agent**. The court of appeal, however, 
did not subscribe to the limitations on the d(x:trine imposed by the court 
below and it stated as its view “that in a commercial transaction of this 
desaiption, where the agent of the buyer purchases on behalf of his prmci|»l 
goods of the factor of the seller, the agent having present to his mind at the 
time of the purchase a knowledge that the goods be is buying are not the 
goods of the factor, though sold in the factor's name, the knowledge of the 
agent, however acquired, is the knowledge of the principal”*. Apparently 
the view of the original court has been adopted in the section, 

3. Illustrations.— The act of the agent ought to bind the principal, 
because it must be taken for granted that the principal knows whatever the 
agent knows*. In Gladstone v. the master omitted to communicate 

when writing to the owner the fact of the ship having been driven on a rock, 
and it was hdd that the captain was bound to communicate the fact, and 
for want of such communication the antecedent damage was an implied 
exception from the insurance and the owner could not recover the loss arising 
from the sum spent on repairs rendered necessary by the accident. If an 
agent, whose duty it is in the ordinary course of business to cmnmunicate 
information to his principal as to the state of a ship or a cargo, omits to 
discharge sud) duty, and the owner, in the absence of information as to any 
fact material to be communicated to the underwriter, effects an insurance. 
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sodi insurance will be void on the ground of concesdiaent or aii$re{n>esenta- 
tion. The insurer is entitled to assume as the basis of the contract betw^ 
him and the assured that the latter will communicate every material fact 
which the assured has, or, -in the ordinary course business, ought to have 
knowledge*. The act erf the master of a vessel in loading cargo in vitdation 
of a statute*, or in taking such passengers as to incur a penalty*, without the 
owner’s knowledge, does not vitiate the policy of insurance. The agent of 
an insurance company in filling in a proposal form acts as the agent of the 
pioposer, the knowledge acquired by him, therefore, cannot be imputed to 
the insurance company which is entitled to repudiate the contract on the 
ground of the statements in the proposal form being untrue*. As has been 
said, knowledge of the agent cannot be imputed to the princifjal when a 
person mak.es to the agent a statement untrpe to his knowledge tounduce the 
principal, whom he does not believe to know its untruth, to act upon it in 
ignorance and to his damaged Where a solicitor induced first one pient and 
then another to invest money on the mortgage of the same piece of\land, the 
mortgage of the second client was with notice of the earlier mortgage*. A 
peison who ought according to the rules of the courts of equity, either per- 
sonally or by his agent, to have known a fact is treated in equity as if he 
actually knew it, he cannot escape the consequences of this constructive notice 
by employing the dishonest solicitor of the other party with whom he is dealing 
if the true fact would have come, or ought to have come, to the knowledge 
of an independent solicitor in case such a solicitor had been employed. No 
one by relegating to an agent to do what he might do himself can place 
himself in a better position than if he did the thing himself. If notice to 
the agent were not notice to the principal, notice would be avo’ded in eveiy 
case by employing agents®. The question whether the knowledge or act 
of an agent can be attributed to his principal depends upon the terms of the 
authority that the agent has received**. In order to affect the princ-pal with 
constructive notice it is necessary to show not only that the knowledge of the 
agent was derived from the same transaction but that the knowledge was of 
a fact material to the transaction, something which it was the duty of the 
ag<;nt to make known to his principal**. An intimation by the buyer to the 
udder's agent of the fact of his part rejection of the goods sold is due intimation 
to the principal himself**. Officers of a bank who carry on its business are 
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nwre tban m«re agents^ Any information which they receive relating to 
transactitms carried on by them on behalf of the bank must be regarded as 
inlofluation received by the bank‘\ When an agent of a bank knew that a 
certain person dealing with the bank was a warehouseman as well as a merchant 
but he withheld this knowledge from the bank this knowledge could be 
imputed to the bank“. Notice to the solicitor is notice to the client. Where 
a purchaser employs the same solicitor as the vendor, he is affected wi^ 
notice of whatever that solicitor had notice in his capacity of solicitor for either 
vendor or purchaser in the transaction in which he is so employed. Notice 
to the solicitor which will bind the client must be notice in that transaction 
in which the client employs him unless the second transaction follows so closely 
upon the earlier transaction that the former cannot have been out of the 
mind of the solicitor; in sudi a case the notice to the client will not be 
restricted to the later transaction only**. 

4. Exceptions to the rule. — Some agents so far represent the principal 
that in all respects their acts and intentions and their knowledge may truly 
be said to be the acts, intentions and knowledge of the principal. Other 
agents may have so limited and narrow an authority that it would be quite 
inaccurate to say that such an agent’s knowledge or intentions are the know- 
ledge and intentions of the principal. Thus, knowledge acquired by a broker 
employed in effecting an insurance does not amount to knowledge of the 
principal. His position is different from that of a master or ship agent. 
For instance, where knowledge is acquired by one broker but the insurance 
effected by another, the policy is not affected by the knowledge acquired by 
the first broker not communicated to the principal’*. Knowledge of the agent 
does not amount to knowledge of the principal where there is no legal duty 
on the part of the agent to impart his knowledge, nor any duty on the part 
of the principal to have acquired the knowledge”. Knowledge not acquired 
in the course of agency is immaterial and cannot be imputed to the principal**. 
A fact which comes within the knowledge of man as secretary of one company 
is not notice to him as secretary of the other company from the mere existence 
of the common relationship. What the court has to see is whether the infor- 
mation he gets, as secretary of the one company, comes to him under such 
circumstances as that it is his duty to communicate it to the other company**. 
Thus, where notice was given of a fact casually to a secretary of a company 
rdating to the affairs of a deceased person while the secretary was attending 
the funeral of the deceased, notice to the secretary did not amount to notice 
to the company**. Knowledge of a director of a com|^y is not knowledge 
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of a banking company of whidb he i» a shareholder’. Notice to the l^ank 
of £n|^and in Londcm has been held to operate as notice to its branch bank^. 
Where a firm consists of several persons the knowledge of erne is die know- 
ledge of all*. 

There is undoubtedly ap deception to the imputation of notice from the 
agent to the principal where the agent is guilty of the commission of a firaud, 
which would require the suppression of the knowledge from the principal 
upon whom the fraud was committed by the agent*, hi such a case it is not 
to be presumed that the agent disclosed the fact which came to his know- 
ledge*. The principal is not to be affected with constructive notice eff a fraud 
committed by his agent, but the constructive notice of the exisjtence of a 
fact may be imputed to him, whether there is a fraud relating toj it or not*. 
Notice to a solicitor of a transaction, and about a matter as to 'Which it is 
a part of his duty to inform himself, is actual notice to the client.\ But the 
mere fact of the solicitor not having communicated an important ciri;umstance 
is not of itself evidence of fraud. It must be made out that distinct fraud 
was intended in the very transaction so as to make it necessary for the solicitor 
to conceal the facts from his client in order to defraud him’. When an agent 
conceals from his master information which he has, he is guilty of fraud and 
the master cannot possibly be held to have the infonnation and cannot be 
fixed with knowledge of things which were fraudulently concealed from him 
by his agent*. But where an offer was accepted within the time stipulated, 
the negligence of the agent in communicating with his principal did not 
avoid the contract*. "Notice of facts to an agent is constructive notice thereof 
to the principal himself where it arises from, or is at the time connected with, 
the subject matter of his agency." It is quite open to the parties to stipulate 
that this presumption which arises upon general principles of public policy 
should not arise in any particular case, and that notice instead of being 
served on an agent would have to be served on the principal himselP®. TIic 
doctrine of constructive notice cannot be so extended as to impute to the 
principal the knowledge of an agent, not acquired in the matter for which 
he was :^;ent, nor can the doctrine be used to upset a transaction of a date 
bdfore the agency commenced”. Any knowledge on the part of an agent 
prior to his employment as such agent -would not amount to infonnation of 
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tiie fRtt obtained by the agent in the course of the business transacted by him 
as an ag«at so as to operate as a notice to the principal^. Notice to the 
a|^t in notice to the principal and fixes him with knowledge whether it is 
ccaninunicated .to him or not except where there has been a fraud on the 
part of the agent“. If the agent has an interest which would lead him not 
to disdose to his principals the information which he has obtained, and in 
point of fact he does not communicate it, knowledge cannot be imputed to 
the principals'^. 

230. Agent cannot personally enforce, nor be bound by, 
contracts on behalf of principal. — In the absence of any contract 
to that effect, an agent cannot personally enforce contracts 
entered into by him on behalf of his principal, nor is he per- 
sonally bound by them. 

Presumption of contract to the contrary. — Such a contract 
shall be presumed to exist in the following cases : — 

(1) Where the contract is made by an agent for the sale or 
purchase of goods for a merchant resident abroad : 

(2) Where the agent does not disclose the name of his 
principal : 

(3) Where the principal, though disclosed, cannot be sued. 

L The section. — ^The rule is that a principal may sue on a contract 
made in the name of his agent. The name in which a contract is made is 
prima facie evidence of the party for whom the contract is made, but it 
is not conclusive'®. The general rule, as pointed out by Story in his Agency, 
Ss. 261, 263, is that “an agent contracting in the name of the principal and 
not in his own name is not entitled to sue, nor can be sued, on such contracts.” 
Therefore, where credit is exclusively given to the principal the agent cannot 
be hdd personally liable. Thus, an agent, e.g., a broker, cannot sue in his own, 
name upon contracts made by him as agent, though in certain contracts an 
ag^t may himself sue as principal'®. Where an agent signs as agent by 
telegraphic authority of principals (named) the agent is not liable for mistake 
in the message as transmitted". If under a contract entered into by an 2 ^;ent, 
even in his own name, the interest in the subject matter oi the contract vests 
in the principal, he can sue on it in his own name. Evidence may be gtveti 

12 Omtabei v. MotiUl, 89 IC 625, 629. 

13 Rasita v. HaveU, 119 IC 754. 

14 Re David Pe^pta & Co , (1904) 2 Qi 608, cited in TM Hoyle, 1929 P 725. 

15 Cwfke V. Seeley, 17 LJ Ex 286 : 154 ER 691 : 2 Exdi 746. 

16 PdkUe V. Femon, LR 5 Ex 169 ; Fawkes v. Lamb, 31 LJQB 98.. 

Vr Smabs, am 1 456. 
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to show that the agent named in the contract has no mten»t under it^> An 
^ptt cannot sue on a a}ntract entered into on behalf <d his |Mrincipid wheat 
the agent takes upon himsell no liabilities under the contract, lor there is no 
consideration between the agent and the party sued'*, but an a^ent having 
w interest in the contract may sue in his own name*". The pleader being the 
agent of the client, a suit is not maintainable against him alone'. 

The ordinary rule is that an agent cannot sue in his own name on behalf 
of a principal. If he may do so in a paiticular case it is an exception to 
the rule. The section provides for three such exceptions, namely, (i) where 
the contract is made for a foreign principal ; (ii) where tire agent does not 
disdme the name of the principal ; and (tti) where the principsd though 
disclosed cannot be sued. Except in tire above cases the agent cannot j^sonally 
enforce contracts made by him on behalf of his principal*. When^here are 
funds in the hands of an agent belonging to his principal, who gives a \nandatc 
to the agent to deliver them in extinguishment of an obligation \(of the 
principal) to a third party, when that mandate is communicated to the ^editor 
there arises on the part of the agent an obligation on which apparently he 
can be sued both in law and equity*. 'The following rules laid down in 
Montgomerie v. United Kingdom M. S. Association* will be loiuid to be 
closely analogous to those laid down in the section : The general rule as 
regards an agent is that where a person contracts as agent for a principal 
the contract is the contract of the principal and not that of the agent ; prima 
facie at common law the person who may sue is the principal and the only 
person who can be sued is the principal. To that rule there arc, of course, 
many exceptions. First, the agent may be added as a party to the contract 
if he has so contracted and is appointed as the party to be sued. Secondly, 
the principal may be excluded in several other cases. He may be excluded 
if the contract is made by a deed inter partes to which the principal is no 
party (a peculiar rule of English law). Another exception is as regards bills 
and notes. If a person who is an agent makes himself a party in writing to 
a bill or note by the law mercliant a principal cannot be added*. Another 
exception is that by usage, which is treated as forming part of the contract, 
where there is a foreign principal, generally speaking the agent in England 
is the party to the contract and not the foreign principal ; but this is subject 
to certain limitations. Then a principal’s liability may be limited, though 
iMt exduded. Again, where the principal is an ' undisclosed principal, he 
ffinst, if he sues, accept the facts as he finds them at the date of his disclosure, 


18 Cave V. Mackenzie, 46 LJ Ch 564; see Rochefoucauld v. Boustead, (1897) 1 Ch 
196. 

19 l^ons V. Hooper, 1 OBD 45 ; Repetto v. Milter^s &c. Forests, (1901) 2 KB 506 : 
70 LI KB 561 : 84 LT 836 : Pigott v, Thompson, 3 B & P 147. 

2d tlordaydl v. Kishm, 1938 L 673. 

1 mhu V. Ahmed, 42 CWN 1263. 

2- Sulmmumid v. Narayrnum, 24 M 130. 

3 Aiuuhachari “v. Ratnam, 45 MLI 83, 88. 

;4 aW)l OB37d. ’ 

See i)Ost, Sadasdk v. Sir Kishtm, 29 C3<| 340 ; BokeSts v. SIfnwhn, 148 1C ^73. 
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so lar as thcne facts are consistent with reasonable and proper conduct on 
the part of the other party. Further if the principal is sued, he is emitted 
to an allowance for ^yments which he may have made to his agent U the 
other party gave credit originally to the agent. Also, in all cases the paities 
can by their express contract provide that t^ agent shall be the person liable 
either concurrently with or to the exclusion of the principal, or that the 
agent shall be the party to sue either concurrently with or to the exclusion 
of the principal. Where there is a matter of doubt as to the liability of the 
agent or the principal in a contract, the usual course is to sue them boUx, 
alleging that the principal was the principal to the contract, in the alternative 
suing the agent for breach ot warranty of authority*. 

2. Contract to the contrary.— It is from the circumstances of the case, 
that in the case of an oral contract, it is to be made out whether a party is 
ctmtracting for himself as principal or merely as an agent’. And in tne case 
of a written contract the question whether tire principal or the agent is liable, 
or both are liable, depends on the construction oi the document with reference 
to the circumstances of the case*. Ihe true interence from the course of 
business may be liiat a party doing commission business is to be personally 
liable for losses on constituent consignments'. A party who executes an 
instrument in the name of another, whose name he puts to the instrument 
and adds his name only as an agent for that other, cannot be treated as a 
party to that instrument and be sued upon it, unless it be shown that he 
was the real principal^*. If a man desaibes himself in the beginning of an 
agreement for the grant of a lease, as making it on behalf ot another, but 
in the subsequent part of it says that he will execute the lease, he b personally 
liable^. A contract signed by J. B. J., “For the A. B. Co., Copenhagen” 
does not make the agent liable under the contract**. When the directors of 
a company signed a contract thus : “We, the undersigned, three of the 
directors, agree to repay £500 advanced by A to the company,” and assigned 
to A, as security, certain property of the company, the directors were personally 
liable**. Where a broker sent a note in these terms, “Messrsv S. — I have this 
day sold by your order and for your account to my principals &c„ one per 
cent, brokerage,” he was not liable for the value of the goods sold”. If the 
agents sign a contract, they will be liable, even if the principal be name^ 
if the terms of the contract be not inconsistent with the personal liahality 
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(ii the agent^. So a solicitor undertaking to pay on behalf pf his didats a 
pordon ci certain expenses”, or givuag an undertaking on behalf of the 
clients^’, is personally liable. 

An agent is liable personally if he really be the contracting party and 
he may be so though he names his principal. The mere fact that an agent 
describes himself as ‘agent for X" is not enough to rebut the inference of 
personal liability arising from the rest of the contract” ; but the words “as 
agent” or “on account of” show tliat a man is making a contract on behalf 
of someone else, and that he is not binding himself but is binding his prindpal. 
The words “as agents” can hardly be treated as words of description. A man 
does not. relieve himsdf from liability upon a contract by using words which 
are intended to be merely words of description”. “The appending of the 
word “agent” to the signature is a conclusive assertion of agency and a con- 
dusive rejection of the responsibility of a principal.” The agent is \thereby 
absolved from all responsibility in the matter of the contract®. Theiie is no 
distinction between the words “on account of” and the words “on beh^f of.” 
These words being in the body of the contract, the agent cannot be held 
personally liable, it is immaterial whether they occur under the signature 
or not*. 

A signed certain letters purporting to emanate from the Military Secretary. 
Those letters he signed “for the Military Secretary”. It was held that he 
was not acting as the agent of the ex-Ruler of Jaipur, but was performing 
the ministerial act of signing the letters on behalf of the Military Secretary*. 

Where directors signed a promissory note as “directors of the Royal Bank 
of Australia, for ourselves and the other shareholders of the said company”, 
as they did not expressly state that they were acting on behalf of the company 
they were personally liable*. If after the signature of persons on a bill of 
exchange or promissory note there is added the word, “directors,” or similar 
forms of description, but they do not state on the face of the document that 
they are acting on account of or on behalf of the company, the word so added 
is a word of description only and the signatories are individually liable*. 
But where the signaturte of the managing director has been added merely 
as indicating a person by whom the name of the company was afiixed, or as 
otherwise validating the making of the note in the name ci the company, 
the managing director is not personally liable but the company is liable*. 

15 Parker v. Winlow, 27 LJQB 49. 

16 Ha« V. Ashurst, 1 C & M 714. 

17 Hamper v. Williams, 12 LJQB 227 114 ER 880. Bowstead. Art 118. 

18 Parker v. Winlow, 7 E & B 942. 

19 Gadd V. Houghton, 1 Ex D 357 ; Peace v. Walker, LR 5 Ex 173 disapproved : 
,/ Df^vndra v, Nutbekeoy, 37 CWN 296 : Mookan v. Mutfu^/ya, (1938) 1 MLf 63. 

28 Viimersea S. H. Co, v. Me. KaMe. 1923 AC 492, cited in Bari v. Becha, 89 IC 
380'; Ganpta v. Campbell A Co., 32 Bom LR 1336. 

'A Ogdon V. Hda, 4 LT 751 ; Gadd v. fioughton, 1 Ex D 357. 

: 2/ UbhanM v. Sawai Man SinghH, AIR 1962 SC 73. 

,1. P0Am& V. Cormett, 19 tj Ex 305 ; Bottomley y. Fisher, 31 LJ Ex 417, 
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rhe general rule is <lmt where parties, in signing an instrument, describe 
dmmselves as directors of a company, but do not state they mre, 
tm behalf of the company, they arc individualiy responsible. On the otihw 
hand, if they state that they are acting on behalf of the company, they are 
not liable. The affixing of the seal of the company makes no difference*. 

There is no doubt that a person, acting lor and on behalf of another, 
may contract in such terms as to bind himself personally. In each case 
question is whether the intention that he should do so appears. One test 
is to see who is by the provisions of the contract to act in the performance 
of it. In each case of this kind one must look to the terms of the instrument 
in order to discover the intention of the partics\ An agent may be personally 
liable and where he has signed a contract he is estopped from saying that 
he did not contract personally. If an agent enters into a contract in his 
own name, and has a principal, those whom he contracts with will have the 
responsibility both of the principal and of the agent*. The rule of law is that 
where a person signs a contract in his own name, without qualiheation, he 
is prima facie to be deemed to be a person contracting personally, and in 
order to prevent his liability from attaching, it must be apparent from the 
other portions of the document that he did not intend to bind hinms yK as 
principal. Tlie words “as agenis for charterers ' do not in themselves niak<» 
that intention apparent*. The form of an agreement or the mode of signature 
may indicate that an agent did not sign for himself as principal and he will 
not be personally liable in such a case. It would require extremely strong 
words in the body of the contract to control the effect of that mode of agree- 
ment or signature”. 

Where agents sign agrecmenis without any qualification showing that diey 
sign as agents only, they will be personally liable, even where they are r^erred 
to in the body of the contract as agents for others^, though such decisions' 
are inconsistent with others'-. On the other hand, where the agents are des- 
cribed in the body of the agreement and in the signature as agents for known 
persons, they have been held not to be liable. Such qualifications of the 
signatures should be taken as deliberate expression of intention to exclude 
any personal liability on the part of the signatories”. In a case where a 
man is by profession an agent of a particular firm and describes himself as 
sudi, he may still be contracting in his personal capacity, but the mere fact 
that he fails to specify his capacity as an agent in signing a contract does not 
raise any such presumption when the terms of the contract itself are dearty 
to the oemtrary**. 


6 Dutton V. Marsh, 40 LIQB 175. 
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Where there is » vnritten agreement on the fact of which t!^e i^Uer 
refuresents himself as the principal, it is not competent for him to discharge 
himself from liability by showing that he was agent only”. But the case is 
different where the written agreement is not the contract between the parties, 
e.g., where the contract is by parol, and the agreement is not written out 
until long after, in which case the parties are not estopped by the written 
agieepent from showing what the real transaction was”. An agent upon a 
del credere commission is in the same position as any other agent. He cannot 
sue the vendor in his own name for a debt contracted between the principal 
and the vendee^^ 

Although an agent may be excluded from personal liability by the terms 
(rf a written contract, he will, nevertheless, be liable if a custom of pe trade 
can be established making him personally liable in the particular easel provid- 
ed the custom does not contradict the written agreement”. There is no 
doubt that with respect to a commercial contract it has been long established 
that evidence of a usage of trade applicable to the contract whifh the 
parties making it knew, or may be reasonably presumed to have known, is 
admissible for the purpose of importing icrais into the contract respecting 
which the instrument itself is silent. That with regard to particular com- 
mercial usages evidence is admissible to engraft terms with the contract or 
to explain its terms. In Humfrey v. Dale'’’ it was held that not merely a 
term, but a party, on oral evidence of custom may be added to a contract 
in writing“. The contract itself cannot be contradicted’, but a term not 
inconsistent with the terms of the contract may be added*. A custom in- 
consistent with the terms of the contract is not admissible”. Where a con- 
tract entered into by the respective agents binds the pr'ncipals, e.g., a contract 
by brokers for unnamed principals, the agents themselves may be liable 
under the contract by usage of trade*. A broker, as such, merely dealing 
as a broker, whether his principal is named or unnamed, is not liable on 
the contract if the principal fails to fulfil his contract. Evidence of custom, 

not inconsistent with the written contract, is admissible to show that in the 

Lemdon fruit trade if the broker does not disclose his principal’s name on 
the ccmtract he is personally liable*. 

3. Foreign principal.--There is a general or special custom that when 
an agent acts on behalf of a foreign principal he undertakes the liability of 

15 Wgghts V. Senior, 8 M & W 834 : (1835-42) All ER Rep 602. 

16 Holding v. Btdott, 5 H & N 117 : 157 ER 1123, see Jones v. LttOedale, 6 LJKB 
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17 BramweU v. Spilter, 21 LT 672. 

18 Pike V. Ongfey, 18 QBD 708 refd. to in Universal S. N. Co. v. Me Kehie, 1923 
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■i. principal*. In the absence of such a custom, and where a pritkdpal exists, 
the general rule applies although the principal be not named or be a £ore^ 
ner% Where a Bntish mercliant is buying for a foreigner, according to the 
universal understanding of merchants, and of all persons in trade, the credit 
is then considered to be given to the British buyer and not to the foreigner*. 
The great inconvenience that would result if there were privity of a cbntrMt 
established between the foreign constituents of a commission merchant and 
the home supplier of the goods has led to a course of business in con- 
sequence of which it has been long settled that a foreign constituent does 
not give the commission merchant any authority to pledge his (foreign 
constituent’s) credit to those from whom the commission merchant buys by 
his Older and on his account*. 

A foreign principal according to the usage of the trade, unless there 
is something in the bargain showing the intention to be otherwise, cannot 
sue, for he does not authorise the agent to pledge his (principal’s) credit 
to the contract so as to establish privity between him and the home-supplier^. 
The agent, therefore, can sue personally. But if the contract be not made 
by the agent he cannot sue, even if he has, by a separate contract made with 
the foreign firm, undertaken to pay for all goods supplied by it and not 
paid for by the purchaseri*. Nor can a foreign principal be sued unless there 
is a contract of partnership between him and the agent, or there is ah 
intention expressed that the foreign principal should be a party'*. The 
foundation of the custom whereby the agent alone is liable to the exclusion 
of his principal "is the presumption that the agent has no power to pl^ge 
the credit of his foreign principal and. therefore, that the foreign principal 
is not under any liability to the person with whom the commission^ agent 
is contracting. In these cases the only liability of the foreign principl ii 
to his own agent, and the agent is alone liable to the person with wh<^ 
ho makes the contract. If upon the contract, the foreign principal is direedy 
liable to the person with whom the agent contracts, this provision is incon- 
sistent with the custom, and the custom is thereby excluded. So it has be^ 
held that where a contract is made by the agent on behalf of "our principals”®, 
or "on account of M fe Co. Valencia," the agent is not liable on the contract 
because there is an intention to make the foreign prinapal liable®. 
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A company registered and incorporated in JEngjUiui but carryin|( tm 
business in this country is a company resident abroad, therefore it must be 
presumed that the agents of the company are personally liable upon contracts 
entered into by the company. But this presumption of law can be rebutted. 
e.g.f when the foreign principal himself is made the contracting party and 
the contract is made directly in his name“. Where a firm in this country 
enters into a contract with a firm of commission agents in another, or through 
a branch in this country of a foreign firm of commission agents, the firm 
merely constitutes itself as agent to place the order of the local firm and not 
as agent of the foreign principals, consequently no action will lie ag^ainst 
the agency firm“. The validity of the appointment of an agent of ^ foreign 
company is governed by the law of the foreign company’s don^cil”. In 
Fazal V. Imperial Chemical Co.’* the defendant was held liable eithfer as the 
principal party or as an agent tinder sub-sec. (1). A foreign corporation can 
only be served with a writ of summons through its agent carrying on its 
business. In order that service on an agent in such circumstances should be 
treated as service on the foreign corporation, the agent must have power to 
enter into contracts on behalf of the foreign corporation”. 

4. Undisclosed principal. — The rule of law, no doubt, is that, if the 
principal is undisclosed, the broker saying "bought of you for my principals” 
is himself liable, but where the contract says, “sold for you to my principals" 
i.e., I, your broker, have made a contract for my principals the buyers, the 
broker is not liable in the absence of usage to the contrary. The real conten- 
tion in all these cases has been whether the broker has so named himself 
as to make himself liable as principal. He may no doubt do so, notwith- 
standing that he describes himself as a broker. It depends upon the form of 
the contract in each case”. Where the bought and sold notes clearly indicate 
that the appellant was acting for the disclosed principal, the fact that he 
(the agent) did not add the relevant description to his signature, or used the 
word "we” in the operative portion of the letters would not materially alter 
the fact spoken to by the notes that the appellant was acting on behalf of 
the disclosed principal. It cannot be suggested that those letters intended 
to alter the position disclosed by the notes. The letters, like the confirmation 
dips, are and must be presumed to be con.sistent with the notes ; and so it would 
be unreasonable to attach undue importance to the signature and to the use 
trf the relevant words “we” and "you"’, “When a party contracts with an 
agent whom he does not know to be an agent, the undisclosed principal is 
generally bound by the contract and entitled to enforce it as well as the 
with whom the contract is made in the first instance.” But that rule 

'15 TuHka v. Party •& Co., 27 M 515. 
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does not apply where an ^;ent for an undisclosed principal oo n tra ct s in such, 
toms as import that he is the real and only principal^ WJrere t he a^^ent 
does not disclose the name of the principal, there is a presumption that the ■ 
agent can personally enforce the contracts entered into by him and he 
is poson^ly bound by them'*. Where without disclosing the name of the 
B a n ailiraj its manager had some work done by the plaintiff, the manager 'Was 
not personally liable as no credit was given to him‘. When a pl ain t disrlnywa 
a contract between the plaintiff and the agent of a disclosed principal, the 
ag^t cannot be sued®. Ordinarily speaking, the term pacca arhtia conveys 
the sense that the so-called agent is acting as a principal on behalf of the 
person for whom he buys or sells the commodities in question. The section, 
therefore, cannot apply to his case®. 

The general rule is that if a person sells goods (supposing at the time 
of the contract that he is dealing w'ith a principal) but afterwards discovers 
that the person with whom he has been dealing is not the principal in the 
transaction but an agent for a third person, though he may in the meantim** 
have debited the agent with it, he may afterwards recover the amount frtnn 
the real principal, subject, however, to this qualification that the state of the 
account between the principal and the agent is not altered to the prejudice 
of the principal. On the other hand, if at the time of the sale the seller 
knows, not only that the person who is nominally dealing with him is not 
the principal but agent, and also knows who the principal really is, and not- 
withstanding all that knowledge chooses to make the agent his debtor dealing 
with him and him alone, then the seller cannot afterwards, on the failure of 
the agent, turn round and charge the principal with liability^ A solicitor 
ordering a broker to sell stock acts as principal though the broker knows that 
the solicitor is acting for a broker*. Wiere a broker entering into a contract 
of sale in his own name discloses the name of the principal shortly after- 
wards, it amounts to a disclosure of the principal at the sale, he cannot,, 
therefore, by paying the principal have any right against the buyer*. If 
secretaries of voluntary' societies make contracts without disclosing the names 
of the persons under whose authority they arc acting, they of course render 
themselves liable for the performance of the contracts they have made, though 
they may be indemnified by their principals”. Under a mutual assurance 
policy one member of an association who has suffered loss may sue the others 
on the policy, but not the undisclosed principal of a member, where the 


2 CoHins v. Associated Race Courses, (1930) 1 Ch 1, 32. 

3 Alagappa Corp. v. U. Brokers, 1948 M 216. 

4 Culzar V. Sheva. 24 1C 415, 

5 RagkunatM v. Kesori, 150 IC 671 ; see S 233. 

« B. C. Punjap Ld, v. B. K. Trading Co., 177 IC 985. 

7 TMmson Dttomport, 9 B & C 78. 86, fold in Armstrong v. Stokes, LR 7 QB 

598. ■ ' .7 

8 Hiehem H. W. A Co. v. Jackson & Sons, 1943 AC 266, 

9 MomV V. CieasbiA 4 M & S 566. 

10 BhpidlfM Vv Rfg/em, 22 B 754. 
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pgrkidpal is not a member of the association^. In Affuio v. F&rbe^ it was 
hdd that one partner with whom personally a contract im made was ehtided 
to sue upcm it in his own name without joining his co-partners as jdainti^. 
Such a contract shall be presumed to exist in, amongst other cases, a case 
"wheie the agent does not disclose the name of the principal”**. When a 
ccmtract made by a person conveys to the other contracting party the notion 
that the agent is contracting in that character, he cannot sue or be sued on 
the contract. Where one contracting party knows that the other is con- 
tracting as an agent for a third person, the presumption laid down in clause 
(2) does not arise, for knowledge is equivalent to disclosure, even though 
the name of the principal has not been disclosed**. A secretary of a dub 
cannot, unless he specially accepted a personal liability, be sued /personally 
<m a contract entered into on behalf of the members of the dub*‘. A secretary 
cannot sue the members of a non-proprietary club for goods, the\ property 
of the dub, supplied to the members*®. A club is not a body corporate and 
has no existence in the eye of law and is incapable of contracting or\ entering 
into legal relations with other bodies. Merchants who deal with \a dub, 
which is not registered as a body public, do so at their own risk and the 
only persons they can hold liable for their debts are such officials of the dub 
who have actually contracted with them or such members of the club as 
may be shown to have authorised or approved of the contracts. Creditors 
cannot by any device make those secretaries or managers who have not entered 
into contracts with them or ratified such contracts liable under the contracts*’. 
Where agents sign as “agents for master and owners,” they are not liable 
as principals on the charterparty agreement. The section is in accordance 
with English law**. When an agent has brought his principal face to face 
wUh the other contracting party, it cannot be said that he did not disclose 
the name of his principd, and in such a case no presumption would arise 
under this section. An agent will be entitled to sue where there is a contract 
allowing him to sue personally even if he has disdosed the name of the 
principal**. The sellers’ right to resort to the undisdosed principals on a 
contract made by a broker in his own name is not affected by their delaying 
to do so until the purchaser from the purchasers became insolvent, the 
original purchasers (undisclosed principals) not having paid the brokers nor 
otherwise altered their position®. 


11 United K. M. S. Association v. Nevill, 19 QBD 110. 

12 14 Moo PC 160. 

13 Gopat Das v. Badrinatk, 2 ALJ 3 ; see Bungsee Singh v. Soodist Lai, 7 C 739. 

14 Mackinnon Mackenzie & Co. v. Long Moir St Co,, 5 B 584; Soopromaniim v, 
Heilgers, 5 C 71 refd. to. 

15 Tf:. W. P. aub V. SaduUah, 20 A 497. 

16 Bmns v, Hooper. 1 QBD 45 ; Gray v. Pearson, UR 5 CP 568, reM, to in Mandml v. 
Briggs. 14 M 362. 

17 Oldfield V. Co-operative Stores, 88 IC 784 ; T- N: Basde v. T. Union, 1943 M 530. 

18 Hasoid>hoy v. Claphem, 7 B 51, 65. 

19 , Deo V. Narayan, 116 IC 669. 
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The iH'e&umption created by S. 230 (2) is merely a prima fadg and 
may be rebutted by the language of the contract itself. The ef&xl a£ 230 
d. (2) read with S. 92 is that if on the face of a written contract im i^gent 
appears to be personally liable, he cannot escape liability by evidence <rf any 
disclosure his principal’s name apart from the contract*. The presumptiem 
is nm: rebutted by the agent merely writing the words “for prindpal” dNier 
his signature*. 

Mantling members of a firm who enter into a contract in their own 
names on behalf of a joint family business are in the position of agents but 
undisclosed principals and can sue in their own names'. Where a persem 
describes himself as an agent, the other party may show that he is in fact 
the principal and can sue him as such*. An agent executing hundi for lo;t** 
is personally liable if he does not disdose the name of the principal'. 

The contract of a broker, if he adheres strictly to his positiem as a broker, 
is one of employment between him and the person who employs him and 
not a contract of purchase or sale with the other party. A broker may, 
however, make himself a party to the contract of sale or purchase. If he 
acts as a mere negotiator to bring the parties together, he cannot sue or be 
sued*. Where a broker signs a contract as "sold by your order and for your 
account to my principals”' ; or as "bought for you from my principals”*, the 
broker is not liable. A broker passing a note in these terms, “sold this day 
by order and for account of H to selves for principal.” etc., enters into the 
contract expressly in the character of a broker or agent, therefore he is not 
entitled to sue upon the contract. Evidence of usage inconsistent with the 
terms of a contract is not admissible*. Charterers may contract as agents for 
undisclosed principals who may come in and take the benefit of the charter- 
party” A broker buying in his own name has been held entitled to recover 
the value of goods bought, on behalf of a principal, from the vendor tm his 
refusing to comply with the contract of sale, even though the prindpal subse- 
quently repudiated the contract”. The characteristic of a "principal con- 
tract” is that on the sold note the name of the seller appears, but in place 
of the name of the buyer the words “our principal.?’* are inserted. In the lilte 
manner on the bought note the names of the buyers themselves appear and 
instead of the names of the sellers the words "our principals” are inserted. 
To principal contracts is attached a custom of the market as to liability for 
the performance of the contract resting upon the brokers and a right in them 


1 Soopromanian v. Hetlgers, 5 C 71. 

2 Gubbery v. Avetoom 17 C 449. 

9 Gopa V. Badri, 2T A 361. 

4 Carr v. Jackson, 7 Ex 382. 
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tb otforce the omtiact. Hie sectum i» no bar to mdx an action, for it starts 
by saying “in the absence of a contract to the contrary”**. 

A principal can sue upon a ccmtract entered into by an agent whether 
the name of the principal is disclosed or noP ; alternatively, the agent may 
sue for damages”. An undisclosed principal, whose existence is siterwaxds 
discovered, may be sued along with die ostensible principal, though it is not 
absolutely essential to do so”. An undisclosed princip^ may not only sue 
and be sued on any contract made on his behalf but he may sue for specific 
performance in equity unless the contract was based on the personal qualities 
of the agent or the relief would be inequitable in the circumstances of the 
case**. The name of the underwriter must appear in contracts 6f marine 
insurance under the statute in England”. Even when an agent fw an un- 
named principal is exonerated from personal liability under the contract, he 
can, on proof being given that he was his own principal, sue on the^ contract 
in his own name. An agent for an undisclosed principal is not precluded 
from saying that he is his own principal**. 

5. Where the principal can be sued. — “Wherever a party undertakes 
to do any act, as the agent of another, if he does not possess any authority 
£rom the principal therefor, or if he exceeds the authority delegated to him, 
he will be personally responsible to the person with whom he is dealing for 
Or on account of his principal.” If there is fraud, he would be answerable 
personally in an action**. An estate agent who contracts to sell land as 
principal is personally liable on the owners refusing to complete the purchase*. 

An agent coupled with an interest may sue in his own name*. When 
an agreement is entered into for sufficient consideration, and either forms 
part of a security, or is given for the purpose of securing some benefit to the 
donee of the authority, it is an authority coupled with interest and is irre 
vocable. In such a case authority is given to a particular individual to do 
a particular thing, the doing of which confers a benefit upon him, the autho- 
rity ceases when the benefit is reaped. The t)rdinar)' case of an agent or 
manager employed for pecuniary reward in the .shape of a fixed salary is 
not an authority coupled with interest*. Where an agent enters into a con- 


12; Jitmul V. Ran Gopal, 50 C 12. v. Monmotha, 20 CWN 365 fold. 

13 Hood V. Barington, LR 6 Eq 218, 222. 

14 Attat V. O’Heam, 1937 AC 213. 

15 De MaUtort v. Sounders,, 1 B & Ad 398. 

U Harmer v. Armstrong, 1934 Ch 65 : (1933) All ER Rep 778. 

17 M. U. Insce. v. M. V. G., (1933) 1 KB 812. 

18 Sctmaltz v. Avery, 16 QB 655, but see 235, 236. 

19 Les^ V. Nicholson, 18 QB 503, Story, Agency S 264. cited. 

20 Idng V. Millar, 4 CPiy 450 : (1874-80) All ER Rep 556. , 

1 Krighnamaeharlu v. lUmgacharlu, 16 M 73 : Gray v. Pearson, LR 5 dP 568 ; Glasi>o« 
v. Oe^ed, 1 WRCR 254, refd. to in Subramania v. Narayamn, 24 M 130. In 
m0isnns mOington, 1 H B1 81 : (1775-1802) AR ER Rep 124; RoMmon v. 
Rti^er, 24 LJQB 250 auctioneers were held to have contracted as agents having an 
latteeStaa^ sue in thrir own names. 
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tract as s^ if he has an interest in the contriuA he may sue in bis twto 
nanm. The mere fact that after a contract has been made between A uaA 
■ ^ ^ authority to act for him for a consideration does not Cieate 

any privity between C and B, so as to enable C to sue B for breach of his 
control with A, Authority to bring a suit does not necessarily give an agent 
the right to sue in his own name*. The position of an agent cannot be 
im^oved so as to give him the status of a principal by the mere fact of his 
being given extensive powers or being allowed to make contracts in his own 
name. Where an agent has a special property or a beneficial interest in the 
subject matter of the contract, he is entitled to enforce it though his repre- 
sentative character may have been declared at the time of the contract*. 

No doubt an auctioneer is classified as an agent, but in his capacity fts 
an auctioneer he has an interest in the goods entrusted to him for auction 
sale. The English and Indian laws are analogous on the point that where 
an agent has an interest in the contract he may sue on that contract in his 
own name. An auctioneer by virtue of his lien therefore can maintain an 
action in his own name for the price of goods sold*. In case of a sale with- 
out reserve, the highest bona fide bidder has a right of action against the 
auctioneer ; if a bid be made by or on behalf of the owner the sale is npt 
"without reserve” in such a case and the contract of the auctioneer is bitdten*. 
A factor who sells goods for a principal may bring an action in the name trf 
the principal against the vendee’. So also an auctioneer may sell where he 
makes himself personally liable under the contract. The general rule is 
that when an agent makes a contract naming his principal, the contract is 
made with the principal and not with the agent. But even where the prin- 
cipal is known, a contract in writing may be made by an agent with a third 
person in such terms that he is personally bound to the fulfilment of i^. So 
also an auctioneer may be sued if he makes the contract of sale but the 
goods cannot be delivered because he has not given the necessary ordei*. 
Where an agent, e.g., an auctioneer, has a lien, a payment to the principal 
does not prevent the agent from suing*®. A person who directs another to 
pay money to a third person is entitled to countermand that order befeue 
that person has entered into direct relations with the third person and 
agreed to pay it to him ; but where the agent is directed or authorised by his 
principal to pay to a third person money existing or accruing in his hands 
to the use of the principal, and he expressly or impliedly contracts vdth sucii 
third person to pay to him. or to receive or hold the money on his beh^f 
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^ for his use, he is personally liable to pay sudi third pascm, or to receive 
or . hold the money on his behalf*^. 

Where fraud has been practised upon an agent inducing him to part 
with money belonging to the principal, either the principal or the agent may 
recover the money from the payee“. Similarly, where money is paid by the 
agaat by mistake to a wrong person the agent has got an interest to recall 
the money so that it may be paid to the right person**. 

A company is not liable upon a contract entered into by promoters 
on its behalf before its formation, unless sanctioned by the Act constituting 
the company. A company cannot ratify such a contract because :ft was not 
then in existence. In such a case, namely, where a contract is j signed by 
one who professes to be signing “as agent.” but who has no principm existing 
at the time, the contract would be altogether inoperative**. Thus, a’.company, 
on formation, may repudiate any payment that may have been \promised 
to a promoter before the formation of the company. With, regard', to pro- 
fessitmsd services rendered before the formation of the company, nO action 
would lie for their recovery as the company was not in existence when the 
services had been performed**. No person can. as agent, bind by contract a 
principal who does not exist at the date of the contract**. The mere fact that 
a committee being an unregistered body cannot be sued cannot make the 
servants of the committee personally liable**. 

According to the rules of English law. no person who is not a party 
to a deed can be sued upon the covenant contained in it. But this rule has 
not been followed by the High Court of Madras**. 

Government is not liable for the acts of its agents done in the exercise 
of sovereign powers and not in the conduct of business undertakings or not 
ratified bv the Government**. An action will not lie against a public agent 
for anything done by him in his public character or employment, thou^ 
alleged to be in the particular instance a breach of such employment*®. 
Superior officers are not responsible for the negligence or misconduct of inferior 
officers though the superior officers appointed them and had the power of 
dismissing them, because the duties to be performed by the inferior officers 
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iaijposed by law and not by the will ot the party employing them^ The , 
dtstittcticat as to the extoit to which the acts and dOclaraucms dt a private 
agent bind his principal and those of public agents bind the Government is 
pointed out by Story, S. SOA 

Art. 299 U) oi Constitution provides that all contracts made in the 
exercise of the executive power of the Union or of a Stete shall be expressed 
to be made by the President or, by the Governor of the State as the case may 
be. A contract which is not so expressed shall be void and cannot be enforced 
against the Union or the State. Can it be enforced against the officm who 
acted on behalf of the Government in making the contract under sec. 230 (3J 
of the Contract Act ? I’he answer was in the affirmative in Chalturbhui v. 
Nareshwm^- I'he correctness of this decision was, however, doubted by 
Grover* J. while delivering the judgment of the Supreme Court in State of V. F. 
v. Murari Lai*. The question in that case was whether an officer entering into 
a contract on behalf of the Government is liable under sec. 230 (3) if ihe 
contract becomes void by reason of non-compliance with the provisions of Art. 
299 (1). His Lordship observed ; " The consensus of opinion is that a 

contract entered into without complying with tire conditions laid down in Art. 
299 (1) is void. It there is no contract in the eye of the law it is difficidt 
to see how sec. 230 (3) of the Contract Act would become applicable”. iThc 
deaee for damages passed against the officer concerned by the trial court 
and the High Court was set aside by the Supreme Court. 

No doubt under tire English law none but those whose signatures appear 
on a bill of exchange or a negotiable promissory note can be sued thereon. 
But no provision similar to S. 23 of the English Bills of Exchange Act, 1S8^ . 
having been enacted here, the question has been raised whether, under Ss. 233 
and 234, the principal cannot be proceeded against upon a negotiate instni> 
ment executed by an agent in his own name. A coparcener borrowing money 
on a promissory note may bind the other coparceners if the debt be inchired . 
in connection with family affairs, not on the law of agency but imder the Hindu 
Law*. But it has been held that in an action on a bill of exchange or 
promissory note against a person whose name properly appears as a pady 
to the instrument It is not open either by way of claim or defence to shoW 
that the signatory was in reality acting for an undisclosed principal*. An , 
agent, therefore, taking a loan and executing a promissory note in his own 
name, not as agent and not disclosing the name of the principal, is person^Qf 
liable*. Even a signature by a person on a promissory note as "agent 
a power of attorney from the zamindar” has been hdd to give no Indicatioit 

1 IVrfwn V. The Quern, 33 LJCP 199, 204. 

2 died in Secretary of Stete v. Kasturi, 12 MLJ 453, 4^3. 

3 AIR 1954 SC 236, 243. 

4 Am 1971 SC 2210. 

5 Kiishm V. Krishnesand, 23 M ,597. 

« SaSasitk v. Sir kishen, 29 CLI 340, 347; see Bokedcs v, m Kj 

%,Ramaswmi. 30 M 88; Ldlu v. Dy. ComrnmtOner, 165 SC sm. „ 
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that the maker signed as an agent or did not intend to incur perstmal UalMEU^. 

A ruler of an Indian State cannot be sued for work done £<n him withottt 
the omsent of the Governor-General, but under sub-dause (3) his agent is 
liable to be sued where the consent trf the Governor-General is not obtained*. 

Where the principal intervenes and accepts payments from the other con 
tracting party the agent’s right to sue for the money comes to an end^*. 

231. Rights of parties to a contract made by agent not disdos* 
ed.— If an agent makes a contract with a person who neither 
knows, nor has reason to suspect, that he is an agent, his principal 
may require the performance of the contract ; but the other con- 
tracting party has, as against the principal, the samel right as 
he would have had as against the agent if the agent md been 
the principal. \ 

If the principal discloses himself before the contract is com- 
pleted, the other contracting party may refuse to fulfil the contract, 
if he can show that, if he had known who was the principal in the 
contract, or if he had known that the agent was not a principal, he 
would not have entered into the contract. 

Contract by undisclosed agent. — Ss. 226, 227 and 228 lay down the law 
as tx> how far the principal is bound by the contract of the agent. S. 229 
specifies the cases in which the principal will be held to be bound by any 
notice or information received by the agent. S. 230 describes how far the 
agent is entitled personally to enforce a contract made by him on behalf of 
his principal. This section deals witli the rights (t) of the principal, and 
(ii) the third party in cases where the contract is entered into by the agent 
without disclosing his principal, cases in which a presumption arises under 
S. 230 that the agent is personally able to enforce the contract. Under the 
fost clause there is the general rule that the third party shall have, as against 
the undisclosed principal, the same rights which he would have had as against 
the i^ent, if the agent had been the principal. The second clause deals with 
a particular case where the principal discloses himself before the ctmtract 
is competed. The second dause in effect restricts the prindpal's rig^t to 
intervene. The third party ’’may refuse to fulfil the contract” upon proof that 
he would not have entered into it “if he had known that the agent was 
not a prindpal,” provided that "the principal disdoses himself before the 
contract is completed,” i.e., this disdosure is not made by another person". 
The section gives the undisdosed prindpal the option to proceed against 

.8 JConed V. Jatu, 25 MLl 425. 

' 9 Abdul AK V. Goldstein, 4 IC 902. 

10 Mogers v. Hadl^, 2 H & C 227 ; Atidmon v. Coteswotth, 3 B ft C 647 ; Sadler v. 
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Ac oAci coQteacting party , but if the plaiutiff tan bring bis suit und^. 
S* 211 b thisi section is no bar to suclr a suit. Where tlie other contracting 
reuses to peiiorni Ae contract on account of Ac failure of Ac agent of. Ac 
undisclosed {nincipal to pay the former his dues under Ae agent's own separate 
contract, Ae proper section for Ae principal to proceed is S. 231“- Where 
a niw sdls goods as a principal, Ae purchaser will not be afterwards deprived 
of his right of set-off by Ae intervention of a Aird person. But if before 
Ae conAact is completed the buyer is informed Aat Ae goods belong to a 
third person, he cannot set off a debt due to him from Ae agent**. “Accord- 
ing to Ae English cases it has to be averred Aat Ae agent was allowed by ' 
Ae plaintiff to conduct himself as principal and Aat Ae defendant believed 
Aat he was Ae principal**. It is not necessary to aver that he had no means 
<rf knowing the real facts and no reason to suspect that the agent was an 
agent’’**. 

There is no absolute rule of law Aat one partner caimot sue for a debt 
due to Ae firm, (i) A partner with whom a contract has been personally made 
is entitled to sue upon the contract in his own name wlAout joining Ae 
co-partners as plainiills, although the benefit of the contract would result to 
Ae partnership fitm*". (//) Where a partner as agent has an interest in Ae 
conttact he can sue in his own name. {Hi) A partner under S. 230, as agent 
for an undisclosed principal, can personally enforce Ae contract*^ 

Under Ae section a party (plaintiff) as Ae undisclosed principal can take 
advanmge of a conAact made by his agent, with a Aird party, subject to any 
rights which Ae Aird party may have against Ae agent**. Under Ae section. 
Ae principal, even if not disclosed, is entitled to sue for Ae loss of a. con- 
signment in Aansit although ihe receipt was granted in Ae name his 
agent**. The position of an agent who has entered into a contract for an 
undisclosed principal, and has Ac property conveyed to him in pursuance 
of Ae contract, approaches that of a benamidai^. PoAier in his treatise 
cm Obligations^ says : “Does error m regard to Ae persem wiA whom %, 
conAact desAoy the consent and annul the agreement ? I think that this 
question ought to be decided by a distinction. Whenever Ae consideration 
of Ae person with whom I am willing to contract enters as an element ihA 
Ac conAact which I am willing to make an error with regard to the person 

destroys my consent and therefore annuls the contract On Ae contrary, 

when Ac cemsideration of Ae person with whom I thought 1 was contracting 
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does entcir At all into the contract and 1 should haye been equally willing 
to make the ctmtr^t with any person whatever as vdth him with whdih 1 
thought X was contracting, the contract ought to stand". 


232. PerfomiaiiGe of contract idth agent supposed to be prind- 
paL~-Where one man makes a contract with another, neither 
knowing nor having reasonable ground to suspect that the other 
is an agent, the principal, if he requires the performance of the 
contract can only obtain such performance subject to the rights 
and obligations subsisting between the agent and the other party 
to the contract. ' 


Illustration 

A,, who owes 500 rupees to 3, sells 1,000 rupees’ worth of rice to S. A\is acting 
as agent for C in the transaction, bat B has ao< knowledge nor reasonable ground of sus- 
picion that such is the case. C cannot campel B to take the rice without allowing him to 
set off A's debt 

Coatrnct by undisclosed agent. — ^fioth Ss. 231, first clause, and this section 
cover the same ground. I'hey have, however, been thus distinguished. 
S. 231 provides, with reference to the assertion of rights by and against the 
undisclosed principal (i) that the principal of ilie agent making the contract 
may require performance of the contract from the other contracting party, and 
(it) that the other contracting party has, against the principal, the same rights 
as he would have had against the agent if the agent had been the principal. 
The “principal” in the section is the principal of the agent. Fhe section, 
so construed, makes the right of the principal to require the performance 
subject to the rights and obligations existing between the agent and the other 
contracting paity, it thus qualifies the unlimited right of the principal given 
by the first portion of S. 231. I'his section is not a repetition of the first 
para gr aph of S. 231. It is a qualification of the first portion of that para- 
graph which gives a principal a general right to enforce a contract entered 
into by his agent. S. 232 qualifies that general right by making it subject 
to the rights and obligations subsisting between the agent and the other 
party. S. 233 makes either the agent or the principal, or both, 
to the agent’s contract where the agent is "personally liable. S. 234 
imposes a hirther qualification upon the rights given to the other contracting 
party by the second portion cd the first paragraph of S. 231. It will be seen 
that die Act has by this section adopted, as regards the principal, the qualifi- 
cation imposed on him by £ing^i^ law, nam<dy, that he must tate the con- 
tract subject to all equities in the same way as if the agent wate jthe real 
pritttapal : but that in the converse case of the “other contracting party" it 
has npt imposed upon him the qualification laid down by tite cases ol 
T^iinson v. Davenport*, and Armstrong v. Stoked, mmtely, that the othfit 
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conoRCtsag party's right to hold the principal liaUe is subject to qualiitcation 
that the principal has not paid the agent, or that the state of thE aoootinta 
between the {arindpal and the agent has not been altered to the pifejudkc 
of the principal*. In Heald v. Kenworthf, the qualihcation laid down in 
the above two English authorities has been limited to cases in which the 
sdler by some conduct has misled the buyer into believing that a settlement 
has been made with the agent. Therefore, “If a person orders an ag^t to 
make a purchase for him, he is bound to see that the agent pays the debt ; 
and the giving the agent money for that purpose docs not amount to pay- 
ment unless the agent pays it accordingly.’’. 

Contract with agent supposed to be principaL — “The principal’s right to 
enforce contracts made by his agent is subject to this rule, namely, that if 
the agent has been allowed to deal in his own name, the party dealing with 
him will enjoy the same rights against the employer as he might have exer- 
cised agaunst his agent had that agent really been a principal. Thus, when 
a factor dealing for a principal, but concealing that principal, delivers 
goods in his name, the person contracting with liim has a right to consider 
him to all intents and purposes the principal and, though the real principal 
may appear and bring an action on that contract against tlie purchaser <N; 
the goods, yet that purchase! may set off any claim he may have against die 
factor, in answer to the demand of the principal’ Whenever a contract is 
made, if one of the contracting parties has a real principal behind him, that 
real principal may intervene and take the benefit of the contract and sue 
upon it, subject to any right ol set-off there may be against the agent’. 

If a goods acting as a broker, he is functus officio and the terms 

of the contract cannot then be altered except by the audiority of the prin- 
cipal. But a broker with an undisclosed principal may vary the terms 
of payment after the sale is completed. The principal may interfere at aiiy 
Hffie before payment, but not to rescind what has been done before*. If by 
special request or by mere standing by a party has been induced to deal with 
the agent as principal he is entitled to all the equities he would have bca» 
entided to as against the agent*. The general rule of law is that “where 
a contract is made by an agent for an undisclosed principal, the principal 
may enforce performance of it, subject to this qualification that the person 
who deals with the agent shall be put in the same position as if he had been 
dealing with the real principal and consequently he is to have the same 
rig^t of set-off which he would have had against the agent The rule is 
most frequently acted upon in cases of sales by factors, agents, or parthen. 


4 Pr«mU V. Madhmaii, 4 B 447. ~ 

5 24 ij Ex 7E. fold in Irvim & Co. v. Watson, 5 OBD 414 
1007. 

<• Smith's Mercantile Law, .5th Ed 163. 

7 S'ptiiT' y. Cass, LR 5 QB 656. 

8 Maddmm ▼. Scholes, 2 Camp 341. 

9 filn;and. y. Mschoffsheim, 4 CBNS 710, 716. 

10 ElhHHiif , JVorwPod, 14 CBNS 574, 588. 
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in vriuch case dthei the nominal or the real contraetor may sue: it may be 
equally applied to othor cases, e.g,, where a person lends money nmninally 
on his own account but really on account o£ another, the real lender may sue 
for the money”. The law with respect to the right of set-o£E by a third perstm 
dealing witli a factor who sells goods in his own name and afterwards 
becomes bankrupt is well established by George v. ClagetfiK Where the factor 
sells in his own name to a third person who buys without notice that he is 
dealing with an agent, the latter has ordinarily a right to be put in the same 
position as if the factor was the real principal in the transaction and may 
set up against the concealed principal in the transaction any defence which 
he may have against the factor. That rule is founded on principles of 
common honesty. One who satisfies his contract with the person With whom 
he has contracted ought not to suffer by reason of its afterwards turning out 
that there was a concealed principal^. \ 

If a factor sells goods as owner and the buyer bona fide purchases them 
in the belief that he is dealing with the owner, the real principal may appear 
and bring an action upon that contract against the purchaser of the goods, 
yet that purchaser may set off any claim he may have against the factor in 
answer to the demand of the principal. This has long been settled”. “The 
principle is not confined to the goods. If A employs B as his agent to make 
any contract for him, or to receive money for him, and B makes a contract 
with C or employs C as his agent, if is a person who would be reasonably 
supposed to bo acting as a principal and is not known or suspected by C, to be 
acting as an agent for anyone, A cannot make a demand against C without the 
latter being entided to stand in the same position as if B had in fact been a 
principal. If A has allowed his agent B to appear in the character of a 
principal he must take the consequences””. This right of set-off is really 
based on the principle of estoppel”, and operates only in case of liquidated 
debts in English law”. 

In English law it is enough if the other contracting party believed the 
agent to be the principal and did not know that there was a principal behind 
the agent and that the agent sold the goods in his own name and as his own 
goods. In order to make a valid defence within the rule in George v. 
Claget(“, it is quite unnecessary to go on and aver that he had no notice or 
means of knowledge”. In order that a buyer may set off a debt due from 
the agoit when sued by the principal, it must be shown that he sold the 

11 Sims V. Bond, 5 B & Ad 389 ; Sadler v. Leigh, 4 Camp 195. 

12 7 TR 359. 

13 Hamer v. Thomas, LR 6 CP 610, 613. This rule does not apply where the person 
dealing with the agent knows him to be an agent ; Maspons v. Mildred, 9 QBD 
530; JKsdtenJmk v. Lems, 10 AC 617; Sentenza v. Brineley, 34 LJCP 161. 

14 Bdbone v. Wifliams, 7 TR 360 n ; Pish v. Kempton, 7 CB 691 ; Carr v. Binchiff- 
4 B & C 547 ; Re Herdey, 4 Ch Di 133 : (1874-8(0 All ER Rep 1004. 

IS . Mordmat v, Porwood, (1893) 2 QB 350, 355. 

16 Cwke V. Eshelby. U AC 271 : (1886-90) AU ER Rep 791. 

17 Tamer V. Thomas, LR 6 CP. 

:H 'JT' TR 359. 

,,||9' . Rwries v. Imperud dteman Bank, LR ? CP. 30,. 
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goods as his own, in other words, that the circumstances attending the sale 
were calculated to induce, and did induce, in the mind of the purchaser a 
reasonable belief that the agent was selling on his own account and not for 
an undisclosed principal ; and it must also be shown that the agent was 
enabled to appear as the real conuacting party by tlie conduct or by the 
authority, express or implied, of tlie principal. It is not enough to show 
that the agent sold in his own name^. Parol evidence is admissible to sho|^ 
that a party to a contract is in fact the plaintiff's agent, therefore, the plain^* 
tiff is entitled to enforce the contract. It is also equally well settled that 
where a contract is made with an agent in his own name for an undisclosed 
principal either the agent or the principal may sue upon it, the defendant 
in the latter case being entitled to be placed in the same situation at the 
time of the disclosure of the real principal as if the agent had been the con- 
tracting partyK 


233. Right of person dealing with agent personally liable. — ^In 
(sises where the agent is personally liable, a person dealing with 
him may hold either him or his principal, or both of them, liable. 


Illustration 

A enters into a contract with B to sell him 100 bales ot cotton, and afterwards 
discovers that B was acting as agent for C. A may sue either B or C, or both, for the 
price of the cotton. 

The section.— The section deals with the class of cases referred to in 

h. 230 ( 2 ), namely, undisclosed principals. It enacts substantive law laying 
down who shall be held liable, and adjective law defining the procedure by 
which the liability may be enforced. The section follows the decision in 
Calder v. DobelP. The section appears to give the party dealing with an 
agent, who is personally liable, a double form of election. He can choose 
between suing both principal and agent jointly or electing to sue one <rf them. 
So that, in any case, if he sued one to judgment a suit against the other 
would be barr^. But if he sued them both and one consented to judgment 
that would not be a bar to his continuing the suit against the other*. The 
opinion of the Calcutta High Court was divided on the point whether a cause 
of action against an agent and an undisclosed principal was joint and several, 

i. e., whether a decree against the one was a bar to a subsequent decree against 
the other*. The right of election exists even though the creditor was not' 
aware of the existence of a principal whom he could hold liable when he 


20 Coeke v. EshObl/, 12 AC 271 : (1 886 90) All F.R Rep 791. 

1 Ladhomti v. Charuiumal, 130 IC 548. 

2 LR < CP 48fi ; see Robinson v. Read, 9 B & C 449 ; The Huntsman, 18W P 214. 

3 Z«e* V. Dkm^i 25 B 378, Morel Bros. v. Westn^M ^ 

Rw 397; refd to; Moore v. Flan^an, (1920) 1 KB 9W: 1920 .AJ! ER: 

Rl^ 254. Maghundth v. Kesori, 150 IC 671 cited under S. 230 n. 4. , ; 

4 Co., 62 C 612. ■ .■ 
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sued the ageut^. llius, where a creditor sued the ageat and not realhiii)^ 
the idioie of his daim sued the prindpal, the plaintifi having dected to 
hold the agent responsible upon the contract, and having obtained judgment 
and decree against him, could not afterwards maintain a suit against the 
principal in respect of tlie same subject .matter*. Even if the decree be 
obtained erroneously against the agent, the principal cannot be prdceeded 
a|^n8t^ The first rule is that where A contracts with B without stating 
himself to be an agent, B may, on discovering his principal, elect between 
them. The second rule is the same where he states himself to be an agent, 
but does not n^e his principal, and even where A names his principal if 
the seller does not, at the time of making the contract, trust the agent exclu- 
sivdiy. The third rule covers the case where A states himself to be |an agent 
but has no principal, then he is personally liable. These rules sd out in 
Smith’s Leading Cases* have been concisely summarised in the secaon. In 
Paterson v. GandasequP, the principal in the presence of his agent inspected 
the articles and selected such of them as he required, but it was thi^ agent 
who afterwards ordered the goods. The sellers gave credit to him, made the 
invoices in his name and sent them to him. held, the seller has elected to 
treat the agent as his sole debtor and thereby precluded himself from 
rccovring over against the principal*". A contract in writing by an agent 
signed by himself will bind his principal when the other contracting party 
discovers that he is the principal, although the contract is made without his 
information. That is the case of a bill of lading, .signed by the master of 
the vessel, where the action is brought against ilie owners. It is possible, 
however, that an agent meaning to contract in his own name may be the 
party to sue on such a contract. An agent may say to the jjerson with whom 
he is dealing,"! am the person responsible in this particular transaction,’’ 
or the other party may say, “I hold you responsible to me, though I know 
your principal'’. An agent who contracts in his own name does not cease 
to be contractually liable because it is proved that the other party knew 
when the contract was made that he was acting as agent”. 

"It is well-established law that a person who has made a contract with 
an agent may, if and when he pleases, look directly to the principal, unless 
by the terms of the contract he has agreed not to do so ; and that, whether 
he was or was not aware when he made the contract, the person with 
whom he was dealing was an agent only." A loan to a liquidator for the 
purpose of winding up, where the liquidator has power to borrow, is a loan 


5 ShhM V. Birdichand, 19 Botu LR 317; KenddU v. Hamilton, 4 AC 504, 515 ; 
a874.80) All ER Rep 932, 

6 Bir Bhadar v. Sam Prasad, 9 A 681 ; Sernmundaram v. Suhrammtdm, 99 !C 742. 

7 Mangfdi v. Ibdehpat, 25 IC 132. 

8 11 Ed Vol 2 p 391. 

9 I5 East 62. 

3E V. Gotdnfyh 14 CWN 414. Baaker can hdid agent as watt as fiba, 

for IwrrQwed by the agent on a proafissory note for the benefit or 

. 'ptliiciSiire ' ' ‘ 

il EeckAom v. Drake, 11 L| E* 201 ; 152 ER 35 ; AbM r. PC. 
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fo coittpaiiy, thoagh the liquidator has made himseU personaliy liaW^ 
Suoaiiaily. where a secretary, treasurer mid agent o£ a company, having poWcf 
to batrow, borrows on his personal liability, the company is liable for the 
loan”. 

An agent may make a contract by which he may become personally 
liable, while he still makes it on behalf of his principal, so that the otlu^ 
party has a choice to go against either the one or the other ; i.e., that the 
contract may be such as to make (he principal as well as the agent himself 
a party to the contract. But if the principal be made a party to the con- 
tract, he must be both able to sue and liable to be sued”. The fact that the 
credittn: applies to the agent for payment does not make the agent the 
creditor's debtor and does not predude the creditor from suing the principal 
debtor”. Where a creditor sues both the agent and the principal judgment 
cannot be given against both of them. As has been pointed out in Morel 
Bros. V. Westmorlatid^^, the liability of principal and agent is not joint but 
alternative and that rule has been adopted in this section. The wording of 
the section is unfortunate. It can only be construed as meaning that a cr^i- 
tor may sue both principal and agent in the alternative and that he cannot 
get judgment against both of them jointly for the amount sued for. The 
liability of an agent and principal cannot be joint”. “There can be no doubt 
that in the absence of any alteration of the account to the prejudice 
of the principals, the plaintiffs on discovering that Boulton was merely an 
agent for the defendants, had a right within a reasonable time” to elect to 
proceed against the defendants” unless, in the meantime, with full knowledge 
as to who were the principals and with the power choosing between them 
and the agent”, they had distinctly and unquestionably elected to treat the 
agent alone as their debtor. Principals and the agent were equally liable upOT 
the contract, and the vendor had a dear option as to which of them he would 

hold responsible In general, the question of election can only be 

properly dealt with as a question of fact’ Judgment against the agenk 

as has been observed in Priestley v. Femie\ even without satisfaction, would 
constitute a condusive election, yet no legal proceeding short of j^gm^t 
wotdd have that effect"'. Where, however, the creditor's suit against ^ 
agent is dismissed and there is no judgment against the agent on the ddst 
a suit will be against the principal*. 


12 Re Cmges steam Tug Co.. 18 C 31 36; Colder v. Dobell. LR 6 CP 486 refd to. 

15 MaefarUme v. Giarmacopulo, 28 L] Ex 72. 

16 1904 AC 11. . 

18 Snutkurst v. MitcheU, 28 LJ QB 241. 

1 - Zmon. 4 AC W : 0»«4«» AD «» 

3 y, Wil*^ 

VjrtwdUf ^ M 392. 
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If a sdler of goods knowing at the time that the buyer, tiboug^ 
widh him in his own name, is in truth the agent of another, elects to give 
credit to such agent, he cannot afterwards recover the value against the 
known principal ; but if the principal be not known at the time of the pur* 
chase made by the agent, when discovered, the principal or the agent may 
be sued, at the election of the seller ; unless by the usage of trade, the credit 
is understood to be confined to the agent so dealing, as particularly in the 
case of principals residing abroad”. If the principal has been misled by the 
other party (the creditor) into supposing that he (the creditor) has given 
exclusive credit to the agent and the principal has been prejudiced in conse- 
quence, the principal will be discharged from his liability. Mere delay in 
enforcing payment from the agent will not be sufficient for the purpose, un- 
less the delay amounts to misrepresentation”. \ 

A vendor selling to the agent of an undisdosed principal must elect to 
sue the principal within a reasonable time after he discovers hiih. Nine 
mnnths cannot be considered within the limits of such reasonable time. 
There is another most important criterion to be taken into consideration, 
viz., that the vendor may not sue the undisclosed principal if the position of 
the latter towards his agent has been altered before the action is brought’. 
If a broker enters into a contract in his own name and has a principal, those 
whom he contracts with will have the responsibility both of the principal 
and the agent. Election, e.g., to proceed against the agent only must be a 
matter of fact. Where a contract is reduced to writing parol evidence is 
admissible to show that the person was contracting for a principal. Election 
being once determined there is an end of the matter, e.g.. where an agent has 
been sued to judgment. When a man is acting as agent the principal is noi 
less bound because the contract is so drawn as to make the agent also liable”. 
Receiving or taking bills in payment of the price from the agent does not 
amount to an election to treat him as a debtor so as lo preclude the payee 
from having recourse to the principal*. 


234. Consequence of inducing agent or principal to act on 
lielief that principal or agent will Ito held exclusively liable.— -When 
a person who has made a contract with an agent induces the agent 
to act upon the belief that the principal only will be held liable, or 
induces the principal to act upon the belief that the agent only will 
be held liable, he cannot afterwards hold liable the agent or princi- 
pal Te^)ectively. 

5 ArterroK v. Gandesfgui, 15 East 62. 

6 . JOaoidson .v. Donddson, 6 QBD 623. 

7 Smetkunt v. MHUhett, 1 E & B 622. 

g 
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3U "iTIi© sectiwir— This section lays down an exception to the general rule 
stated in the previous one. ‘Tn order to discharge a principal from liability 
£oi a debt contracted by his agent the principal must show that the creditor 
has himself misled him into supposing that he has elected to give exclusive 
credit to the agent, and that the principal has been prejudiced by that 
supposition* Mere delay in enforcing payment from the agent will not (in 
the absence of special circumstances) be sufficient for the purpose”" ‘If the 
conduct of the seller (the person who has made a contract with an agent) 
would make it unjust for him to call upon the buyer (principal) for the 
money, as for example where the principal is induced by the conduct of the 
seller to pay his agent the money, on the faith that the agent and seller have 
come to a settlement on the matter, or if any representation to that effect is 
made by the seller either by words or conduct, the seller cannot afterwards 
throw off the mask and sue the principal’*^’. Where a buyer intimates to 
the seller’s agent that he would bold the agent liable, he cannot afterwards 
hold the seller responsible". 


235. Liability of pretended agent. — A person untruly repre- 
senting himself to be the authorised agent of another, and thereby 
inducing a third person to deal with him as such agent, is liable, 
if his alleged employer does not ratify his acts, to make compensa- 
tion to the other in respect of any loss or damage which he has 
incurred by so dealing. 


1. The section. — In Collen v. Wrighi^\ the rule has been thus stated : 
■‘A person who induces another to contract with him as the agent of a third 
party by an unqualified assertion ot his being authorised to act as sudi agent, 
is answerable to the peison who so contracts for any damages which he may 
sustain by reason of the assertion of authority being untrue,” Also the rule 
lias been stated in these words, “if a man makes a contract as agent he does 
promise that he is what he represents himself to be, and he must answer £<» 
any damage which directly results from confidence being given to the 
representation”'*. 

The section embodies the rule in Collat v. Wright. To render the agent 
liable under the section it is only necessary that the representation should 
have been untrue in fact and it is not necessary to show that the agent yna 
in any way to blame. Nor does it make any difference that the agent, was 
the agent of both parties. The liability of the agent arises, as ptrfnted out 
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Bavidson v. Donaldson, 9 QBD 623, headnotc. 

HetUd V. Kenworthv, 24 LJ Ex 76, fold in Prenth v. Madhown, 4 B 447, see cases 
dted io previous section, note. 

Mahadev v. Qowi. 1950 On 42. , . 

7 E Be B 301, 313, on app 8 E & B 657. refd to in Hasonbh^ v. Claphm, 7 B 
51, 66, in Re National Coffee Palace Co., 24 Ch D 367 : British R. Qa^tte y, 
A. N. pd., (1933) 2 KB 641 : 1933 All ER Rep 320 : see Oftper v. of 

ftWa I Ch 610. 
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in Yonge, v. Toynbe^, from aa imjdied ujadertaking or proiaiie nnidk^ by hitt 
tbat die authority which he professes to have docs not in fact «xist. Thai 
imy^ed undertaking cannot be displaced except by words which amount tc 
a distinct intimation that the agreement made was meant in certain drcums 
tances not be be effectual. The section imposes on the agent die duty cd 
making compensation for any loss or damage which the other party has in 
cUrred by so dealing with him“ the representation may not be fraudulent, 
all that is required is that it is untrue'^ 

2. liaUHhy of pretended agent. — "The r^ht of action, for which this 
section, founded on English cases, provides, assumes (i) that the defendant 
untruly represented himself as the authorised agent of a named/ person, or 
represented himself as having an authority larger than or differenj from that 
actually conferred on him, (ti) that the plaintiff was by such represen tatiem 
induced to deal with him as agent of the same person, (tit) that (he person 
named repudiated the defendant's act, and (iv) that loss was in cdpsequence 
occasioned to the plaintiff. When the supposed principal is not n^med, the 
section does not apply. Nor docs it apply when a contract binding on the 
person named is established”**. In the case of a fraudulent misrepresentation 
of his authority, with an intention to deceive, the agent is personally respon- 
sible as in Polhill v. Waller^*. Then, where an agent has no authority and 
knows it, but nevertheless makes the contract, as having such authority, he 
is personally liable, for he induces the other party to enter into the, contract 
on what amounts to a misrepresentation of fact peculiarly within his own 
knowledge. Lastly, where a party making a contract as an agent bona fide 
believes that such authority is vested in him, but has in fact, no such autho- 
rity, c.g., on death of the principal, he is still personally liable. In all these 
cases there is some wrong or omission of right on the part of the agent 
which makes him personally liable, though the contract is made in the name 
of the principal*. 

There is no distinction in principle between the case of a man who 
represents that he has an authority from another when he has no authority 
whatever, and the case of a man who represents that he has certain authority 
frwn another when he has authority of another description. In neither case 
can the man who makes the representation be said to be the authorised agent 
erf the other with reference to the matter regarding which he has no authority. 
The section has been applied to both classes of cases in England*. The rule 
in Collin v. WrighP is not confined to the case where the transaction is 
timfrfy one <rf contract, but extends to every transaction of business into 


15 a910) 1 KB 215. 

1£ tsimil V. Short,. 8 IC 291. 

17 Kishori v. Secretary of State, (1938) 1 Cal 463. 

18 C ft 5 544, 

19 3 B ft Ad 114. 

^ . Sn^ y. llbray, 12 LJ Ex 357. 

Oanpai v. Sarfu, 34 A 168. 

2 f 1& B 301. 8 Eft B 607. 
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?.p^tty IS induced to enter by a representation that the person will 
lyhow IS doing business has the authority of some other person. It i» 
utttirly immaterial for the application of this branch of the law wfaedim 

knew of the defect of his authority or not^. Where a 
Muhammadan, who is not the authorised agent of his father, mongages 
his lathes land and holds himself out as an agent, this section and not S. 
230 ^^ies*. 'Hie pretended agent cannot be sued as a principal but is liable 
to damages for false representation of authority'. 


In Fifbwks Executors v. Humphrey^, it has been laid down that an 
agmt imjdiedly warrants his authority and is liable to be ^led <Mi his 
warranty. Where the guardian of an infant was sued on the ground that she 
had reiH-esented to the lender that she had authority to incur the debt on 
behalf of the minor, held that as an infant could not appoint an agent, any 
representation that the guardian was her infant son’s duly authorised agwit 
was incorrect, for the moneylendei- knew the son to be an infant. Ev«i if 
it be conceded that there was a representation as to her power to hind the 
estate, it was one on a point of law, and on the authority of Beattie v. Ehwryl, 
it was incapable of supporting a suit*. A party dealing with an agent can 
make the agent liable if the principal repudiates the act of the s^^mit*. 


In order to maintain an action for breach of warranty of authority there 
must be misrepresentation in fact (not on a point of law) and trusted by the 
person to whom it was made and not a mere disclaimer of his authority by 
his agpent”. The principle of Collen v. Wright'^ extends further than the 
case of one person inducing another to enicr into a contract. The rule to 
be deduced is that where a person by asserting that he has the authority of 
the principal induces another person to enter into any transaction which he 
would not have entered into but for that assertion, and the assertion toms 
out to be untrue, to the injury of the person to whom it is made, it must be 
taken that the person making it undertook that it was tru^. Speaking 
generally, an action for damages will not lie against a person who honesdy 
makes a misrepresentation which misleads another. But to this general rule 
there is at least one wdl-established exception, namely, where an 
assumes an authority which he does not possess and induces another to deal 
with him upon the faith that he has the authority which he assumes. The 
damages in this case are arrived at by considering the difference in ■ the 
porition the contractor would have been in had the rejMresentation been 
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ttwt, and the position he was actually in, in consequence of its being tuattuc^.’ 
An agent who has no authority, and who nevertheless tefsmiehu that he is 
authorised to act as agmt, cannot tm that account be made personally liable 
on the contract, though he is answerable to those who were deceived by 
him fmr the breach of an implied warranty of authority^^ Where there is a 
matter of doubt as to the liability of the agent or the principal under a 
contract, the usual course is to sue both, alleging that the principal was the 
principal to the contract and in the alternative suing the agent fm breach 
of warranty of authcnrity”. 

3. Measure of dami^es« — If a person represents himself as having autito* 
rity to do an act when he has not, and the other side is drawn iqto a con* 
tract with him and the contract becomes void for want of such aut|tority, he 
is liable upon an implied warranty in damage which may result touhe part> 
who confided in the representation, whether the party making it a^teil with 
a knowledge of its falsity or not. The warranty which the law\ implies 
depends on the position of the parties and on the nature and effec^ of the 
representation. Thus, directors instructing a bank to honour the cheques 
of their general manager impliedly warrant that they have authority to 
authorise such cheques to be drawn and are liable on an implied warranty 
of authority where the authority is lacking*'. 

With r^;ard to the measure of damages in such cases ‘‘the general prin- 
ciple is that he who has broken a contract is to make good to the plaintiff 
aU the damage which is the direct consequence, in the ordinary course of 
affairs, of the breach of contract”. Where an agent misrepresents a fact to 
his own principal, he is guilty of a breach of duty to the principal, in giving 
him incorrect information and is liable in damages for such a breach of duty. 
He does not thereby make himself the agent of the other party within the 
meaning of the doctrine of Collen v. Wright^*. Where money is borrowed 
on behalf of a principal by an agent, the lender believing that the agent has 
authority though it turns out that the agent’s act has not been authorised, 
or ratified, or adopted by the principal, then although the principal cannot 
be sued at law, yet in equity, to the extent to which the money borrowed 
has in fact been applied in paying legal debts and obligations of the prin- 
cipal, the lender is entitled to stand in the position as if the money had 
ori^nally been borrowed by the principal**. This , law applies to the case erf 
a joint stock company when the borrowing powers of the company itsdf is 

13 FirbtmJ^s Executors v. Humyhreys, 18 QBD 54. 

14 Coventry’s Case, (1891) 1 Cb 202, 211. 

15 Eaghumth v. Kesori, 150 IC 671 ; Honduras Ry, v. Tucker, 2 Ex D 301, fold in 
Bemetts v. Me. Rheraith, (1896) 2 OB 464. 

16 Cherry v. Cdhtutd Batde, IR 3 pq 24. refd to in Beattie v. Ebury, LR 7 HL 102 ; 
Oieetdtam v, Smytke, 31 tj Ex 110. 

17 5hiw»M V. Ptttidtett, 7 E & B 575. 

iB 7 E A B 301, 8 E & B 647 ; Saheeen A Co, v. Reberi, 1405 AC 302 : (1904-07) 

^ 886 . 

M <1906) 1 KB 103 ; (19044J7) AB EE Rep 425; lowwtel 

Chand, 43 ,MiJ 66 PC; West Eondtnf Bmk v. Ritson, U (JBO 
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uaUmited^ . Where the imidied authority of an agent to borrow is eatab': 
listed, the qreditor is entitled to a decree against the jMcindpal for SBich 
portion (rf the sums borrowed, thou|^ in excess oi authority, as may tew 
been actually spent by the agent for the benefit of the principal’s budneas^ 
The doctrine does not in any way conflict with the fundamental rule that a 
person dealing with an agent must at his peril ascertain the extent of the 
agent’s authority*. The doctrine is based upon the principle that for a prin- 
cipal to accept the proceeds of a loan made in his behalf by the agent acting 
without authority is a ratification of the unauthorised contract and therefore 
makes him liable for the sum received*, but the principal cannot be held 
liable where the act of the agent is not done in the ordinary course <rf his 
business or falls outside the apparent scope of his authority*. If a corporation 
which has no power to borrow, or has exhaustal the power of borrowing, 
does, nevertheless, borrow, then such borrowing being ullra vires creates 
neither at law nor in equity any debt for money lent*. Where certain direc- 
tors, who had no authority to do so, borrowed money on behalf of a society 
which had no power to borrow money, they were liable to the creditor in 
damages to repay the amount borrowed with interest*. Taxed costs of a suit, . 
including the plaintiff’s own costs may be recovered as part of damages for 
breach of warranty of authority^. 

The measure of damages in an action for the breach of warranty of 
authority is always the same in every case. The measure is what the plain- 
tiff has actually lost by losing the particular contract which was to have been 
made by the alleged principal if the defendant had the authority he professed 
to have ; in other words, what the plaintiff would have gained by the con- 
tract which the defendant warranted should be made*. As to damages for 
breach of warranty of sale of a house, see Godwin v. Francis. For breadb 
of warranty of authority in the matter of purchase of shares, shares in a 
wrong company having been purchased by the agent and the transaction 
repudiated by the principal, the full value of the shares was allowed as 
damages, the shares being valueless at the time™, A person misrepresented 
may recover from an agent as part of damages the expenses incurred in a 
suit brought against the alleged principal for enforcing the contract entdred 
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into by the without the authmity of the fnincipal^. 

'inbie liabilities of public agents on contracts made by them in that 
public Capacity are on a different footing from the liabilities of ordinary 
agents on their contracts. An agent of the Crown is not personally liable 
on any contract entered into by him on behalf of the Crown nor is the 
Crown agent personally liable on a contract warranting his authority as 
agent, in the absence of any express intention to the contrary”. 

236. Person falsely contracting as agent not entitled to perfcnr- 
mance. — A person with whom a contract has been entered into in 
the character of agent is not entitled to require the performance of 
it if he was in reality acting, not as agent, but on his own ^^uxx>unt. 

The section. — ^The section is meant to apply to cases where a perspn enters 
into a contract with another on the basis that the other person is i^cting as 
agent for somebody else”. The section is not restricted to cases When an 
s^ent purports to act for a named principal”. If a person purports to act 
as an agent for an undisclosed principal, and there is no undisclosed princi- 
pal in fact, the section applies and he cannot sue on the contract. The 
so:tion does not enact that the contract in such cases is void, it provides that 
the all^d agent cannot require its performance, i.e., the contract is voidable. 
The English law however differs on this point”. The rule laid down in the 
section is wider than that of English law. Under that law the rule is con- 
fined to cases where the agent has named his principal. In such cases “the 
skill or solvency of the person who is named as principal may reasonably 
be ctmsidered as a material ingredient in the contract, it is clear that the 
agent cannot then show himself to be the real principal and sue in his own 
name**. But the reasoning and. therefore, the principle do not apply where 
the principal is not named ; for in such cases the skill or solvency of the 
principal does not enter at all into the calculation of the other contracting 
party as a material ingredient””. But the rule it seems is not definitely 
settled”. 

The principle codified in the section is that an agent cannot recover if 
he reany acts as principal. The section is not confined to cases where an 
agent purports to act for a named iwincipal. In Rothschild v. Brookman^ 

11 SpeiUng v. Nevett, LR 4 CP 212. 

12 Dunn v. MacdoMld, (1897) 1 QB 555 ; (1895-99) All ER Rep 1125. Bowstead 

Art 124. 

13 Hota V. Natam, 42 IC 357, see cases refd. to. 

34 Sewdut V. Nahapiet, 34 C 628. 

25 Itamdas v. Kondattnud, 148 IC 372. 

16 Ratfner v. Grote, 15 M & W 359 ; Fellowes v. Gwydyr, 1 Russ & M 83. 

17 . Schmedtz v, Avery, 16 QB 655 : 20 LJQB 228; Hamper A Co. v. Vigers (1919) 
,2.KB.'549. 

\1* Shmrum V, Brandt, IB. 6 QB 720, a decision which would jp to support dP rule 
, ' / as laid down In the section. 

; 1(9 2 Qow C3 181. also IMrimm v. AfoUett, LR 7 HI 802; Eims y. 1 

QBD 45, . 
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im emnlover ^ cannot, while purporting to act as a^ent for 

Stan K • “““amed, re^ly fill the position the prindpod; a 

for transaction a seller for his emjdoyer and a busier 

wh ^ purports to act as an agent for an undisdoLl 

4 v ^ really on his own account, he ii 

prevented from suing on the contract by this section^ 

AUhou^ a principal may come in and take the benefit of a contract 
made by ms apnt, yet that doctrine cannot be applied where the agent am* 
tracts ^ jwincipal. Thus, where a person describes himself as the “owner” 
of a ship in a charterparty, evidence is not admissible to show th^t he had 
contracted merely as the agent for another person^ But the word “diarter” 
does not mean “owner”*. 


, Liability of principal inducing belief that agent's fmantiio- 

raed acts were authorized.— When an agent has, without authority 
done acts or incurred obligations to third persons on behalf of his 
principal, the principal is bound by such acts or obligations if he 
has by his words or conduct induced such third persons to believe 
that such acts and obligations were within the scope of the agent’s 
authority. 


Illustrations 

(a) A consigns goods to B for sale, and gives him instructions not to sell under 
a fixed price. C. being ignorant of B's instructions, enters into a contract with ^ 
buy the goods at a price lower than the reserved price. A is bound by the contract. 

(fi) A entrusts B with negotiable instruments endorsed in blank. B sells, them 
to C in violation of priyate orders from A. The sale is good. 

Uabili^ of agent for unauthorised acts. — ^The section is based on the 
doctrine of estoppel. If a man, whatever his real meaning may be, so ctmducts 
himself that a reasonable man would lake his conduct to mean a* certain 
representation of facts, and that it was a true representation, and that tbe 
latter was intended to act upon it in a particular way, and he with such bdiitf 
does act in that way to liis damage, the first is estopped from denying that 
the facts were as represented'. It is undoubted law that a person who 6x^ 
with an agent, whose authority he knows to be limited, does so at his peril, 
in this sense that should the agent be found to have exceeded his authority 
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his principal ouanot be made resp<msible. Authorities from Grant v. 
to Ruben v. Great Fingalt Consolidated^ establish the proposition that in mder 
that the principle of “holding out" should, in any given case of agency, apply, 
the act done by the agent, and relied upon to bind the principal, must be 
an act of that particular class of acts which the agent is bedding out as having 
a general authority on behalf of his principal to do ; and, of course, the party 
prejudiced must have believed in the existence of that general authority and 
bem thereby misled. In other words, if the agent be held out as havii^ only 
a limited authority to do on behalf of his principal acts of a particular dass, 
then the principal is not bound by an act done outside that authority, because 
the party prejudiced has notice and should ascertain whether or not the act 
is authorised’. Government cannot be held liable for improper acd of public 
servants unless those acts had been done under orders of Government or been 
subsequendy ratified by it*. Government is liable for torts committed by 
servants in the conduct of undertakings which might be carried on qy private 
individuals but not for acts done in the exercise of sovereign povifers*. 

If a person employs another as an agent in a character which involves a 
particular authority, he cannot, by a secret reservation, divest him of that 
authority. Thus, where, the drawing and atceptance of bills of exchange 
were necessary as incidental to the carrying on of a business entrusted to an 
agent, he could not be divested of the apparent authority as agent against third 
persons by a secret reservation’*. The reason, as has been stated, is that “it 
must be presumed that the apparent authority is the real authority"'; if the 
agent could not “bind his principal within the limits of the authority with 
whidi he has been apparently clothed by the principal in respect of the subject 
matter,” there would be no safety in mercantile transactions. Thus, where 
a commodity is sent in such a way and to such a place as to exhibit an 
apparent purpose of sale, the principal will be bound and the purcha.ser safe”. 
An agent acting within the scope of his authority to enter into a contract, 
or being held out as having such authority, may entei’ into a binding contract 
on behalf of the principal’*. Where a principal sent an agent to settle a 
dispute, the plaintiff cannot repudiate the act of the agent on the ground 
that be had given the agent secret instructions not to settle for less than a 
onrtain amount. Where the defendant so conducted himself and held another 
pmon out as to lead the plaintiff reasonably to suppose that the person was 
the general agent of the defendant to conduct liis business, the defendant 

5 10 CB 665. 

6 1906 AC 439. 

7, Russo-Ckinese Bank v. Liyan, 14 CWN 381 PC (appeal from Hong Kong). 

8 MMuavni v. Proirince, 1944 FC 41. 

. 9 RadhaJdshm v. S. of S., 1932 S 181. 

10 J^immds V. BusheUt LR 1 QB 97 ; Hawken v. Bourne, 8 M A W 703. 

31 Pkkering v, Sude, 15 East 38, 43 : (1803-13) All BR Rep 657 ; see Hmderson 
V. WdEomf, (1895) 1 QB 521. 

12 PtuHffe Mhiitial* v. 5. M. Syndicate, 1938 C 343. 

13 ^^fidkett v. Tomlimon, 13 CBNS 663 : 143 BR 263 ; Fuemes v. MonHs, LR 3 CP 
'.aw, 777 . 
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iivoakl be bound by the acts of die agent Thus, a master was held bound 
for goods obtained by his duly accredited agent from a tradesman who had no 
notice of the revocation of the agent’s authority to act“. The proposition 
is well established that a person who puts his name on a blank paper stamped 
as a n^otiable instrument incurs large respoosibilities towards anyone who 
may make an advance on the faith of his signature^. “If a peiKm is held 
out to third parties or to the public at large, by the principal, as having 
general authority to act for and to bind him in any particular business or 
em|doyment, it would be the height of injustice and lead to the gross^ fraud 
to allow him to set up his own secret, and private instructions to the agent 
limiting his authority, and defeat the facts and transactions under the agency 
when the party dealing with him had and could have no notice of such 
instructions. In such cases good faith requires that the principal should be 
held bound by the acts of the agent within the scope of his gener^ authority”^. 

A principal is bound by the acts of his agent acting within the scope 
of his authority and it is not open to the principal to say that the agent 
intended to misuse for his own ends the opportunity given to him by his 
authority. The person dealing with the agent is not bound to enquire 
whether the agent’s motive did or did not involve the application of the 
authority for his own private ends”. So also where an agent has authority 
to borrow on exceptional terms under circumstances of emergency, it is not 
incumbent upon a lender to inquire whether in a particular case the emer- 
gency had arisen or not. If in good faith and without any notice of fact that 
the agent was not obeying the mandate of his employers a lender advanced 
money to him. the loan would be one by which the employers would be 
bound“. The liability of the principal arises by estoppel where the agent 
acts within the scope of his apparent authority but in excess of his actual 
authority”. 

“Where an agent is clothed with an ostensible authority no private instruc- 
tions can prevent his acts within the scope of his authority from binding 
the principal’’”. When an auctioneer sells certain properties at a price less 
than that at which he was instructed to sell by the owner thereof, and the 
purchaser buys it in ignorance of the said instructions, the owner is bound 
by the contract of .sale entered into on his behalf by the auctioneer. When 
a broker, or other agent, entrusted with the possession and apparent owner- 
ship of money, pays it away in the ordinary course <rf his business for con- 
sideration, it is settled law that the transaction, though it may be fraudulent 
as between the agent and his employer, will bind the latter unless he can diofw 

14 Slimmer^ v, Solomon, 26 LTQB 301. 

15- Ooyd’s Bank v. Cooke, (1907) I KB 794. 

16 R. S. Nmigation Co. v. Bisseswer, 116 IC 148. 

17 Membro v. Bumand, (1904) 2 KB 10. 

18, MmUdgnac v. Shitta. 15 AC 357, refd to in Goolab v. Mitter, (1938) 2 MLJ 6B8; 

m Bfy0tt V. i7ttebec Bank, 1893 AC 179. 

WCAS 548. 

28 B. N. Co. v. mison, 5 AC 176. 209. 

1 v. Shaiif, 121 IC 511, see Ulust. (a). 
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tlutt the redptent knew that the paymdit was made by the a^gdit in Iraiid 
o£ his «nployer*. Where a charterparty provided that “in signing bills 
lading the captain should cmly do so as the agent o£ the charterers", but he 
sighed them in the usual way, the owners were held liable lor nondelivery 
of goods to the holders of the bills of lading who had no notice of the provision 
in the charterparty^. Payment to a broker does not absolve the defendant 
hrtnn liability unless he can show either that the plaintiff gave authority to 
the broker to receive the money or that the plaintiff had so acted as to make 
the defendant believe that he had done so*. The general rule is that where 
a person has obtained the property of another brmn tme who is dealing with 
it without the authority of the true owner, he cannot acquire rights of 
ownership over it, even if full value be given, unless the person taldng it can 
show that the true owner had so acted as to mislead him into the bdief that 
the person dealing with the property had authority to do so. There is an 
exception to the general rule in the case of negotiable instrum^ts. Any 
person in possession of these may convey a good title to them, e^n when 
he is acting in fraud of the true owner, and although such owner lihd done 
nothing tending to mislead the person taking them^ 

A clerk is held out to the world by a railway company as a person 
authorised on behalf of the company to accept consignments for despatch ; and 
it is not open to the railway company to say that it is not bound by his act. 
As has been pointed out by 'I’heir Lordships of Privy Council in Ram Pertab 
V. MarshaW, the right of a third party against the principal on the contract 
of his agent, though made in excess of the agent’s actual authority is never- 
theless enforceable, where the evidence shows that the contracting party was 
led into an honest belief in the existence of the authority to the extent 
apparent to him^ This rule, therefore, has no application where the third 
patty has no reason for supposing that the agent had authority to enter into 
a ccHitract on behalf of the principal with reference to the transaction in 
question*. The mere possession of the title deed will not itself validate a 
security given by the person to whom the possession of the deed has been 
coihmitted where there was no authority given him to use the deed as security. 
But where a person employs an agent to raise money on certain securities 
and at the same time directs him not to borrow more than a specified sum, 
but the agent obtains a loan in excess of the amount prescribed from a bona 
fide lender who has neither notice nor knowledge of tiie limitation, the prin- 
cipal must bear the consequences of his agent’s fraud*. A principal is not 

2 Thtmson v. Clydesdale Bank, 1893 AC 282. 289 : (1891-94) AH ER Rep 69. 

i t/tjanchester Trust v. Furness, (1895) 2 QB 539 ; Sandeman v. Scurr, 1.R 2 0® ' 

me Frost v. Oliver, 22 LJQB 353. 

4 HarUumgsa v. NdKni, 40 1C 799. 

5 London Joint Stock Bank v. Simmons. 1892 AC 201, 215 : (1891-94) All: BR Rep 

415. 

« 36 G 70L 

7 Fatal v. B. I. By.. 43 A 623, 635 ; Bissessar v. Skbut, 1945 N 121 ; but see MotiM, 
V. S, P, T. JlR. 1939 A 649. 

6 JCara&t y. T. Co. v, Lachmi, 180 IC 141. 

9: Beoeldeadm v. Pemi^enmee B, Socis^* 1095 173 ; Bimmer v. IVebUot, (1902) 2 

CSi 16} 1 Ay V. SmtdUe, 0.912J 3 Arts 60, 
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bou&d by the act di an agent if a perscm dealing with the agent had kiloivM^ 
d£ the agent’s want of authority. Knowledge in such a case signifia "means 
of knowledge.” A person cannot plead ignorance if he had the meims of 
knowledge and, therefore, by using diligence could have obtained actual 
knowledge*". The principal is liable to a third person for the acts and omis- 
sions of his agent in the course of his employment, although the principal 
did not authorise or participate in the act or omission or even if he forbade 
it®. Where contrary to the instructions of the principals the agent sold 
certain shares below the price fixed by them, but immediately on discovery 
of the mistake repurchased the shares and held them for the principals, heldf 
although the agent by selling contrary to the instructions of the principals 
was bound to make good to them any loss sustained in consequence of his 
so acting, as no loss was sustained by the principals in fact in consequence 
of the agent’s mistake, no suit for damages by the principals would lie. The 
law of principal and agent cannot be considered to be confined by the exact 
sectiems of the Act ; in considering the liabilities and rights of an agent the 
court must look to the exigencies of business life and the situations that 
occasionally arise®. 

The word ‘agent’ dues not ol itself imply full authority to bind the 
principal. Ss. 186 and 187 show that the authority of an agent is to be 
gathered from either ‘words’ or ‘circumstances' and is not implied in the mere 
fact that he is an agent. A principal who has no knowledge or means of 
knowledge that the money received by his agent has been misappropriated 
by the agent will not be bound to repay the amount to the person from whom 
it has been misappropriated**'. Where a person, although an a^nt for another, 
signed a contract in his own name and described himself throuj^out as a 
principal, in an action against the real principal parol eviddace to show 
that the person was agent only is inadmissible as such evidence will have the 
effect of contradicting the written contract. The omission cm the part of 
an agent to describe himself as acting on behalf a principal is immaterial. 
The question whether an agent is to be taken to have contracted persmrally 
or on behalf of his principal depends on the intention of the parties to be 
deduced from the nature and terms of the particular contract and the surround- 
ing circumstances®. Where the question was whether a custoaner had agreed 
to pay compound interest with monthly rests on overdrafts from a bank, 
held, from circumstances, e.g., of entries in the pass book, of enquiries miiide 
and cxidanations demanded, it may be contended that means of knovded^ 
was equivalent to knowledge, so as to fix the customer with adoption or 
ratification of the rate of interest that was being charged ; and from conrinued 
persistent acquiescence of this character the existence of an agreement 
mi^t be presumed". If there have been a regular course of business in which 
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the act the agqat has been acted upon as the act the principal these 
would arise a presumptiem of the continuance of such ainhority. Hut whore 
the aa of the agent is wholly unauthorised and any adoption or ratificatient 
of the acceptance be negatived, so that there has been no course of business 
and nothing else to show any continuance of authority, or representation of 
continued authority, no presumption of continuance of authority can aris^. 
A distinction is drawn where agents, e.g., the directors of a company, have 
no power to enter into a transaction at all and those in which they have power 
to enter, provided certain conditions arc complied with ; in other words, 
between acts which, as regards the company, are altogether ultra vires and 
those which are intra vires but irregular ; companies are not bound by the 
acts of the former but may be bound by acts of the latter class in i^avour of 
all persons dealing with the directors bona fide and without notioe of the 
irregularities of which they may be guilty. Outsiders are expected to know 
what is called the “external position of the company," but are nor. bound 
to know its “indoor management””. 

Illustrations. — In connection with the illustrations it should be noted that 
the section has no application unless the person handing over the goods or 
negotiable instruments is a principal and the person who receives them is 
an agent. The section in terms speaks of a person dealing with third persons 
as the agent of the principal sought to be made liable. A custodian of goods 
for safe custody is a bailee of the goods and is not an agent of the true 
owner for the purposes of dealing with the goods. Illust. (b) does not, there- 
fore, apply to the case of a wife handing over certain share certificates 
to the husband with a transfer signed in blank by the wife and the husband 
depositing them with a bank as security for an overdraft. The bank obtains 
no title to them”. 

238. Effect, on agreement, of misrepresentation or frand by 
agent. — Misrepresentations made, or frauds committed, by agents 
acting in the course of their business for their principals, have the 
same effect on agreements made by such agents as if such misre- 
presentations or frauds had been made, or committed by the 
principals ; but misrepresentations made, or frauds committed, by 
agmits, in matters which do not fall within their authority, do not 
adifict their principals. 

Illustrtttiom 

{a) A bans Fs agent for the sale of goods, induces C to by a mis- 

ri^'eaentation, whidi he Was not authorized by S to make. The contract is voidable, 
as betwm B imd C, at the oinion of C. 

itii Henris v. BetheU, LR 5 47. 

AJfdUl V,. Hufass/d Bank, 24 $93, 

; le . BffMonmr Stfrtfc V, Pram, 35 AI.R 150. 
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tkaard *• *^8®* lading without having recaivgd on 
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9i piincljnl lor fraud of agent. — ^The question is not whetlier 

authority to do the particular act should be implied £rom the nature of 
business or other circumstances, but whetlier the employer, whom it is sought 
to charge, has by his words or conduct held out the agent as a perstm 
authorised by him to do that particular thing, and so led the third person to 
believe that the authority was given. In point of fact, however, it is not 
always easy to say to which principle cases should be referred. In order to 
make the principal liable in damages, it must be proved that the statement 
complained of wa.s known to be false, or at least made recklesdiy without 
any belief in the matter, and that it was made by the agent in the course 
of his employment". 


Ihe principle underlying the section has been thus laid down in the 
leading English case of Barwick v. English/ JoitiL Stock Bank^ : “The general 
rule is that the master is answerable for every wrong of the servant or agent 
as is committed in the course of the service and for the master’s benefit, though 
no express command or privity be proved." "It is true he (the master)' has 
not authorised the particular act, but he has- put the agent in his place to do 
that class of acts, and he must be answerable for the manner in which that 
agent has conducted himself in doing the business which it was the act 
of his master to place him in." “If a man is answerable for the wrong 
of another, whether it be fraud or other wrong, it may be described in the 
pleading as the fraud of the person who is sought, to be made answerable in 
the action.” "With respect (o the question whether a principal is answerable 
for the acts of his agent in die coimc of his master's business, and feu his 
master’s benefit, no sensible distinction can be drawn between the case of frau4 
and the case of any other wrong.” But when the duty to be performed is 
imposed by law and not by the will of the party employing the agent, the 
em{doyer is not liable for the wrong of the agent in such employment. The 
Secretary of State will not be liable for torts or acts of negligence committed 
by Government servants while performing acts done in the exercise of powert 
which are usually termed ‘sovereign’*. 


It is undoubted law that if an agent in the course of his employment 
commits a fraud upon a third party, whereby damage ensues to the latter, he 
will be liable to the party wronged though his principal would be so likewise*. 
Where an agent employs a sub-agent, and the latter in the course of his employ- 
ment is guilty of fraud or misrepresentation, and the agent, with knowledge 
of the fraud, derives a material benefit from it, the case becomes analogy tp 
that a principal who profits by the fraud of his agent, the pritirijpte 


1!^ O & S S51 

20 UI 2 fix 359, Cold in Mackay v. Commercial Bank, LR 5 PC 394, ex{dained in Sftw 

Tint T. AMtkuddi, tS CLJ 225. „ 

T 'XdittMbnn v. Secretory of Stote, 173 IC 100. 

2 i^mytynon v. Loam, IR 5 Eq 249, refd to ; Peoples Bank v. HarymMit L 268.; 
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beibg. that he who profits by the fraud of (me who is acting by his autho- 
rity adopts the act of the agent, and becomes responsible to the party who 

has been imposed upon and has sustained damage by reason of it Where 

an a^^t has been guilty of no fraud in fact and has not authorised his 

co-agents (co-directors) to make fraudulent misrepresentaticms nor has adopted 
them, he is not liable for such misrepresentations of others^ Where the 
agent is not authorised to do an act which is fraudulent and which is outside 
the scope of his agency the master is not liable*. A ccmtract entered into 
by an agent by means of fraud or misrepresentation without the authority 
or knowledge of the principals is voidable as against them*. But “where 
by any wrongful or unauthorised act of an agent, the money or. property 
of a third person comes to the hands of the principal, or is appli^ for his 
benefit, the principal is liable jointly and severally with the agent ko restore 
the amount or value of such money or property”®. The secretW of a 
company has no general authority to make representations to induce perstms 
to take shares in a company ; so a person who is induced to take s'^ares in 
a company by a fraudulent misrepresentation, not authorised by or known 
to the officers of the company entitled to make representations, of the secretary 
of a company, is not entitled to maintain an action against the company 
for the rescission of the contract or for damages for such misrepresentation’^. 
Where an employee obtains an infoimation in the course of a conBdential 
employment, the law does not permit him to make any improper use of the 
information so obtained to the detriment of the employer. After the employee 
has left his master he may, unless restrained by contract, lawfully set up 
in the same line of business as his late master and in the same locality and 
may canvass for the custom of his late master’s customers whose names and 
addresses he had obtained bona fide during the period of his service*. A 
servant, while yet in his master’s employ, cannot canvass or solicit business 
from the master’s customers for himself to take effect after he has left service*. 
A principal is bound by the contract of his agent but not by the representa- 
ti(Mj of his agent, unless it be fraudulently made“. Where a contract is 
entered into fraudulently by an agent in the furtherance of his own interests, 
and contrary to the interests of the principal, the latter is bound by the 
contract only if the third person dealing with the agent acts in g(X)d faith. 
The burden of proving g(X)d faith lies on the third person daiming against 
the principal. As a general rule an agent has no authority to borrow money 

J Weir V. Bell, 47 LJ Ex 704, 706, Sher Jan v. Alhnuddi. 23 CLl 225, see casc.s 
.refd. to. 

4 Cotefnan v. Riches, 24 LJ<ZP 125. 

5 Refine Assurance Co. v. Kettlewell, 1909 AC 245 ; Hughes v. Liverpool Ac. Society, 
(1916) 2 KB 482 : (1916-17) AH ER Rep 918. 

6 Rjddm V. Chmd, 175 IC 759; Bowstead on Agency. 

7 HewUntds v, NaHonal E, A, Assocn., 54 l/JQB 428, cited in Diwan v. C. Sugar 
Mills 173 IC 165. 

8 Robb V. Green,, (1895) 2 OB 1, on app 315 : (1895-99) AH ER Rep 1053 ; Kirchner 

V. Gmban, (1909) 1 Ch (1908-10) AU ER Rep 242 ; 413 : Amhw Skte A Co: v. 

' Metael, (1913) 2 Ch 239. 

9 Hoi* V. Orem, (1895) 2 QB 1 : <1895-91^ AH ER Jke|> 1B53 ; lelied on fir Wessex 
. V, Smith, (1935) 2 KB 80 i (193» M ER Rep 75. 

v; Powl^, 6 M W 3S%i Aimssar JCuBul, 1945 N 121. . 
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tm acGOUitt o£ liie pindpal to as to render the latter responsibie to tlw leniJ«“. , 

Wh«e a lady on going to consult a solicitor was induced by hSs cl«k 
and which had the efiEect of conveying some of her property to the derki 
to give him the deeds and to sign two documents which she did not read 
held, the solicitor was liable. "An innocent principal is civilly responsibie 
for die fraud of his authorised agent, acting within his authority, to the 
saihe extent as if it was his own fraud,” though when Barwick’s case ww 
decided there was some difference of judicial opinion on this question. 
Barwick v. English Joint Bank}’^ decided that a principal must be liable for 
the fraud of the agent committed in the course of his agent’s employment, 
and not beyond the scope of his agency, whether the fraud be committed 
for the benefit of the principal or for the benefit of the agent**. It is not 
necessary, therefore, that the wrongful act of the agent should be for the 
master’s benefit. It has been pointed out that there is a distinction drawn 
between "frauds committed by agents acting in the course of their business 
for their principals” and “frauds committed by agents in matters which do 
not fall within their authority.” The question, therefore, in each case is 
whether a fraud was committed by the agent while acting in the course of 
his business for his principal. In Gopal v. Secretary of State^* it has be«i 
held that the principal is liable for the fraud of his servant in the course 
of bis service and for the master's benefit. This case was decided upon a 
principle erroneously supposed to have been laid down in Barwick's case. 
The principle of law as enunciated in Lloyd v. Grace Smith ir Co.'^ is in 
accordance with the law as enacted in this section. There is nothing in this 
section to show that in order to render the principal liable the fraud must 
be committed for the benefit of the* principal**. All persons directly con- 
cerned in the commission of a fraud are to be treated as principals, and tiitey 
must not be permitted to excuse themselves on the ground that they acted 
as the agents or servants of others ; for agents or servants ought not to join 
their masters or principals in the commission of a fraud and the control 
of agency or service cannot impose any obligation on the agent or servant 
to commit or assist in the committing of fraud*^. 


A master is liable for the fraud of his servant committed in the course 
of his service and it is not necessary that any benefit should accrue to the 
master. A master is not liable for the misconduct of his servant committed 
for the servant’s own private benefit**. When one of two innocent porsoni 


11 Bhagwanii v. Canga. 36 IC 968 ; Hukumchand v. B. N. Ry.. 45 IC 856 ; Ram v. 
Him. 1942 A) 341. 

12 LR 2 Ex 259 

13 Uoyd V. Grace Smith * Co.. 1912 AC 716 : (1911-13) All ER Rep 51 ; cited in 

Kreditbmtk v. Schenkers, (1927) 1 KB 826. 


14 13 CWN 619. 

15 1912 AC 716 : (1911-13) All ER Rep 51. » i. , «ry 

16 Dinabandhu v. Abdul, 50 C 258 ; Mathuts v K. A. Co-opermve Bank, (1938) 1 Mtf 


i4i 

17 CuSen v. Thomson’s Trustees, 4 Macq. 424 : (1861-73) All ER Bap 640. . , 

18 {^spid V. SectvUtry of State, 36 C 647. master not liable for aust^pK^attoo 

pfac«eda of cheque ^ Ws servant. 
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mujft suffer fxom cJbie WToati^ act o£ a third person, the perscm irbo has 
{daced him in a position of trust and confidence should suffer for his mis* 
deeds if they are committed by the agent acting within the scope of his 
authority”. If an agent authorised to sell properties commits a fraud 
against his principal, the principal is the person who ouj^t to suffer for the 
fraud of the agent”. A principal is liable to third persons in a civil suit 
ttx the fraud and misfeasance of his agent in the course of his employment 
although the principal did not authorise, or justify, or indeed know of such 
misconduct, or even if he forbade the acts or disapproved of them. It is 
immaterial whether the fraud was committed for the benefit of the principal 
or for the benefit of the agent'. Thus, where the secretary of the Mussoorie 
Municipality procured the issue of a warrant for a sum in excess if what 
was due from a person and the municipality adopted tlie act by receiving 
the amount realised from the sale of the plaintiff's property, the municipa- 
lity was held liable^ The master of a ship, signing a bill of ladling for 
goods which have never been shipped, is not to be considered as the, agent 
<rf the owner, so as to make the latter responsible to one who has '‘made 
advances upon the faith of bills of lading so signed. The reason is that the 
general usage gives notice to all people that the authority of the captain 
to give bills of lading is limited to such goods as have been put on board*. 
A master by signing a bill of lading does not bind the owners regarding 
the particular mercantile quality of the goods put on board*. A company 
is not liable for a forged certificate issued by the company. The company 
is not estopped from disputing the genuineness of the certificate*. When an 
agent did not observe the terms of his contract with the principal, the agent 
would be liable for fraud, breaches of contract and defalcation*. 

One agent is not responsible for the acts of another agent, unless he 
does something by which he makes himself a principal in the fraud. The 
persons responsible for fraud are of two classes. First, the actual perpe- 
trators of the fraud, the authors of it, the agents who commit, the parties 
to it : secondly, the principal for whom an agent in the performance of his 
duties as agent commits the fraud is also responsible*. Payment of a sum 
by auditors is no discharge of the liability of a cashier for his defalcation as 
they are joint tortfeasors*. So also a railway company issuing a ticket to 
a passenger for a journey partly on the company’s own line and partly on 
the line of another company presumably is responsiUe for the safety of the 

Sher Jan V. AHmuddi, 43 C 511. 

20 Doorga v. Baney, 7 C 199. 

1 Vardhman v. Radhakishan, 79 IC 139. 

2 Humdped Board, Mussoorie v. Coodall, 26 A 482. 

3, Orant v. Norway, 20 LJCP 93. see as to the doty of shipmaster. 

4 Cm V. Bruce, 18 OBD 147, 152. 

5 Ruben v. ComoUdated. 1906 AC 439 : (1904-07) All ER Rep 460 ; ate 

Whitedturch v. CeoancKh, 1902 AC 117. 

6 V. Vk Africa, 1937 EC 78. 

7 V. Bouw, 10 Ch D 502, 513. 

i inieir. V. IKmv, 1945 C 218. 
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passenger on im wh<de journey and is liable to compensate of the passei^fer . 
on his whole journey and is liable to compensate him for injuries caused 
to 1dm by the ne^igence of railway servants or defective construction oi 
Carriages or stations to whichever company they belong^. 

2. In the course of business. — ^The meaning of the words ‘acting in the 
ordinary course of business’ came up for determination in Oppenheimer v. 
Attenborough}'^. The court observed : ’‘When you are dealing with a 
person who is a mercantile agent you have to find out whether in the custo- 
mary course of his business as such agent he has authority to sell or consign 
for sale or buy or raise money on goods. There arc many kinds of agents who 
receive possession of goods such, for instance, as carriers, and yet it is no part 
of the customary course of the business of such agents to sell them or consign 
them for sale or raise money on them. Therefore, when you are dealing with 
an agent in possession of goods, you have, no doubt, to consider what kind 
of agent he is, and what his customary course of business would be when 
he is acting in the capacity of agent.” 

3. Liability for criminal acts of agents. — ^The authorities make it plain 
that while prima facie a principal is not to be made criminally responsible 
for the acts of his servants, yet the Legislature may prohibit an act Or 
enforce a duty in such words as to make the prohibition or the duty abso- 
lute, in which case the principal is liable if the act is in fact done by the 
servants”. The master is not liable where his .servant for his own private 
ends does an unlawful act which the master did not authorise**. The 
general rule of law is that a master is not criminally responsible for the 
acts of his servants unless he expressly commands or personally co-operates 
in them. In criminal cases thev must answer for their own acts and stand 
or fall by their own behavioui. But there are exceptions to this general 
rale. Thus, in some cases criminal liability is imposed by statute upon the 
mastei as regards the acts or omi.ssions of his servants. License cases form 
a dass by themselves in which the master is generally held responsible. 
Statutes passed for the benefit of public health and sanitation are construed 
in the same way as Licensing Acts'*. In Attorney General v. Siddoh'* the 
rule is thus stated, “whatever a servant does in the course of his employment 
with which he is entrusted, and as a part of it, is the master’s act.” THiis 
rule which is of general application so far as civil liability goes is applicable 
to certain criminal proceedings also. Thus, a licensed vendor is liable <m 
his servant selling opium in the course of his employment to a person below 

9 FouUtes V. M. D. Ry., 5 CPD 157, 168 ; Thomas v. Rhymney Ry, LR 5 OR 226, on 
refee. IR 6 QB 266. 

W (1908) 1 KB 221, 226, 232. 

11 Mommtt V. L. A. N. Ry., (1917) 2 KB 836. cited in Alkn v, WMtethead. (1930) 
1 KB 211 : (1929) AH ER Rep 13. 

12 Uma V. Seeretary of State, 18 Lah 380. 

13 &dyyad RtMm v. Emperor, 29 IC 325 ; Emperor v, Zau/ar, 45 A 541, 

14 I O' ft 1 220, 225. 
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14". So also the master is liable for sale by his servant, acting under the 
geno-al scope of his employment, of ammunition ttnd military stores i^th* 
out previously ascertaining that the buyer was legally authorised tp possess 
the same'^ A Bank is liable for fraudulent misappropriation by its agent 
on crossed cheque^^ If the offence is prohibited in itself knowledge ost the 
part of the licensee (the principal) is immaterial”. A licensee is responsible 
for the default of his servants in permitting drunkenness in his shop with- 
out his knowledge”. An agent stealing the goods of the princiiMdl and selling 
them cannot confer a good title on the purchaser even though he bought 
them honestly'-®. If a particular state of mind is not of the es.sence of an 
offence, the master may be cTiminally liable for the act of his servant done 
in the course of his employment^ 


15 Bmpefor v, Babu IxA, 34 A 319. 

16 i^ert'Empress v. Tyab AW, 24 B 423, 

17 Carpenter^ Co. v. B. M. Banking Co., (1938) 1 KB 511. 

IB Entrap v. NoUoOi, (1903) 2 KB 264, a case of sale by a setvant of intoxicating 
Bqvor to a child under 14. 

49 Shin Gyi v. Emperor, 43 IC 81 (F.B.X fedd in Emperor, v. Gyaw 44 IC 347, case 
ni^r Botma Forest Act (IV of 1902). 

20 flarquhavm V. lUng, 1902 AC nS i (19004)3) All EK Rep m, 

5 1 V. Mangal, 1934 R 182 ; see Mautm Ba v, Emp„ 1934 R 245. 
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vrhoi a person becomes an agent, 656 
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meaning of. 254 
void, 252 

classification of, 193 
collateral, 261 

champertous, definition of, 163 
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service, 234 
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made with third person, 579 
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registration ofi 89 
saving of, 232 
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wBat is, 296 
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ATTORNEY 

duties of, 634 
power of, 673 
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coupled with interest. 704 
express, definition of, 662 
implied, definition of, 662 
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factor, 682 
to sign, 684 
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definition of, 601 
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what is, 601 
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meaning of, 450 
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when seller may recover money, 494 
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meaning of, 439 
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compensation for, does not apply, 532 
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BREACH OF PERFORMANCE 

damages for, explanation of, 501 
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authority of, 683 

person, relation between, 683 

BUSINESS 
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Act III of 1865... 609, 610, 611 
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common, 610 
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who is, 19 
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what is, 203 
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necessaries supplied to person, 425 

CLAYTON'S CASE 
rule in, 371 
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relation of solicitor and, 737 
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medical examination is not, 114 
money paid under recoverable, 454, 460 

pressure of legal process, 461 
money paid under protest, 115 
onus of proving, 115 
payment under, 460 
period of limitation, 462 
tax paid under, 461 

threat to prosecute may not amount to, 113 
under English law, 113 
Indian law, 113 

undue influence, line between, 114 
what is, 112, 460 

COMMISSION AGENT 
duty of, 658 

COMMUNICATION 

acceptance of document is not, 52 
illustrations of, 51 
meaning of, 50, 63 
of acceptance, 53 

proposal, when complete, 50, 51 
revocation, when complete, 50 
tdiephonic, 55 
when complete, 50 


COMPENSATION 

by bailee for unauthorised use, 619 
iudgment-debtor making payment, *60 

distinction between penalty and *‘‘*“*‘^**1 , ,,, 

effect of fixing a sum as penalty or hquidated damages, 521 

fott Itfeath of contract, 509 
mostratienK oL 5W 
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COMPfiNSATION— 

. for failure to disdutfge c^Ugatioo, 463 

loss or damage caused by breach of contract, 463 
loss through non'perfotmance, 349 
liabiUty to, 720 

COMPOSITION 

with creditors, 41 

CONSENT 

definition of, 107 

mistake as to the identity of the person, 107 

CONSIDERATION 

acceptance of, for a promise, 78 

adequacy of, 31 

con^sting of, 28 

definition of, 19 

does not amoimt to, 33 

essential to the validity of contract, 31 

executory and executed, 42 

forbearance as, 31 

compromise of claim. 35 
doubtful daim, 35 
not false, 35 

forbearance to sue, 33, 34 
for guarantee, 546, 547 
illustrations of, 547 
what is, 547 
inadequacy of, 120 
meaning of, 27 
modve and, 42 
object of, 173 
of an agreement, 28 

motive for an act, difference between, 28 
not necessary, 400 

to create an agency, 662 
paid for punctual delivery, 489 
past, 43 

recovery of, 236 
unreal, 40 
valid, what is, 33 
when it is good, 28, 29 

CONSTRUCTION OF STATUTE 
intention of the lei^lslature, 1 

CONTRACT 

Act OhidlanX 1872 

ccmunencement of, 9 
evUmation of, 160, 163 
extention of, 9 
illushraticms of, 177, 194 
, ecope oi, 9 

: , , age ol nuMc^^, 90 

«f» 378 - 
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COOTRACT-Contd. 

bound by written, man, 109 
iireach of, 463 [see also Baucu of Contbact) 
illustration of, 463 
by undisclosed agent, 782, 784 
by when, must be performed, 300 
cBused by mistake, as to matter of fact, 173 
consequences of agent’s, 757 
construction of, 171, 248 
contingent, enforcement of, 270, 367 
if the event becomes impossible, 269 
what is, 264, 267 
definition of, 88 

discharge of surety by variance in terms of, 563 
election to avoid, 157 
effect of agency on, 757 

coercion, fraud and misrepi esentation, 152, 153 
forbidden by law, 175 
for carriage under a risk note, 615 
' sale of goods, 472 
fraud, etc., by persons not parlies to, 156 
illegal, 415 

intention essential for, 344 

kinds of, 46 

marriage broacage, 207 

may be expressed or implied, 10 

mere concealment docs not affect .i contract, 147 

minor’s 90 

mistake as to the subject matter of. 111 
not personal, 302 
obligation of parties to, 273 

of guarantee, contract of indemnitj, distinction between, 538 
kinds of, 545 
revocation of, 538, 559 
illustrations of, 558 
what IS, 542, 543, 555, 556 
illu.strations of, 555 
of indemnity and of guarantee, 538 

contract of guarantee, distinction between, 538 
definition of, 537 

of minors and this guardians, 404 
sound mind, 104 
suretyship, conditions of, 544 
ti»e performance of, 273 
service, 297 

patties to, 16 . 

party rescinding, entitled to compensation, j34 

perfonnance of, 273, 784 

power to set aside, by undue influence, 161 

presumption of, 767 

IHtiper law ot 10 

refusal of part-performance of, 288 

rights of parties to a, 782 

Hndags of, 238 

suits barred bf, 238 

ten nandi, 2!i!9 
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CONmACTV-CoRftf. 
thxongii. igmtSt 260 
Hmt is not tiie esseocd o{, 340, 344 
to be performed by the promisor himself, 300 
to do act afterwards becoming impossible, 349 

or unlawful, 349 

to many, 491 
to the contrary, 631, 769 
valid, conditions of, 88 
void, 46 

voidable, pledge by person in possession under, 651 
may be communicated, 421 
revoked, 421 
rescission of, 403 
wagering, effect of, 262 

exception of, 263 
what is. 44 

when it becomes void, 271, 408, 411 
may be enforced, 271 
which must be performed, 273 
need not be performed, 378 
who are competent to, 89 
disqualifications of, 90 
with agent supposed to be principal, 785 
corporations, 418, 677 
numerous conditions, 51 

CONTRIBUTION 

among wrong doers, 312 
reimbursement of, 441 
sharing of loss by default in, 305 
significance of, 310 

CONVERSION 

by an agent, 494 
CORPORATIONS 

contracts with, 677 
CO-SURETY 

liability of, 599 

illustrations of, 600 
liability to contribution, 598 

contribute equally, 596 
illustrations of, 596 

release of, 581 
COUNSEL 

client, relationship between, 675 
duty oL 675 
COURT 

practice of, 2 

COVENANT 

for quiet enjoyment, 490 
t» rqpair, 492 

cmmoB. 

lodbearanoe to sue, 58 

have enforced payment, 223 
fiWdiaicm of, to sue debtor within limitation. 57$ 

Uh 54> 
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OAMAQIBS 

acthsm fot, 50} 

•ssessmeat of, 530 
tacception of, 531 
computation of, 472 
cannot be pleaded in mitigation of, 493 
cause of action. 472, 542 
period of limitalion, 542 
kinds of, 470 
measure of, 618, 717 
nominal, 493 
proof of, 504 
recovery of, 468 
rule for computing, 472 
substantial, 495 
DEBT 

any lawful, though barred, 375 
indication of, to be discharged, 372 
meaning of, 228 

DEBTOR 

claim to proceed against, 645 
period of limitation, 645 
liable to surety, 596 

DE FACTO, 101, 102 
DEFECT 

in article repaired. 493 
supplied, 493 

DEL CREDERE AGENT 

incurs a secondary liability, 660 
who is, 659 
DELAY, 157 
DETERIORATION 
meaning of, 618 
DIFFERENT SUITS, 308 
DOCUMENTS 

alteration of, 391 

of title, definition of, 647 ' 

do not include Government securities, 648 


ELECTION 

to avoid, 157 
ESTOPPEL 

cannot alter the law, 94 
blse representaHon of age, 94 
law of, 94 
of minor, 94 

doctrine of, not applicable to infant, 94 
EXPLANATION 

construction of, depends upon terms, 7 
EXPRESS AUTHORrry 
de&Dition of. 662 
illustration of, 662 
WhAf is. ^3 
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EXTINGinSHMEMT 
ta Uen, 750 


FACTOR 

an agent entrusted with the possession of goods, of, 633 
authority of, 682 
character of, 633 
meaning of, 633 

FALSE REPRESENTATION 

of age, may not be a fraudulent misrepresentation, 96 

FAMILY SETTLEMENT 
binding, 38-40 

on minor, 38-40 
parties, 38-40 
resrersioner, 40 
when, 38-40 

condderation for, 38-40 
court to uphold 38-40 
dealing with spes-succession is, 38-40 
document need not be registered, 38-40 
equity governing, 38-40 
founded on misrepresentation, 38-40 
made in ignorance of rights, 38-40 
mutuality necessary, 38-40 
no repudiation, 38-40 
to prevent anticipated dispute, 38-40 
trustee cannot enter into. 38-40 
where a party is absent, 38-40 
woman is involved, 38-40 
who may be parties, 38-40 

FINDER 

responsibility of, 453 
right of, 628 
of goods, right of, 628 
sale by, 628 

FORBEARANCE AS 

not declaring as defaulter, 31, 35 

on implied contract, 31-34 

on promise by stranger to repay, 31-34 

performance of duty, 31-34 

to be existing claim, 31-34 

to sue, 31-34 

what is, 31-34 

where not goods, 31-34 

FOREIGN COUNTRY 

emnmission agent in, 658 
mode of computing, 472 

FORMAL OOCUMENT 

subject to preparation of, 71 

FRAU1>>-5ee also MisiuuntEssNTA-mN 

by peteons not parties to a contract, 156 
conneaRnant of a fact, 141 
ocdaMiiRRiyc, 150 
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FRAUD— 

definition at, 141 

does not apply to a marriage, 146 

dements of, 142 

explanation of, 147 

includes, 141 

ingredients of, 142 

intention to deceive, 141 

mere silence as to facts, 141 

meaning of, 141 

misrepresentation, distinction between, 142, 150 

monc^ in the hands of a company to a fictitious credit, 189 
what IS, 141, 189 

FRAUDULENT, 189 
what is, 189 

FREE CONSENT 
definition of, 112 

voidability of agreenwMilts without, 151 


GENERAL LIEN 

may be exduded by contract, 631 
of attorneys, 630 

bankers, 630, 631, 632 
factors, 630 
policy-brokers, 630 
wharfingers, 630 
right of, 631 

GOOD 

consideration, what is, 32 
detention of, 493 
restoration of, 621 
return of, 622 
sale of, 347 

GOODWILL 
what is, 237 

GRATUITOUS 

bailment, termination of, by death, 625 

GRATUITOUSLY 

not intending to do so, 446 
illustration of, 446 

GUARANTEE 

may be eitha: oral or written, 542 
obtained by concealment invalid, 591 
illustrations of, 591 

obtained by misrepresentation invalid, 591 
on contract that creditor shall not act on, 593 

GUARDIANS 

powers of, 100 


HARD 

(MiiiUqg of, 131 



S2^ THE tNXXIAM JQOI^^ 

HIRB^PORCHASE 

agreement, demente of, 641 
n»rk of, MO, 641 
what is, 640, 641 

HUSBAND 

. liability of, for wife’s debt, 663 

HYPOTHECATION 
of movables, 640 


lONORANTIA JURIS NEMINEM EXCUSAT, 171 

ILLEGALITY 

effect of, 211 

IMMORAL, 190 

IMPLIED AUTHORITY 
definition of, 662 

illostration of, 662 

INDEMNIFIER 
rights of, 542 

INDEMNIFY SURETY 

implied promise to, 594 
iOustrations of, 594 
period of limitation, 596 

INDEMNITY 

agent’s ri^t to, 752 
contract of definition of, 537 
holder, right of, 538 
when sued, 538 
includes, 495 
right to, of agents, 538 
light to recover, 540 

INDIAN EVIDENCE ACT 
sec. 15 ... 95 

INDIAN PENAL- CODE 

sec. 294A, hot affected. 253, 263 

INDIAN TRUSTS ACT 
sec. 88 ... 126 

INDIVIDUAL CONTRACTOR 

agent, distinguished from, 657 

IN EQUALI JURE, 597 

m GOQU EAITH 
. )defiifiti<m of, 651 
. is, 650 

to 

pemm, 190, 

i.; of, another, 190 

■..34h»y«ry''-ih,- 479. ■ ■ , 

•olwt iA 553 
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oonopoitad, 524 
etthsnced rate of, 522 
ej^nation of, 523 
indudes, 505 
Ual^ity to pay, 86 
incaning of, 505 

payable if principal not duly repaid, 527 
reduced rate of, on punctual payment, 528 
where the rate of, is exorbitant, 528 





JOINT FAMILY 

is a juristic person, 657 

JOINT fflNDU FAMILY 

manager of, is not the agent of the family, 656 

JOINT LIABILITIES 
devolution of, 303 

JOINT PROMISOR 

effect of release of one, 313 
may be compelled to perform, 305 
release of, 313 

JOINT RIGHT 

devolution of, 314 

JUDGMENT 
in rem, 539 
inter partes, 539 

JURISDICTION 

of court, contracting out of, 240 

JUS QUAESITUM TERTIO, 21 


KEEPING SILENCE 
expression of, 593 


LAND 

lease of, 346 
resale of, 347 
sale of, 346, 497 

LAPSE 

of time, 139 

LAW 

bound by, meaning of, 439 

by which contracts involving foreign elements are governed, 10 
defect the provisions of, 181 
illustration of, 182 

LAWFUL 
acts, 754 
mbuoioft ot 449 

34d. 496 

»: iqA— 53^ 
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LEGAL 

bound, 427 

practldoners, aodiority of, 675 
tender, iodades, 283 
idiat is, 2 

LEGISLATURE 

makes no ndstake, 2 

UABILnY 

for unantborised use, 620 
is tort, 103 
meaning of, 546 

of party preventing performance, 334 
person to whom money is paid, 454 
person to whom anything delivered by mistake, 454 
person under coercion, 454 
two persons, 562 
to compensation, 720 
pay interest, 86 

LIEN 

agent's, on principal property, 747 
and pledge, 639 
claim to, 631 
extinguishment of, 750 
general, 631 
kinds of, 631 
particular, 631 
period of limitation, 631 
of solicitor, 750 
sub-agent, 749 
right of, 750 
what is, 631, 748 

LIMITATION ACT 
art. 61 ... 441 
sec. 19 ... 225 
sec. 28 ... 239 

LIMITATION 

for a suit for recovery, 420 
period of, 441 

when it becomes known to plaintiff, 4f>/ 
LIQUIDATED 

damages, effect of fixing a sum as, 521 
penalty and, 513 

distinction between, 514 

UtlGATION 

ejgienses oL 428 

LOAN BY 

guardian, 428 
manager of temple^ 428 

LOSE 

meaning of, 614 
^ damage, inducha, 505 

LOl^Y 

m 255 .., 
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MADRAS REVENOE RECOVERY ACT, 439 
MA3NTAIHER 

d^lnitioii 163 

MAINIENANCE 

dumperty aad, 203 
law of, 203 

MAUCE 

is aa essential ingredient, 505 
MAN 

bound by written contract 109 
MARRIAGE 

brocage contract, 207 
restraint of, 230 

MARRIED WOMAN 

is free to contract, 103 
Property Act, 664 
MARRY 

contract to, 491 

MASTER 

and servant, relationship between, 657 

MATERIAL CIRCUMSTANCES 
concealment of, 592 

MATTER 

of fact, 165 

MEANS 

of discovering the truth, 158 

MINOR 

and adult, 103 

can be an agent, 661 

conveyances in feivour of, 99 

is not competent to make a contract, 100 

MISTAKE AS 

regards tiie nature of the transaction, 109 
indentity of the person, 107 
subject matter of the contract. 111 

MISREPRESENTATION-6'ee also Fraud 
and fraud, 150, 156 
by agen^ 156 
d^nition of, 149 
fraudulent, 158, 189 
fraud, distinction between, 150, 156 
indudes, 149 
intention to decdve, 149 
meaning of, 149 

means of discovoing tite truth, 158 
omission to state a material fact, 151 
representation may by untruthful by, 150 
what is, 149 

MISTAKE 

dlieet ot as to law, 171 
«c|toiationof, 171 
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‘mSTAXM-Contd, 
of fsct, 163 
law, 171 

oa botli iHuties, 164 
what is, 455 

MIXTURE 

effect of, wiAout bailor’s consent, 620, 621 
illustration of, 621 

MONEY 

duty of repayment of, 462 
interested in payment of, 432 
illustration of, 436 
lending transaction, 132 

MORTGAGE AND 
consideration, 42 
pledge, 500 

priority between, 651 


NECESSARIES 
what are, 425 

NEGLIGENCE 

consisting of, 608 
contributory, 756 
determination of, 491 
gross, meaning of, 608 

NOTICE 

consequences of, given to agent, 762 
illustrations of, 762, 763 
exceptions to the rule, 765 
of renunciation, 708 
revocation, 708 
special circumstances, 483 

NOVATION 

effect of, 378, 390 


OBLIGATION 
of person, 408 
OFFER 

a mere invitation to treat, distinguished frcnn, 13 
effect of refusal to accept, 277 
must be unconditional, 280 
to one of several joint promises, 284 
what is, 11 
ONUS 

of proof, 139 

ORDINARY DILIGENCE, 160 


■RAID, 

! •: toeaniag of, 596 
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PAllTICULAR LIEN 
ol bailee, 6^ 

Tis^t oL 631 

PARTY 

by dunge of, 382 
iasolvency oL 298 

PAST CONSIDERATION, 43 

PAWNEE 

definition of, 637 

may retain the goods pledged, 641 
not to retain for debt, 642 
right of, 641 

as to extra ordinary expenses incurred, 642 
where pawnor makes default, 642 

PAWNOR 

definition of, 637 

limited interest, in pledge, 652 

right of, to redeem, 645 

PAYMENT 

appropriation of, 370 
application of, 372 

where debt to be discharged, 373 
neither party appropriates, 377 

PENALTY 

effect of fixing a sum as, 521 
liquidated damages, and, 513 

distinction between, 514 

PERFORMANCE 

application for, 322 

breach of— see Breach of Performance 
disabled from, 293 

effect of accepting, from third person, 302 
failure, 340 
in manner, 325 
of reciprocal promises, 327 
order of, of reciprocal promises, 332 
place for, 323 
place of, of promises, 324 
time and place for, 318 
value of, to plaintiff, 485 

PERSON 

whom promise is to be performed, 300 
obligation of, 408 

PERSONAL 

disqualification, 103 

PLAINTIEP 

beneficial to, 489 

PLEDGfe 

teilment of, 637 
^ mercantile agent, 645 

petsem in possession under voidable contract, 651 
, ' 'pbasessor of goods, 646 
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VLEDGEr-Contd. 
deSnitioil of, 637 
ddlivary essential to, 639 
lien 639 
mortgage and, 500 
of docnmentaiy title of goods, 646 
where pawnor has only a limited interest, 652 

HEDGES 

suHttgagee, priority between, 651 
ri^ts of, 643 

POSSESSION 

meaning of, 648 

POSSESSOR OF 

goods, pledge by, 646 

PRESUMPTION 

in case of subsequent advances, 642 
of contracts to the contrary, 767 

PRINCIPAL 

agent, relationship between, 657 

bankruptcy of, 702 

contract, characteristic of, 777 

death of, 701 

debtor, discharge of, 570 

third person to give time to, 579 
who is, 542 
definition of, 655 
duty of, to agent, 752 
illustrations of, 752 
entitled to benefit, 735 

how far bound, when agent exceeds authority, 760 
illustration of, 760 

is liable to a bom fide holder for customer, 680 
liability of, for fraud of agent, 803 

unauthorised act of agent, 797 
may revoke agent’s authority, 705 

not bound when agent’s authority is not separable, 761 
illustration of, 761 
person, relation between, 690 
illustration of, 690 

representation of, by sub-agent properly appointed, 688 
right of, 728, 732 

sub-agent, relationship between, 688 
undisclosed, 774 
when he will be liable, 790 
can be sued, 778 
without the knowledge of, 738 

PRIVATE RIGHT 

of owner^p is a matter of fact, 171 
PROMISE 

acceptance of consideratioa of, 7E 
aReroative, 489 
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PSOMIS&~Contif. 
kinds of, 304 
may be expressed, 79 
implied. 79 
meaning of, 15 

proposal on acceptance becomes, 15 
redprocal, 44, 327 

refusal of party to perform, effect of. 286 
to pay, 223 
trade usage, 83 

when binds the representatives, 274 

PROMISEE 

effect of, neglect of, 421 
may dispense with promise, 397 

put an end to the contract, 295 
remit performance of promise, 397 

PROMISOR 

sit the desire of, 17 

may compel contribution, 305 

PROPERTY 

claim to, 645 

period of limitation, 645 
over which lien attaches, 749 
to be reimbursed from, 428 

PROPOSAL 

acceptance of, 49 
communication of, 49, 51 
in the act, what is, 11 
performance of the condition of, 76 
revocation of, 49, 56 

PROSECUTION 
stifling, 198 

PUBUC 

agents, 695 
policy, 192 

PUNCTUATION 

is no part of the statute, 7 

PURDANASHIN LADIES 
burden of proof, 130 
onus of proof, 128 
who is, 128 


QUANTUM MERUIT 
doctrine of, 15 

QUASI’TRUST, 22 
QUOTATION 

contract, 13 


NAitWAYS ACT, <12 *11 
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RAILWAY COMPANY 
liability of, 615 
responsibility of, 614 

RATIFICATION 
by an infant, 93 
effect ot, 692, 694 

unauthorised act of a transaction, 698 
knowledge requisite for valid, 696 
may be expressed, 695 
implied, 695 

of unauthorised act cannot injure third person, 698 
illustration of, 698 
on behalf of another, 693 
what acts cannot be. 694 

RELATION 

meaning of, 122 

READINESS 

and willingness, 330 

REASONABLE 

opportunity, 282 

RECIPROCAL 
promise, 44 

performance of, 327 

to do other things illegal or legal, 368 
RECEIVER 

appointed by the Court is not the agent, 656 
appointment of, 636 

RE DELIVERY 

to bailor without title, 627 

REGISTERED AGREEMENT 

alteration of, by parol agreement, 391 

REIMBURSEMENT 

of person paying money due by another, 430 
right of, when arises, 431 

REMOTENESS, 485 

RENUNCIATION 

may be expressed, 710 
implied. 710 

illustration of. 710 

notice of, 708 
REPAYMENT 

by bailor of necessary expenses, 621 
RE-SALE 

loss of profit on, 480 
BESEISSION 

effect of, 378 
when it is possible, 406 
RESTinmON 
by minor, 95 
HEStORAHON 
of btmefit, 405 





kbvocatiqh 

by suretys deadi, 5«1 
compeosatioQ for, by princi pal, 707 

renunciation by agent, 707 

bow made, dl 
in special cases, 560 
may be express or implied, 710 
notice of, 708 

coming from third person, 63 
of continuing guarantee, 558, 559 
proposals and acceptances, 56, 58 
where authority has been partly exercised, 706 
illustrations of, 706 

RIGHT 

private, of ownership is a matter of fact, 171 
RISK NOTE, 614 
what is, 614 


SALE 

catalogue of goods for, is not an offer, 13 
deficiency on, 645 
of goods, contract for, 472 
land, 497 
surplus on, 645 
SAVING CLAUSE 

is used in replealing statutes, 8 

SEA 

carriers by, 609 
voyages by, 495 

SECTION 

language of, 4 

SECURITIES 

classes of, 637 
SELLER 

right of, to sue buyer, 633 
SERVANT 

agent, distinguished frcun, 657 
dismissed for misconduct, 747 
is under the control of his principal, 657 
master, relationship between, 657, 658 
who is, 657 

wrongful dismissal of, 482 
SHIPMENT 
indudes, 343 
SIGN 

authority to, 684 
SOL8NAMA, 21 

soucrroR 

cUeat, 737 

relation of, and, 73? 
lien ^ 6H, 635, 636, 750 
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SOUND MIND 

absence of, when fatal, 106 
affected by drink, 105 

insanity, 105, 106 
and weakness of mind, 105 
necessaiy for contract, 105 
onus of i»x>of^ 107 
test of, 105 
what is, 104, 105 

SPECIAL CIRCUMSTANCES 
notice ol^ 483 

SPECIFIC PERFORMANCE OF 

conveyance by minor and adult, 99 
guardian’s contract, 98 
lease, 99 

minor’s contract, 99 
SPECIFIC RELIEF ACT, 95, 97 
SPECULATIVE TRANSACTIONS, 258 
STANDING OFFERS, 59 
STATUS QUO, 158 
STATUTE 

construction of, 1 
function of the Court, 1 
interpretation of, 1 
observation of, 1 
object of codifying, 2 
punctuation is no part of the, 7 
words of, 1, 4 
STIFFING PROSECUTION 
what is, 198 
STRIDHAN, 103, 104 
SUB-AGENT 

authority of, 713 
definition of, 688 
emplo 3 nnent of, 687 
Uen of, 749 

prindpal, relationslup between, 688 
responsibility of, 688 
representation of prindpal by, 688 
termination ot, 713 
when agent cannot ddegate, 687 
who lo^ints, 68S^ 

SUBSTANTIALLY DONE, 743 
SUE 

forbearance as to, 580 
SUFFICIENT CAUSE 
meaning oL 708 
what is, 708 
SQtFS 

apportUmiptHat of compensation obtained by, 654 
^ rvBef obtained by, 654 
by bailaae against wiong-doms, 653 
partaerg* 317 





SUR^TV 

acts inconsistent with rights of, 582 
against partners and tenants, 30S> 
surety, 553 

«lischarge of, 563, 565, 589 
illustration of, 563 
dia;harge of, by creditor’s act, 581 

creditor’s omission, 581 
giving time to debtor, 576 
release of principal debtors, 570, 573 
illustrations of, 571 
eirtent of, ri^t of securities, 588 
knows of, 588 
liability of, 549 
extent of, 549 
P^od of limitation, 555 
not discharged to principal debtor, 579 
right of, on payment or performance, 584, 585 
to benefit of creditor’s securities, 586 
suit against, 553 
who is, 539, 542 


TEJI MANDI CONTRACTS, 259 
TENDER 

by cheque, 283 

is not a legal tender, 283 
of instalments, 282 
plea of, 278 

to be of the whole, 280 
what is, 278 

TERMS 

incorporation of, 252 
THIRD PERSON 

right of, claiming goods bailed, 628 
TIME 

extensioni of, 402 

of appropriation by the creditor, 374 
subsequently made essential, 348 
when it is not essential, 340 
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